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Innovation and innovation markets

• What is innovation?
• Innovation is not only about intellectual property rights: neither a necessary

nor a sufficient condition

• Innovation is about the development of new products and processes and the 
improvement of existing ones

• Innovation can be incremental or or disruptive

• Modern competition law does not appear to distinguish between
these forms and is (should be?) agnostic



Innovation and innovation markets

• What is an innovation market?
• Markets where rivalry focuses on the development of new products and the 

improvement of existing ones (e.g. smartphones)

• Markets with intensive and/or structured research and development activities
(e.g. pharmaceuticals)

• Markets where the product cycle is short (e.g. microprocessors)

• Markets prone to disruptive changes (e.g. online platforms)



Innovation and innovation markets

• Innovation (and innovation markets) have acquired an increasingly 
prominent role in the past decade
• EU and US authorities emphasise the importance of competition law 

enforcement for the promotion of innovation

• Innovation-related claims feature prominently in the practice of these 
authorities

• Several factors explain this trend
• There is a consensus that innovation is what drives long-term economic 

prosperity

• High-technology and intellectual property-intensive industries have grown in 
importance, which is reflected in enforcement activity



Innovation and innovation markets

• The growing importance of innovation-related concerns raises several 
interesting issues
• Limits of analytical tools in competition law: is it possible to account for 

innovation

• Limits of prospective analysis: how to consider pro- or anticompetitive effects 
that may or may not materialise

• Effective constraints on administrative action and judicial review
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Innovation as a parameter of competition

• Innovation is deemed a relevant parameter of competition alongside 
price, output or quality
• As a result, mergers reducing or eliminating competitive pressure on the 

relevant market are often deemed to harm innovation

• Thus, in the same way that an increase in market power is deemed to lead to 
higher prices, it is presumed to impact negatively on innovation

• This is a question around which there seems to be consensus on both sides of 
the Atlantic
• See the 2010 Horizontal Merger Guidelines in the US; US v Halliburton and Baker Hughes

• See GE/Alstom and Deutsche Borse in the EU



Innovation as a parameter of competition

‘66. As two of the three largest global integrated oilfield services
providers, Halliburton and Baker Hughes compete particularly
aggressively with each other. They bid head to head for business in the
relevant markets as well as many other markets, and offer similar types
of integrated solutions, bundled services, and other multiple-product
and service combinations. They have the ability to deal with global
customers in countries around the world. They play leading roles in
driving technological innovation, integration efficiencies, and service
quality for the industry’

Complaint, US v Halliburton Co and Baker Hughes Inc



Innovation as a parameter of competition

‘176 Fourthly, the Court must reject the argument that the Commission failed to
analyse whether the concentration would have resulted in less technology
competition, since it follows from section 11.2.1.3.4.2 of the contested decision
that the Commission examined that competition and concluded, in recital 640 of
that decision, that the concentration would lessen the incentive which the merged
entity would have to innovate, inter alia, in technology. […] It is also apparent from
recital 619 of the same decision that a manager of Liffe took the view that ‘[Liffe]
and [its] clients [believed] that the existence of two major European derivatives
exchanges [would maintain] an incentive for each to innovate in product
development, technology and service quality’ and that ‘[that incentive] would be
lost through a merger that would create a monopoly controlling more than 90 per
cent of the European on-exchange derivatives market’, which the applicant did not
dispute’.

Case T-175/12  Deutsche Börse AG v Commission 



Innovation as a parameter of competition

• The idea that harm to innovation can be inferred from reduced 
competitive pressure is not entirely uncontroversial
• It is often argued that the relationship between market structure/market 

power and innovation is not robust

• These views are typically inspired from Schumpeter and the alleged absence 
of empirical support for the link

• These views beg two main questions:
• Are they really relevant for competition law analysis?

• Are they parameter-specific? Can one not make the same argument about 
e.g. product quality?
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Competition in innovation

• The idea of ‘innovation markets’ has been present in discussions in 
particular since the 1990s
• Competition law does not only apply to existing product markets, but to 

rivalry for the development of new products

• Thus, a merger between the two only firms developing a product would 
justify intervention

• Similarly, a merger between an existing competitor and a firm developing the 
product could justify intervention

• This line of analysis is particularly relevant on markets where the poles of 
research and development can be easily identified (e.g. pharma)



Competition in innovation

• The application of competition law to such instances seems less 
controversial than in the past
• Genzyme/Novazyme is an emblematic example of this trend: merger between 

the two only firms involved in the development of a new drug
• The FTC did not object to the transaction in 2004

• Chairman Muris argued that ‘economic theory and empirical investigations have not 
established a general causal relationship between innovation and competition’

• There is evidence of convergence on both sides of the Atlantic
• Medtronic/Covidien merger conditionally cleared by the EC and the FTC

• Same with the acquisition by Novartis of GSK oncology business



Competition in innovation

• Is there something specific about innovation markets that justifies a 
different approach?
• Is there any difference between these cases and the typical assessment of 

potential competition?

• Similarly, is pipeline competition fundamentally different from the pressure 
observed in bidding markets?

• Even if the principle of intervention is accepted, the boundaries of 
intervention need to be defined
• When does a line of research place a sufficiently credible competitive 

constraint to be considered?

• What is the role of other barriers to entry (e.g. intellectual property)
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Innovation concerns in lieu of foreclosure

• A third trend is not so easy to trace, but it is the most interesting and 
most disruptive for competition law analysis

• Typically, innovation considerations are introduced in an indirect way
• The negative impact on innovation, in other words, is an expected outcome of 

the reduced competitive pressure
• Thus, the increase in market power resulting from the loss of competitive 

pressure is what drives intervention

• Innovation considerations may also be introduced in a direct way
• An authority may argue that a merger will reduce innovation irrespective of 

other effects
• Thus, the transaction would be problematic even in the absence of 

foreclosure



Innovation concerns in lieu of foreclosure

• This is an area where there is probably greater divergence between 
US and EU authorities

• An illustrative case is Intel/McAfee (2011)
• The FTC did not raise any concerns about the transaction

• The EC cleared it in Phase I after Intel agreed to create a level playing field 
between McAfee and its rivals

• Intel/McAfee is interesting in that it was far from clear that the 
merger would lead to foreclosure (and thus to reduced pressure)
• There was even evidence that the transaction could bring prices down

• In spite of this fact, the Commission did not exclude harm to innovation 



Innovation concerns in lieu of foreclosure

‘167. Second, according to some of McAfee’s competitors, their entire
revenue stemming from endpoint security could be impacted, leading
to the exit of some SSVs. While the consequences in terms of price
remain unclear at this stage, McAfee competitors foresee reduced
innovation and choice. According to one of them, “competitors of
McAfee will be forced to drastically reduce price to try to limit the loss
in volume, or downsize and refocus on niche markets. In both cases,
the revenues that can be invested for R&D will be heavily impacted
[…]”’.

Intel/McAfee



Innovation concerns in lieu of foreclosure

• Is it possible to establish harm to innovation even in the absence of 
foreclosure?
• Is there an optimal market structure that leads to optimal outcomes in terms 

of innovation?

• Do competition authorities have the tools to identify optimal outcomes in this 
sense?

• Are non-discrimination obligations, or a level-playing field necessarily 
conducive to more innovation

• Is it possible to constrain effectively administrative action when 
innovation concerns are raised in a direct way?


