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Selected	recent	developments	in	the	application	of	EU	competition	law	to	online	platforms	

Hein	Hobbelen,	Nima	Lorjé	and	Aylin	Guenay1	

Section	1:	Introduction		

We	all	know	that	the	rise	of	the	worldwide	web	and	ever	growing	technological	sophistication	
have	 made	 it	 increasingly	 easy	 for	 consumers	 to	 buy	 goods	 and	 services	 online	 and	 for	
businesses	to	target	consumer	groups	with	tailor-made	offers.	In	line	with	these	developments,	
online	platforms	in	the	form	of,	for	instance,	search	engines,	social	media	and	price	comparison	
websites	 have	 emerged	 and	 are	 now	 omnipresent.	 Online	 platforms:	 we	 use	 them,	 we	 like	
them,	 we	 hate	 them	 and	 lawyers	 debate	 them.	 Almost	 any	 seminar,	 even	 if	 only	 remotely	
related	to	telecommunications	and	media,	has	online	platforms	on	the	agenda.		

So	why	another	article	on	the	subject?	Well,	because	it	is	simply	fascinating	from	an	economic	
and	sociological	perspective	 -	entire	 sectors	are	being	 revolutionised,	 leading	 to	 fundamental	
shifts	in	the	world	economy.	For	example,	although	many	world	class	companies	(and	start-ups)	
are	 in	 the	 EU	 (including	 the	 Netherlands),	 according	 to	 the	 European	 Commission	
(Commission),	the	EU	represents	only	4%	of	the	total	market	capitalisation	of	the	largest	online	
platforms	 -	 the	 vast	 majority	 originate	 in	 the	 US	 and	 Asia.	 In	 addition,	 from	 a	 legal,	 and	
specifically	 a	 competition	 law	 perspective,	 online	 platforms	 are	 generally	 believed	 to	 raise	 a	
number	of	novel	situations,	questions	and	enforcement	challenges.		

First,	questions	 that	arise	 in	 the	debate	 include:	what	a	 correct	definition	of	 the	 term	online	
platform	entails;	in	which	market	or	markets	online	platforms	operate;	and	even	whether	these	
are	markets	 in	 the	 first	place.	Moreover,	as	 far	as	 the	actual	market	analysis	 is	concerned,	 in	
cases	 involving	 online	 platforms,	 due	 to	 their	 (often)	multi-sided	 nature,	 competition	 usually	
encompasses	 the	 analysis	 of	 several	 (neighbouring)	 markets,	 making	 a	 legal	 assessment	
potentially	more	challenging.	

Second,	new	levels	of	sophistication	in	potential	cartel	behaviour	may	arise	in	the	operation	of	
online	 platforms.	 Online	 platforms	 can,	 for	 instance,	 be	 used	 to	 exchange	 commercially	
sensitive	 information	 or	 collude	 through	 “innovative”	 and	 potentially	 less	 easily	 detectable	
means.	 This	 raises	 new	 compliance	 challenges	 for	 companies	 which	 are	 part	 of	 platform	
structures,	 as	 well	 as	 enforcement	 challenges	 for	 competition	 authorities.	 For	 example,	 the	

																																																													
1		 Freshfields	Bruckhaus	Deringer	Amsterdam/Brussels.	The	authors	would	 like	 to	 thank	Maarten	van	den	Ende	and	Robert	 Jones	 for	 their	

contribution	to	this	article.	This	article	builds	upon	a	presentation	“Platforms	as	facilitators	of	concerted	practices”	given	by	Hein	Hobbelen	
in	 December	 2015	 in	 	 the	 ENTraNCE	workshop	 on	 Antitrust	 enforcement	 in	 traditional	 v.	 online	 platforms	 at	 the	 European	 University	
Institute	 in	 Florence,	 Italy.	 The	 slides	 accompanying	 that	 presentation,	 and	 slides	 of	 other	 presentations	 made,	 can	 be	 found	 at	
http://www.eui.eu/Projects/ENTRANCE/Workshop/AntitrustEnforcementinTraditionalvOnlinePlatforms.aspx.		
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online	platform	can	act	as	a	facilitator	of	an	anti-competitive	agreement	or	concerted	practice,	
like	in	the	case	of	Eturas,	which	we	will	describe	in	greater	detail	below.	This	case	dealt	with	the	
question	 of	 what	 evidence	 is	 required	 to	 prove	 a	 concerted	 practice	 in	 a	 situation	 where	 a	
digital	system	administrator	of	an	online	platform	channels	the	illicit	communication.	The	issue	
of	facilitating	a	competition	law	infringement	(while	not	being	active	in	the	market	in	which	the	
primary	 infringement	 took	 place)	 first	 reached	 the	 Court	 of	 Justice	 of	 the	 European	 Union	
(CJEU)	in	the	case	of	Treuhand,	which	is	also	discussed	in	this	article.		

Third,	the	assessment	of	market	power	may	raise	new	questions	and	challenges.	The	increasing	
importance	of	big	data,	the	parallel	use	of	different	services	and	switching	costs	for	users,	the	
significant	 importance	 of	 both	 direct	 and	 indirect	 network	 effects	 and	 the	 sudden	 huge	
popularity	of	online	platforms,	but	 also	 their	potentially	 sudden	decline	as	 a	 consequence	of	
unprecedented	innovation-based	pressure,	are	a	few	of	the	aspects	that	can	be	mentioned	in	
this	regard.		

Finally,	 online	 platforms	 make	 very	 speedy	 price	 comparison	 possible	 which	 may	 lead	 to	
important	shifts	in	the	balance	of	power	in	a	given	sector	and	interesting	new	competition	law	
challenges.	

This	article	describes	recent	developments	 in	 the	application	of	EU	competition	 law	to	online	
platforms	 (including	 some	cases	not	 specifically	dealing	with	online	platforms	but	 considered	
relevant	when	analysing	them)	with	a	particular	emphasis	on	recent	case-law	regarding:	(i)	the	
application	of	the	prohibition	of	anti-competitive	agreements	and	practices	(Article	101	of	the	
Treaty	on	the	Functioning	of	the	European	Union	(TFEU))2,	 in	Section	3;	and	(ii)	 investigations	
into	alleged	abuse(s)	of	dominance	(Article	102	TFEU),	in	Section	4.3	This	article	describes	cases	
in	which	 final	 decisions	 have	 been	 adopted	 or	 judgments	 rendered	 and	 in	 addition	 provides	
some	observations	on	pending	cases,	in	particular	those	regarding	the	application	of	Article	102	
TFEU.4	Prior	to	a	description	of	these	cases,	we	will	provide	some	observations	(in	Section	2)	on	
attempts	to	define	online	platforms	and	on	the	debate	about	market	analyses	in	cases	involving	
online	platforms.	Section	5	contains	some	conclusions	and	observations	on	these	cases.	We	will	
provide	 some	 comments	 on	 the	 question	 of	 how	 novel	 the	 situations,	 questions	 and	
enforcement	 challenges	 that	 often	 come	 up	 in	 the	 online	 platform	 debate	 really	 are.	 As	 a	
corollary,	we	will	provide	some	observations	on	the	question	as	to	whether	EU	competition	law	
is	sufficiently	equipped	to	deal	with	any	new	challenges	that	online	platforms	are	perceived	to	
bring	about.	

																																																													
2		 Article	 101	 TFEU	 prohibits	 (horizontal	 and	 vertical)	 agreements	 and/or	 concerted	 practices	 that	 have	 the	 object	 or	 effect	 of	 hindering	

competition.	In	some	of	the	cases	referred	to	in	this	article,	the	national	equivalents	to	Article	101	were	applied.	
3		 Article	102	TFEU	prohibits	companies	that	hold	a	dominant	position	on	a	certain	market	to	abuse	that	position,	e.g.	by	using	their	market	

power	to	drive	competitors	out	of	the	market.	
4		 The	article	does	not	deal	with	the	application	of	EU	merger	control	law.	
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Section	2:	Some	observations	on	recent	developments	in	the	definition	of	online	platforms	

How	have	regulators	attempted	to	define	“online	platforms”?		

One	of	the	authors	was	recently	asked	by	a	founder	of	a	platform	why	“lawyers	always	have	to	
define	things”;	he	thought	 it	was	utterly	dull	and	time-wasting.	Yet,	any	 lawyer	knows	that	 in	
order	 to	properly	assess	 the	 rights	and	obligations	of	 legal	 subjects,	 clear	definitions	are	key.	
The	 first	 question	 we	 ask	 ourselves	 is:	 what	 are	 online	 platforms?	 In	 order	 to	 be	 able	 to	
meaningfully	assess	the	interplay	between	competition	rules	and	online	platforms,	an	attempt	
to	 work	 from	 a	 uniform	 understanding	 of	 what	 online	 platforms	 are,	 is	 helpful.	 Yet,	 this	 is	
where	part	of	the	challenge	lies.	Different	authorities	and	academics	have	adopted	a	variety	of	
definitions	for	the	term	“platform”.		

The	Commission	made	an	attempt	at	providing	a	definition	 in	 a	public	 consultation	 that	was	
launched	on	24	September	2015.5	In	the	consultation	the	initial	proposition	for	a	definition	of	
the	term	“online	platform”	was:	“an	undertaking	operating	two	(or	multi-)	sided	markets,	which	
uses	the	Internet	to	enable	interactions	between	two	or	more	interdependent	groups	of	users	so	
as	to	generate	value	for	at	least	one	of	the	groups”.	The	Commission	therefore	seemed	to	take	
as	 a	 basic	 proposition	 the	 idea	 that	 online	 platforms	 always	 relate	 to	 two-	 (or	more-)	 sided	
markets,	an	idea	criticised	by	certain	economists,	which	we	will	touch	upon	later	in	this	article.	
Also	the	Bundeskartellamt	(BKA)	in	its	paper	on	the	Digital	Economy	of	1	October	2015	defines	
online	platforms	as	“undertakings	that,	in	the	role	of	an	intermediary,	enable	direct	interaction	
between	two	or	more	sides	of	users,	between	which	there	are	indirect	network	effects”.6		

This	 goes	 a	 long	 way	 towards	 the	 Commission’s	 definition	 but	 also	 emphasises	 the	 role	 of	
indirect	 network	 effects.	 In	 its	 recent	 Staff	 Working	 Document	 on	 online	 platforms	 (Staff	
Working	Document)7	 that	 accompanied	a	Communication8	earlier	 this	 year,	 the	Commission,	
however,	comes	 to	 the	conclusion	 that	“there	 is	no	consensus	on	a	single	definition	of	online	
platforms	as	a	clear-cut	definition	would	likely	be	too	narrow,	or	conversely	apply	to	a	very	wide	

																																																													
5		 Commission	 consultation	 on	 the	 Regulatory	 Environment	 for	 Platforms,	 Online	 Intermediaries,	 Data,	 Cloud	 Computing	 and	 the	

Collaborative	 Economy,	 see:	 https://ec.europa.eu/digital-single-market/en/news/public-consultation-regulatory-environment-platforms-
online-intermediaries-data-and-cloud.		

6		 Bundeskartellamt	 Hintergrundpapier,	 Digitale	 Ökonomie	 –	 Internetplattformen	 zwischen	 Wettbewerbsrecht,	 Privatsphäre	 und	
Verbraucherschutz,	1	October	2015,	p.	13.	see	also.	Bundeskartellamt,	Arbeitspapier,	Marktmacht	von	Plattformen	und	Netzwerken,	June	
2016,	p.	14.	

7		 Commission	Staff	Working	Document,	Online	Platforms,	Accompanying	the	document	Communication	on	Online	Platforms	and	the	Digital	
Single	Market,	SWD(2016)	172	final.	

8		 Communication	from	the	Commission	Online	Platforms	and	the	Digital	Single	Market	Opportunities	and	Challenges	for	Europe,	COM(2016)	
288/2,	 see:	 https://ec.europa.eu/digital-single-market/en/news/communication-online-platforms-and-digital-single-market-opportunities-
and-challenges-europe	(Commission	Online	Communication).	
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range	 of	 Internet	 services”.9	 The	 Commission,	 instead,	 proposes	 a	 list	 of	 five	 “important”	
characteristics	that	many	online	platforms	seemingly	share:		

(i)	 capacity	 to	 facilitate	 and	 extract	 value	 from	 direct	 interactions	 or	 transactions	
between	users;		
(ii)	ability	to	collect,	use	and	process	a	large	amount	of	personal	and	non-personal	data	
in	 order	 to	 optimise,	 inter	 alia,	 the	 service	 and	 experience	 of	 each	 user.	 This	 data	
aggregation	capacity	("economies	of	scope")	gives	platforms	an	informational	advantage	
over	individual	platform	users	and	causes	information	asymmetry;		
(iii)	capacity	to	build	networks	where	any	additional	user	will	enhance	the	experience	of	
all	existing	users	(so-called	"network	effects");		
(iv)	ability	to	create	and	shape	new	markets	into	more	efficient	arrangements	that	bring	
benefits	 to	 users	 but	 may	 also	 disrupt	 traditional	 ones.	 This	 includes	 the	 ability	 to	
organise	 new	 forms	 of	 civil	 participation	 based	 on	 collecting,	 processing,	 altering	 and	
editing	information;	and	
(v)	reliance	on	information	technology	as	the	means	to	achieve	all	of	the	above.10	

These	characteristics	are	also	referred	to	 in	the	Commission	Online	Communication	itself,	but	
interestingly,	 the	Commission	 seems	 to	 favour	a	broader	approach	 than	proposed	 in	 its	 Staff	
Working	Documents.	 It	 indicates	that	online	platforms	cover	a	“wide-ranging”	set	of	activities	
and	 refers,	 in	 what	 it	 refers	 to	 as	 a	 non-exhaustive	 list,	 to	 online	 advertising	 platforms,	
marketplaces,	 search	 engines,	 social	 media	 and	 creative	 content	 outlets,	 application	
distribution	 platforms,	 communications	 services,	 payment	 systems,	 and	 platforms	 for	 the	
collaborative	economy.	A	set	of	(also	“non-exhaustive”)	examples	provided	by	the	Commission	
includes	 Google’s	 AdSense,	 DoubleClick,	 eBay	 and	 Amazon	 Marketplace,	 Google	 and	 Bing	
Search,	 Facebook	 and	 YouTube,	 Google	 Play	 and	 App	 store,	 Facebook	 Messenger,	 PayPal,	
Zalando	marketplace	and	Uber.11		

The	above	shows	that	the	last	word	on	online	platform	definitions	has	not	yet	been	spoken.	It	
appears	 to	 us	 that	 in	 line	 with	 the	 Commission’s	 Staff	 Working	 Document,	 it	 seems	 to	 be	
challenging,	if	not	impossible,	to	devise	a	single	all-encompassing	definition	of	online	platforms.	
The	approach	adopted	by	 the	Commission	of	describing	“online	platforms”	by	 reference	 to	a	
number	of	characteristics	(as	set	out	above),	rather	than	trying	to	use	a	single	fixed,	one-size-
fits-all	definition,	therefore	seems	to	be	a	sensible	approach.		

																																																													
9		 Commission	Staff	Working	Document,	Online	Platforms,	p.	2.	
10		 Ibid.	
11		 Commission	Online	Communication,	p.	2	and	3.	
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One	might	also	wonder	whether	in	competition	law,	with	its	more	flexible	mechanics	to	define	
markets	(than	pre-defined	markets	in	sector-specific	laws),	this	debate	is	so	novel	or	relevant.	
We	 think	 it	 is	 as	 unclear	 definitions	 may	 raise	 issues	 of	 legal	 certainty	 (for	 example	 when	
carrying	out	self-assessment	analyses	under	Article	102	TFEU	where	dominance	market	share	
“safe	havens”	may	be	important).	Debates	about	how	to	define	markets	have	however	existed	
ever	 since	 competition	 law	was	 devised.	 The	 very	 characteristic	 of	 competition	 law	 is	 that	 it	
does	not	have	pre-fixed	market	definitions,	such	as	 those	that	we	see	 in,	 for	example,	sector	
specific	telecommunications	regulation.	

The	 definition	 issue	 may,	 however,	 become	 more	 pressing	 in	 light	 of	 the	 on-going	 debates	
about	the	question	whether	to	(further)	regulate	online	platforms.	Although	such	debates	are	
incomplete,	 as	 online	 platforms	 are	 already	 subject	 to	 existing	 EU	 rules	 in	 areas	 such	 as	
consumer	 protection	 and	 the	 protection	 of	 personal	 data	 (and	 of	 course	 single	 market	
freedoms	 and	 competition	 law),	 it	 is	 indeed	 true	 that	 if	 the	 Commission	 were	 to	 propose	
additional	 sector-specific	 regulation,	 drafted	 along	 the	 lines	 of	 regulations	 that	 exist	 in	 the	
telecommunications	 sector,	 the	 definition	 debate	 will	 further	 increase	 in	 prominence.	 The	
question	as	to	whether	a	particular	good	or	service	falls	under	the	scope	of	such	regulation	may	
obviously	have	a	major	impact	on	the	targeted	businesses.	

The	multi-sided	nature	of	online	platforms	

Another	debated	issue	relates	to	the	question	of	whether	online	platforms	are	characterised	by	
multi-sided	 markets.	 In	 the	 Staff	 Working	 Document,	 the	 Commission	 considers	 that,	 in	
contrast	 to	 usual	 business	models	 in	 which	 value	 is	 created	 by	 the	 supplier	 of	 a	 product	 or	
service,	a	 large	amount	of	the	value	for	users	of	online	platforms	is	created	by	other	users	of	
the	platform	 (so-called	 “network	effects”).12	 In	 this	 regard,	 it	has	been	 suggested	 that	online	
platforms	can	be	categorised	into	three	groups:	market	makers,	audience	makers,	and	demand	
coordinators.	‘Market	makers’	are	platforms	on	which	distinct	groups	meet	and	which	operate	
by	 increasing	 the	 chances	 of	 a	match	 and	 limiting	 search	 costs.	 ‘Audience	makers’	 refers	 to	
audiences	 for	 advertisers.	 ‘Demand	 coordinators’	 regulate	 demand	 between	 different	 user	
groups.13	

Economists	have	traditionally	defined	multi-sided	markets	as	“markets	in	which	one	or	several	
platforms	enable	interactions	between	end-users,	and	try	to	get	the	two	(or	multiple)	sides	‘on	
board’	by	appropriately	charging	each	side.	That	is,	platforms	court	each	side	while	attempting	
to	make,	or	at	least	not	lose,	money	overall”.14	Accordingly,	for	instance,	payment	card	systems	

																																																													
12		 Ibid.	 	
13		 Ibid.	
14		 J.-Ch.	Rochet	&	J.	Tirole,	Two-Sided	Markets:	A	Progress	Report,	IDEI	Working	Paper,	n.275,	November	2005.		
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are	 two-sided	 because:	 (i)	 they	 serve	 two	 distinct	 groups	 of	 customers	 (cardholders	 and	
merchants)	with	a	joint	demand	(the	system	operates	only	if	both	cardholders	and	merchants	
jointly	agree	to	use	a	card	for	a	transaction);	and	(ii)	 they	have	“network	externalities”	 (what	
the	Commission	calls	“network	effects”)	arising	from	the	fact	that	more	cardholders	make	the	
card	 payment	 system	 more	 valuable	 for	 merchants,	 and	 vice	 versa.15	 The	 platform	
“internalises”	 these	 externalities	 produced	 by	 the	 two	 groups	 of	 consumers	 that	 would	
otherwise	be	left	apart.	Such	internalisation	would	not	be	possible	were	it	not	for	the	platform,	
meaning	that	the	groups	are	dependent	on	the	platforms.		

Importantly,	the	Commission	and	other	national	authorities	appear	to	agree	that	(most)	online	
platforms	are	characterised	by	two-	or	multi-sided	markets	and	this	is	also	a	general	notion	that	
we	will	 take	 as	 an	 assumption	 in	 this	 article.	 This	 notion	 has,	 however,	 been	 challenged	 by	
academics,	 such	as	Giacomo	Luchette16	and	more	 recently	by	Marcela	Mattizzuo	who	argues	
that	“treating	online	platforms	as	two-sided	in	all	cases	does	not	yield	the	best	possible	results	
for	antitrust	analysis”.17	According	 to	Mattizzuo,	 some	online	platforms	 involve	 two	 separate	
transactions:	 one	 upstream	between	 the	 platform	 and	 users,	 and	 one	 downstream	between	
the	 platforms	 and	 advertisers.	 Rather	 than	 being	 dependent	 on	 one	 another,	 users	 and	
advertisers	take	advantage	of	a	“business	option”	that	the	platform	has	itself	created	in	order	
to	make	money.	Unlike	with	credit	cards	where	consumers	only	have	an	incentive	to	own	a	card	
if	a	wide	range	of	businesses	accept	them	as	a	form	of	payment,	users	accessing	e.g.	Facebook	
do	not	need	adverts	to	be	incentivised	to	use	these	platforms.18	The	“network	externalities”	are	
therefore	 considered	 one-sided	 by	 these	 academics:	 more	 users	 makes	 the	 platform	 more	
valuable	for	advertisers,	but	more	adverts	do	not,	as	such,	make	the	platform	more	attractive	
to	 its	users.	Thus,	 the	 transaction	 is	not	 two-	but	one-sided,	as	users	provide	 the	data	whilst	
advertisers	provide	them	with	nothing	useful	in	return.		

Another	debate	which	is	more	fundamental	 in	 itself	has	arisen	mainly	 in	Germany,	where	the	
Higher	Regional	Court	of	Dusseldorf	took	the	view	that	markets	on	which	services	are	offered	
“free	of	charge”	cannot	constitute	markets	for	competition	law	purposes,	a	view	not	endorsed	
by	 the	 German	 Antitrust	 Authority	 or	 the	 Commission.19	 In	 Germany,	 this	 has	 even	 led	 to	 a	

																																																													
15		 Frederic	Pradelles	&	Andreas	Scordamaglia-Tousis,	Two	Sides	of	the	Cartes	Bancaires	Ruling:	Assessment	of	the	Two-Sided	Nature	of	Card	

Payment	Systems	Under	Article	101(1)	TFEU	and	Full	 Judicial	Scrutiny	of	Underlying	Economic	Analysis,	Competition	Policy	 International,	
Autumn	2014,	p.	139.	See	also	L.	Filistrucchi,	D.	Geradin,	E.	Van	Damme	and	P.	Affeldt,	Market	definition	in	two-sided	markets:	theory	and	
practice,	Journal	of	Competition	Law	&	Economics	10(2),	p.	296.	

16		 Giacomo	Luchetta,	Is	The	Google	Platform	a	Two-Sided	Market?,	10(1)	J.	Competition	L.	&	Econ.,	2014,	pp.	185-207.		
17		 Marcela	Mattiuzzo,	Online	Advertising	Platforms	and	Personal	Data	Retail:	 Consequences	 for	Antitrust	 Law,	 CPI	Antitrust	Chronical,	 July	

2015,	p.	2.		
18		 Ibid.		
19		 HRS,	 decision	 of	 9	 January	 2015,	 Ref.	 VI	 Kart	 1/14	 (V),	 para	 43	 –	 HRS,	 available	 at	

http://www.justiz.nrw.de/nrwe/olgs/duesseldorf/j2015/VI_Kart_1_14_V_Beschluss_20150109.html;	 see	 also	 Bundeskartellamt,	 Working	
Paper,	 The	 Market	 Power	 of	 Platforms	 and	 Networks,	 Executive	 Summary,	 June	 2016,	 available	 at:	
http://www.bundeskartellamt.de/SharedDocs/Publikation/EN/Berichte/Think-Tank-Bericht-
Zusammenfassung.pdf?__blob=publicationFile&v=4.		
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(currently	pending)	proposal	 for	amendments	to	German	antitrust	 laws,	 including	codification	
of	the	principle	that	such	markets	can	constitute	markets	for	competition	law	purposes.	

Section	3:	Recent	developments	in	the	application	of	Article	101	TFEU	(and/or	national	
equivalents)	to	online	platforms	

In	 this	 section	we	will	 first	briefly	discuss	 some	 recent	developments	 in	 relation	 to	 the	hotel	
booking	 cases	 (without	 attempting	 a	 comprehensive	 discussion).20	 In	 these	 cases,	 several	
booking	platforms	have	been	accused	of	imposing	restrictions	on	users	(hotels)	of	the	platforms	
in	order	to	avoid	better	prices	on	other	platforms.	We	will	then	turn	to	recent	case	law	relevant	
for	a	competitive	analysis	in	two-sided	(or	multi-sided)	systems.	We	will	summarise	the	recent	
Court	of	Justice	(CJ)	 judgments	 in	Groupement	des	cartes	bancaires	and	MasterCard	and	then	
turn	to	a	case	in	which	an	online	platform	was	itself	subject	to	an	antitrust	fine,	Eturas.	We	will	
conclude	this	chapter	with	Treuhand	which	is	a	case	about	facilitation	of	a	concerted	practice,	
where	the	facilitator	was	not	active	in	the	primary	market	in	which	the	infringement	took	place	
and	nevertheless	fined.	

3.1	 Vertical	pricing	restrictions	in	the	online	booking	platform	sector	

Vertical	pricing	arrangements	in	the	hotel	booking	sector	between	online	platforms	and	(supply	
side)	 users	of	 those	platforms	have	 stirred	 the	 competition	 law	 community	 for	quite	 a	while	
now.	 Competition	 authorities	 in	 several	 EU	Member	 States	 have	 initiated	 investigations	 into	
hotel	 booking	 platforms.21	 These	 investigations	 revolve	 around	 the	 fact	 that	 several	 online	
booking	platforms	require	platform	members	 to	accept	a	contractual	clause	prohibiting	 them	
from	 offering	 lower	 prices	 on	 other	 platforms,	 including	 their	 own	 websites.	 These	 clauses	
enable	online	booking	platforms,	such	as	Booking.com,	to	claim	that	they	always	offer	the	best	
price	available.		

The	 French	 competition	 authority,	 the	 Autorité	 de	 la	 Concurrence,	 in	 cooperation	 with	 the	
Dutch	competition	authority,	the	Autoriteit	Consument	&	Markt,22	and	eight	other	competition	
authorities23	as	well	as	the	Commission,	recently	launched	a	working	group	which	is	conducting	
an	 inquiry	 into	 the	 effects	 of	 implemented	 remedies	 in	 the	 hotel	 booking	 platform	 sector.24	
																																																													
20		 These	 cases	 have	 been	 described	 and	 analysed	 in	 many	 articles.	 See	 for	 example	 for	 further	 reading:	Maren	 Tamke,	 Kartellrechtliche	

Beurteilung	der	Bestpreisklauseln	von	Internetplatformen,	Wirtschaft	und	Wettbewerb,	2015,	pp.	594	et.	seq.;	Pinar	Akman	,	A	Competition	
Law	Assessment	of	Platform	Most-Favoured-Customer	Clauses,	available	at:	http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2669395,	
1	October	2015;	Gönenç	Gürkaynak	et	al.,	Most-favored-nation	clauses	in	commercial	contracts:	legal	and	economic	analysis	and	proposal	
for	a	guideline,	Eur	J	Law	Econ,	2016,	pp.	129	et	seq.;	Matthijs	Visser	and	Jan	Kees	Winters,	Platgeslagen	platforms,	MFN’s	problematisch?,	
Markt	en	Mededinging,	July	2015,	no.	3.	

21		 E.g.	 in	 the	UK	 the	an	 investigation	was	 launched	 into	 IHG,	Expedia	and	Booking.com,	see	Mlex	press	 release	of	16	September	2015,	UK	
regulator	closes	probe	into	IHG,	Expedia	and	Booking.com.	

22		 See:	https://www.acm.nl/nl/publicaties/publicatie/16046/Monitoring-van-de-online-hotelboeking-sector/.	
23		 The	completion	authorities	of	Belgium,	France,	Hungary,	Ireland,	Italy,	the	Netherlands,	Czech	Republic,	the	UK	and	Sweden.	
24		 Input	could	be	submitted	until	8	August	2016.	The	survey	is	available	on:	https://ec.europa.eu/eusurvey/runner/EUSurveyADLC02.	
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Several	online	booking	platforms,	including	Booking.com,	have	modified	their	agreements	with	
hotels	 following	 the	 investigations	 by	 national	 competition	 authorities.	 In	 addition,	 some	
countries,	such	as	Austria	and	France,	have	legislation	in	place	to	ban	price	parity	clauses	in	the	
hotel	booking	sector	altogether.	

Why	do	 authorities	 pursue	 these	 cases?	 This	 is	 because	price	parity	 clauses,	which	prescribe	
that	 hotels	 are	 prohibited	 from	 offering	 lower	 prices	 on	 other	 platforms,	 are	 perceived	 by	
regulators	as	hindering	competition.	From	a	competition	perspective	these	clauses	are	usually	
seen	as	vertical	agreements	concluded	by	parties	that	operate	at	different	levels	of	the	supply	
chain.	Although	such	agreements	are	generally	considered	less	harmful	to	competition	than	so-
called	‘horizontal	agreements’	in	which	competitors	coordinate	their	market	conduct,	they	may	
nevertheless	restrict	competition,	in	particular	if	one	or	both	parties	have	considerable	market	
power.	The	BKA	concluded,	however,	in	the	hotel	booking	platform	cases,	that	the	price	parity	
clauses	 restricted	 competition	 in	 the	 horizontal	 relationship.	 It	 found	 that	 the	 price	 parity	
clauses	 limited	 the	 hotels	 from	 offering	 better	 prices	 on	 other	 booking	 channels	 and	
consequently	 reduced	 the	 incentive	 for	 hotels	 to	 offer	 better	 prices	 via	 other	 channels	
altogether.	Furthermore,	 the	BKA	argued	 that	 the	price	parity	clauses	hindered	new	entrants	
from	 starting	 online	 booking	 platforms	 as	 they	 were	 restrained	 from	 getting	 the	 same	 (or	
better)	deals	due	to	these	price	restrictions.25	

A	 similar	 investigation	 was	 initiated	 in	 the	 banking	 sector	 in	 which	 the	 BKA	 scrutinised	
provisions	 of	 German	 banks,	 stating	 that	 these	 provisions	 discouraged	 online	 banking	
customers	 from	using	 their	 identification	codes	on	online	platforms	of	 third	parties.	The	BKA	
required	 banks	 to	 change	 their	 general	 terms	 because	 it	 concluded	 that	 these	 impeded	
competition	with	alternative	online	platforms.26	The	German	banks	in	question	have	appealed	
the	BKA	decision.27	

A	key	lesson	from	these	cases	so	far,	although	the	jurisprudence	is	still	being	developed,	is	that	
contracts	 imposing	 certain	 restrictions	 should	 be	 carefully	 checked,	 as	 any	 illegal	 vertical	 or	
horizontal	restrictions	are	actively	enforced	by	competition	authorities.	From	the	hotel	booking	
cases	it	seems	to	follow	that	enforcers	are	likely	to	view	price	parity	clauses	as	an	impediment	
to	 competition.	 Also,	 the	German	 banking	 case	 shows	 that	 the	 BKA	 regards	 restrictions	 that	
prohibit	 the	use	by	 customers	of	other	 (in	 that	 case	payment)	platforms	as	anti-competitive.	
Hence,	a	concern	 in	both	 instances	 is	that	the	measures	 implemented	by	the	platform	hinder	
new	entry.	Online	platforms	 should	 therefore	be	 careful	when	adopting	pricing	 structures	or	

																																																													
25		 See:	http://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2015/23_12_2015_Booking.com.html.	
26		 See:	

http://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2016/05_07_2016_Sofort%C3%BCberweisung.html;jsessi
onid=093BD2DD24F7ACF2F79550BC6E45FA02.1_cid362?nn=3591568.	

27		 Mlex	press	release	of	27	July	2016,	German	banks	appeal	antitrust	order	on	online-payment	providers.		
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conditions	 that	 could	 be	 regarded	 as	 a	 barrier	 to	 entry	 -	 legal	 review	 of	 contractual	
arrangements	and	especially	pricing	structures,	 is	 required.	This	 is	all	 the	more	relevant	since	
several	competition	authorities,	 including	the	Dutch	Competition	Authority,	have	 listed	online	
services	and	vertical	restraints	as	enforcement	priorities.28		

3.2	 Some	observations	on	recent	case-law	regarding	two-sided	markets	

The	CJ	recently	provided	guidance	on	the	application	of	EU	competition	law	in	cases	involving	
multi-sided	markets	 in	Groupement	 des	 cartes	 bancaires29	 and	MasterCard.30	 Although	 these	
cases	concern	payment	platforms	rather	than	online	platforms	they	involve	two-sided	markets	
(merchants	on	one	side	of	the	payment	platform	and	debit	or	credit	card	holders	on	the	other	
side)	 -	 the	 guidance	 provided	 by	 the	 CJ	 regarding	 multi-sided	 markets	 in	 these	 cases	 may	
therefore	be	of	significant	relevance	for	online	platforms.	

Groupement	des	cartes	bancaires	

In	 Groupement	 des	 cartes	 bancaires,	 the	 name	 for	 France’s	 interbank	 network	 (CB),31	
implemented	 a	 new	 fee	 structure	 requiring	 a	 (higher)	 fee	 from	 payment	 platform	members	
whose	 proportion	 of	 investment	 in	 the	 expansion	 of	 the	 platform	 (e.g.	 by	 operation	 of	
automatic	 teller	 machines	 (ATMs)	 and	 distribution	 of	 payment	 services	 to	 merchants)	 was	
smaller	 than	 their	 issuance	of	 cards,	 compared	 to	other	platform	members.	 The	proceeds	of	
these	fees	were	to	be	distributed	amongst	members	that	provided	a	large	contribution	to	the	
platform	expansion.	In	addition,	financial	incentives	were	implemented	regulating	the	number	
of	 payment	 cards	 that	 a	 member	 could	 issue.	 Furthermore,	 CB	 adopted	 rules	 that	 imposed	
payment	of	additional	fees	on	members	that	issued	significantly	more	cards	following	the	new	
fee	structure.		

The	 Commission	 concluded	 that	 these	 measures	 were	 anti-competitive	 because	 the	 fee	
structure	 was	 not	 appropriate	 to	 encourage	 expansion	 of	 the	 platform	 but	 merely	 imposed	
additional	charges	on	members	and	discouraged	entrants	from	entering	the	platform	as	the	fee	
structure	provided	a	financial	disincentive	to	issue	new	cards.32	According	to	the	Commission,	
the	real	purpose	of	 the	 fee	system	was	to	hinder	entrants,	 to	shield	the	revenue	of	 the	main	
members	of	 the	platform	and	 to	prevent	price	 reduction	of	payment	 cards.	 The	Commission	
considered	the	new	fee	structure	to	be	a	restriction	of	competition	by	object.33	Furthermore,	

																																																													
28		 See	:	https://www.acm.nl/nl/organisatie/missie-visie-strategie/onze-agenda/acm-agenda-2016-2017/	
29		 CJ	11	September	2014,	case	C-67/13	P,	Groupement	des	cartes	bancaires,	ECLI:EU:C:2014:2204.	
30		 CJ	11	September	2014,	case	C-382/12	P,	MasterCard,	ECLI:EU:C:2014:2201.	
31		 A	collective	of	banks	that	operate	a	payment	platform	and	issue	credit	and	debit	cards	to	customers.	
32		 Commission	Decision	of	17	October	2007,	Case	COMP/D1/38606–	Groupement	des	cartes	bancaires.	
33		 As	 follows	 from	 the	 wording	 of	 Article	 101(1)	 TFEU,	 competition	 law	 prohibits	 “all	 agreements	 between	 undertakings,	 decisions	 by	

associations	of	undertakings	and	concerted	practices	which	may	affect	 trade	between	Member	States	and	which	have	as	 their	object	or	
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the	 Commission	 established	 that	 the	 fee	 structure	 had	 the	 effect	 of	 limiting	 competition	
because	it	resulted	in	a	reduction	of	issuance	of	payment	cards	by	new	entrants	and	prevented	
price	decreases.		

In	 its	 judgment,	 the	 CJ	 reiterated	 the	 general	 rule	 for	 establishing	 a	 ‘restriction	 by	 object’.	
According	to	the	CJ,	some	types	of	collusion	reveal	a	sufficient	degree	of	harm	to	competition	
that	 they,	 by	 their	 very	nature,	 are	 considered	harmful	 to	 competition	 and	 therefore	do	not	
require	assessment	of	their	effects.34	To	establish	whether	there	is	a	‘sufficient	degree	of	harm’,	
one	 should	 assess	 the	 content	 of	 the	 conduct,	 the	 objectives	 and	 the	 economic	 and	 legal	
context	of	which	 it	 forms	part.	 In	 this	 regard,	 it	 is	necessary	 to	 take	 into	account	all	 relevant	
aspects,	in	particular	the	nature	of	the	goods	or	services	affected	and	the	“real”	conditions	of	
the	functioning	and	the	structure	of	the	market	or	“markets”	in	question.35		

Regarding	 the	 “markets”	 that	 need	 to	 be	 assessed,	 the	 CJ	 elaborated	 that	 it	 is	 “immaterial”	
whether	 or	 not	 a	 relevant	 aspect	 relates	 to	 the	 relevant	market.36	 The	CJ	 stressed	 that	 such	
aspects	must	in	particular	be	taken	into	account	“when	that	aspect	is	the	taking	into	account	of	
interactions	between	the	relevant	market	and	a	different	related	market	(…)	and,	all	the	more	
so,	when	(…)	there	are	interactions	between	the	two	facets	of	a	two-sided	system.”37	It	follows	
that	a	simple	analysis	of	conduct	of	one	market	in	a	so-called	two-sided	system	is	insufficient.	
One	 has	 to	 consider	 interactions	 with	 the	 connected	 market	 (the	 two-sided	 nature	 of	 the	
system).	 A	 restriction	 on	 one	 side	 of	 the	 two-sided	 system	 may	 not	 be	 a	 restriction	 of	
competition	 if	 one	 looks	 at	 the	 interactions	 of	 the	 system	 as	 a	 whole.	 In	 this	 regard	 the	 CJ	
concluded	 that	 the	 Commission	 had	 not	 sufficiently	 established	 that	 the	 object	 of	 the	
infringement	was	to	harm	competition	and	that	the	General	Court	(GC)	was	wrong	to	confirm	
the	conclusions	of	the	Commission	in	this	case.38	

MasterCard	

The	 CJ	 further	 elaborated	 on	 multi-sided	 markets	 in	 MasterCard.	 The	 case	 concerned	
interchange	fees	that,	according	to	the	Commission,	led	to	higher	prices	charged	to	merchants	

																																																																																																																																																																																																				
effect	the	prevention,	restriction	or	distortion	of	competition	within	the	internal	market”.	Object	restrictions	are	generally	easier	to	prove	
for	competition	authorities	as	it	is	not	necessary	to	investigate	whether	such	restrictions	had	any	anti-competitive	impact	on	the	market.	
This	 is	 different	 for	 restrictions	 by	 effect	which	 require	 an	 assessment	 of	 the	 effects	 on	 the	market	 and	 are	 therefore	much	harder	 to	
establish.	

34		 CJ	11	September	2014,	Groupement	des	cartes	bancaires,	paras.	49-51.	
35		 CJ	11	September	2014,	case	C-67/13	P,	Groupement	des	cartes	bancaires,	ECLI:EU:C:2014:2204,.	53.	
36		 Ibid,	para.	78.	
37		 Ibid,	para.	79.	
38		 The	CJ	 judgment	did	not	aid	 the	applicant	much	as	 the	GC	 ruled,	after	 the	case	was	 referred	back	 to	 it	by	 the	CJ,	 that	 the	Commission	

provided	sufficient	evidence	of	anti-competitive	effects	and	did	not	fail	to	take	the	two-sided	nature	of	the	market	into	account.	The	GC,	
for	the	second	time,	confirmed	the	conclusions	of	the	Commission	with	the	exception	of	the	obligation	that	the	Commission	imposed	that	
CB	should	refrain	from	adopting	conduct	or	agreements	with	an	identical	or	similar	‘object’	as	the	fee	structure	in	the	future.	See:	
GC	30	June	2016,	case	T-491/07	RENV,	Groupement	des	cartes	bancaires,	ECLI:EU:T:2013:438.	This	judgment	may	still	be	subject	to	appeal.	
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that	 offered	 MasterCard	 payment	 services	 to	 customers.	 MasterCard	 had	 implemented	
network	 interchange	 fees	 that	 applied	 to	 payment	 transactions	 on	 the	MasterCard	 payment	
platform	 where	 the	 acquiring	 bank	 and	 the	 issuing	 bank	 had	 no	 bilateral	 agreement	 on	
interchange	 fees.	These	so-called	“fall-back”	multilateral	 interchange	 fees	 (MIFs)	would	apply	
to	 cross-border	 payments	 and	 in	 some	 EU	Member	 States	 for	 payments	with	MasterCard	 or	
Maestro-branded	 payment	 cards.	 The	 MIFs	 were	 to	 be	 paid	 by	 the	 acquiring	 bank	 (that	
provides	 access	 to	 the	 payment	 platform	 to	 merchants)	 to	 the	 issuing	 bank	 (that	 provides	
payments	cards	 to	customers).	According	 to	 the	Commission,	 this	amounted	 to	a	violation	of	
Article	 101	 TFEU,	 because	 these	MIFs	 inflated	 the	minimal	 price	 that	 acquiring	 banks	 could	
charge	 to	 merchants	 and	 therefore	 set	 a	 floor	 for	 the	 prices	 charged	 to	 merchants	 which	
provided	a	guaranteed	revenue	base	to	issuing	banks.39	

An	important	aspect	of	the	case	was	that	the	payment	platform	concerned	a	two-sided	system.	
This	system	was	characterised,	according	to	MasterCard,	by	indirect	network	externalities	and	
an	allocation	of	revenue	by	the	payment	platform	that	was	based	on	the	utility	of	the	payment	
platform	to	 its	users.	 In	 this	 regard	the	payment	platform	subsidised	the	 issuing	of	cards	 (i.e.	
cardholders	at	one	side	of	the	payment	platform)	with	MIFs	charged	to	merchants	(at	the	other	
side	of	the	platform).	MasterCard	argued	that	the	MIFs	were	a	result	of	the	competitive	process	
on	the	platform	and	were	efficiency	enhancing	as	merchants	would	benefit	from	the	network	
effects	on	the	issuing	side	of	the	platform.	The	Commission	disagreed	and	concluded	that	the	
MIFs	 violated	 Article	 101	 TFEU.	 On	 appeal,	 MasterCard	 argued	 that	 the	 Commission	 had	
incorrectly	assessed	the	benefits	for	merchants	and	that	both	the	Commission	and	the	GC	had	
failed	to	correctly	take	into	account	the	two-sided	nature	of	the	payment	platform.	

In	its	judgment,	the	CJ	specified	that	one	has	to	take	“any	factor”	into	account	that	is	relevant	
for	 the	 assessment	 of	 the	 restriction	 of	 competition	 “regardless”	 of	 the	 market	 which	 that	
factor	 concerns.	 “In	 order	 to	 determine	whether	 coordination	 between	undertakings	must	 be	
considered	 to	 be	 prohibited	 by	 reason	 of	 the	 distortion	 of	 competition	 which	 it	 creates,	 it	 is	
necessary,	 (…)	to	take	 into	account	any	factor	that	 is	relevant,	having	regard,	 in	particular,	 to	
the	nature	of	the	services	concerned,	as	well	as	the	real	conditions	of	the	functioning	and	the	
structure	of	the	markets,	in	relation	to	the	economic	or	legal	context	in	which	that	coordination	
occurs,	regardless	of	whether	or	not	such	a	factor	concerns	the	relevant	market”.40	The	GC	had,	
however,	 sufficiently	 reviewed	 the	 two-sided	 nature	 of	 the	 platform	 and	 had	 correctly	 ruled	
that	MasterCard’s	argument	that	the	Commission	had	not	sufficiently	reviewed	the	benefits	of	

																																																													
39		 Commission	Decision	of	19	December	2007,	Case	COMP/34.579	—	MasterCard.	
40		 CJ	11	September	2014,	case	C-382/12	P,	MasterCard,	ECLI:EU:C:2014:2201,	para.	177.		
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the	MIFs	to	merchants	concerned	a	so-called	‘efficiency	defence’	that	needed	to	be	dealt	with	
under	Article	101(3)	TFEU.41		

Regarding	 the	 analysis	 of	 efficiencies	 (Article	 101(3)	 TFEU)	 the	 CJ	 indicated	 that	 efficiencies	
must	 relate	 to	 the	market	on	which	 the	 restriction	of	 competition	 is	established.	Advantages	
found	only	on	one	market	of	a	two-sided	system	and	not	on	the	market	where	the	restriction	of	
competition	 takes	 place,	 cannot	 compensate	 for	 the	 restriction	 of	 competition,	 in	 particular	
where	 the	purchasers	on	both	markets	are	not	 substantially	 the	 same.42	MasterCard	claimed	
that	 restriction	 (inflated	 costs	 for	merchants)	 and	 benefit	 (network	 effects)	 occurred	 on	 the	
same	market.	The	CJ,	however,	dismissed	this	plea	because	the	GC	had	concluded	that	 there	
was	no	proof	of	benefits	for	merchants	(in	the	form	of	network	effects)	deriving	from	the	MIFs	
and	MasterCard	had	not	argued	that	the	GC	had	distorted	the	facts	concerning	this	point.43	

Observations	

So	what	guidance	can	we	draw	from	Groupement	des	cartes	bancaires	and	MasterCard	for	the	
application	of	competition	law	to	online	platforms?	Some	observations	are	as	follows:	

First,	 any	 competitive	 analysis	 should	 include	 all	 relevant	 factors	 on	 all	 markets	 involved.	 A	
simple	analysis	of	conduct	in	one	market	in	a	so-called	two-sided	system	is	clearly	insufficient.	
One	 has	 to	 consider	 interactions	 with	 the	 connected	 market	 (the	 two-sided	 nature	 of	 the	
system).	 A	 restriction	 on	 one	 side	 of	 the	 two-sided	 system	 may	 not	 be	 a	 restriction	 of	
competition	if	one	looks	at	the	interactions	of	the	system	as	a	whole.	So	a	first	key	question	to	
look	at	in	the	case	of	online	platforms	is	whether,	taking	into	account	the	entire	online	platform	
system	 as	 such,	 a	 restriction	 of	 competition	 is	 present	 in	 the	 first	 place	 (in	 that	 case	 the	
efficiency	debate	may	not	be	needed/opportune).	

Second,	if	a	restriction	is	present,	any	restrictions	of	competition	introduced	on	one	side	of	the	
system	–	even	if	that	restriction	is	genuinely	necessary	(for	instance	to	create	network	effects)	–	
cannot	 be	 offset	 by	 efficiencies	 on	 the	 other	 side	 of	 the	 system	 if	 those	 efficiencies	 are	 not	
present	 in	 the	 same	market	 in	 which	 the	 restriction	 occurred.	 The	 burden	 of	 proof	 of	 such	
efficiencies	lies	with	the	party	under	investigation	and	not	with	the	Commission.	In	MasterCard,	
MasterCard	failed	to	provide	evidence	that	benefits	of	the	MIFs	were	passed	on	to	merchants	
and	therefore	could	not	demonstrate	the	existence	of	efficiencies.		

This	 is	 relevant	 for	 online	 platforms,	 because	 online	 platforms	 often	 regulate	 supply	 and	
demand	 on	multiple	 sides	 of	 the	 system	 to	 reach	 an	 optimum	 result.	 The	 reason	 being	 that	
																																																													
41		 Ibid,	paras.	180-182.	
42		 Ibid,	para.	242.	
43		 Ibid,	para.	243.	
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regulating	 price	 structures	 can	 help	 the	 platform	 to	 generate	 network	 effects,	 regulating	
volume	on	the	platform	(e.g.	by	pricing	higher	at	one	side	and	reducing	prices	at	the	other	side	
of	the	system)	and	creating	value	for	itself	and	its	users.	Groupement	des	cartes	bancaires	and	
MasterCard	 teach	 us	 that	 platforms	 that	 regulate	 supply	 and	 demand	 by	 introducing	 pricing	
structures	should	arguably	at	 least	ensure	that	efficiencies	stemming	from	that	restriction	are	
present	 on	 the	 same	market	 and	 outweigh	 the	 possible	 negative	 impact	 to	 competition	 (i.e.	
meet	the	criteria	of	Article	101(3)	TFEU).			

A	word	of	 caution	 though	 about	 attaching	 too	much	 importance	 to	 these	 judgments.	 The	CJ	
emphasised	the	importance	in	taking	the	nature	of	the	services	concerned	into	account,	as	well	
as	 the	 real	 conditions	of	 the	 functioning	 and	 the	 structure	of	 the	markets,	 in	 relation	 to	 the	
economic	 or	 legal	 context	 in	 which	 the	 coordination	 occurs.	 Arguably,	 the	 operation	 of	 (a	
number	 of)	 online	 platforms	 may	 (strongly)	 diverge	 from	 the	 operation	 of	 the	 payment	
platforms	 at	 stake	 in	CB	 and	Mastercard.	 The	old	 lesson	 that	 “every	 case	 is	 fact-specific	 and	
should	be	argued	on	its	specific	merits”	also	applies	here.	

3.3.	 Facilitation	-	Eturas	

A	case	in	which	a	competition	authority	found	indications	of	collusion	between	members	of	an	
online	platform	is	Eturas.44	An	interesting	aspect	of	this	case	is	that	the	platform	itself	was	also	
found	liable	and	fined	for	facilitating	the	infringement	of	its	users.	The	facts	of	the	case	are	as	
follows:	Eturas	UAB,	the	owner	and	system	operator	of	the	platform	“E-TURAS”,	had	sent	two	
messages	to	members	(thirty	Lithuanian	travel	agents):	one	email	of	25	August	2009	requesting	
a	 vote	 on	 limiting	 the	 online	 discount	 rate	 on	 the	 platform	 from	 4%	 to	 1-3%,	 and	 a	 system	
message	 through	 the	 internal	 messaging	 system	 of	 the	 platform	 sent	 two	 days	 later.45	
Subsequently,	 a	 technical	 restriction	was	 implemented	 automatically	 reducing	 discounts	 to	 a	
maximum	of	3%.	The	file	of	the	competition	authority	contained	evidence	that	one	travel	agent	
had	 received	 the	 email	message.	 Furthermore,	 some	 travel	 agents	 admitted	 to	 having	 been	
aware	of	the	system	message	that	was	sent	a	bit	later,	whereas	others	denied	awareness.		

The	 Lithuanian	 competition	 authority	 established	 that	 the	 travel	 agents	 and	 Eturas	 had	
infringed	Article	101	TFEU	and	its	Lithuanian	national	equivalent.46		According	to	the	authority,	
the	 travel	 agents	 read,	 or	 should	 have	 read,	 the	 message	 and	 should	 have	 understood	 all	
consequences	 arising	 from	 the	 decision	 to	 restrict	 discount	 rates,	 thus	 establishing	 a	

																																																													
44		 CJ	21	January	2016,	Eturas,	case	C-74/14,	ECLI:EU:C:2016:42.	
45		 The	system	message	stated:	“Following	an	appraisal	of	the	statements,	proposals	and	wishes	expressed	by	the	travel	agencies	concerning	

the	application	of	a	discount	rate	for	online	travel	bookings,	we	will	enable	online	discounts	in	the	range	of	0%	to	3%.	This	“capping”	of	the	
discount	rate	will	help	to	preserve	the	amount	of	the	commission	and	to	normalise	the	conditions	of	competition.	For	travel	agencies	which	
offer	discounts	in	excess	of	3%,	these	will	automatically	be	reduced	to	3%	as	from	2:00	pm.	If	you	have	distributed	information	concerning	
the	discount	rates,	we	suggest	that	you	alter	that	information	accordingly”.	

46		 Article	5	of	the	Lietuvos	Respublikos	konkurencijos	įstatymas	(Law	on	Competition	of	the	Republic	of	Lithuania).	
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presumption	of	awareness.	The	Lithuanian	Supreme	Administrative	Court,	however,	had	doubts	
as	 to	 whether	 the	 presumption	 used	 by	 the	 authority	 was	 in	 line	 with	 the	 presumption	 of	
innocence	enshrined	in	Article	48	of	the	Charter	of	Fundamental	Rights	of	the	European	Union	
(Charter).47		

It	therefore	referred	the	case	to	the	CJ	with	the	question	of	whether	the	mere	sending	of	the	
message	of	27	August	2009	constitutes	sufficient	evidence	to	confirm	(or	raise	a	presumption)	
that	the	travel	agents	knew	or	ought	to	have	known	about	the	content	of	the	message	as	an	
element	of	a	concerted	practice.	

The	answers	of	the	CJ	provide	interesting	guidance.	Before	going	into	detail,	it	is	important	to	
keep	in	mind	that	it	is	established	case-law	that	a	concerted	practice	requires	the	presence	of	
two	elements:	(i)	a	concertation	by	the	participating	undertakings,	and	(ii)	subsequent	conduct	
on	the	market	which	is	in	a	relationship	of	cause	and	effect	with	the	concertation.48	In	respect	
of	the	second	element,	a	presumption	exists	of	a	causal	connection	between	concertation	and	
market	conduct	of	participating	companies.49	This	is	the	so-called	‘Anic	presumption’.	

What	did	the	CJ	rule	in	Eturas?	

The	presumption	of	awareness	

Generally,	 presumptions	 in	 competition	 cases	 are	 bad	 news	 for	 parties	 under	 investigation	
because	they	effectively	lower	the	burden	of	proof	for	the	authority	which	can	make	it	easier	to	
establish	 violations.	 Introduction	 of	 a	 presumption	 of	 awareness	 or	 knowledge	 of	 a	
communication	 (that	may	not	have	been	 read)	by	most	 companies	would	 therefore	 increase	
risks	 for	 (members	 of)	 online	 platforms.	
What	 does	 the	 presumption	 of	 awareness	 entail?	 In	 short	 that	 if	 an	 anti-competitive	
communication	is	distributed	amongst	users	of	a	platform,	the	users	are	presumed	to:	(i)	have	
knowledge	of	the	communication;	(ii)	have	subscribed	to	the	infringement	in	the	content	of	the	
communication	provided	that	they	did	not	publicly	distance	themselves	from	the	conduct;	and	
(iii)	have	used	that	knowledge	when	determining	market	behaviour	(i.e.	the	Anic	presumption).		

The	CJ	ruled,	however,	that	“in	contrast	to	the	Anic	presumption”,	the	question	of	whether	the	
mere	 dispatch	 of	 the	 first	 message	 may	 constitute	 sufficient	 evidence	 to	 establish	 that	 the	
travel	 agents	 were	 or	 ought	 to	 have	 been	 aware	 of	 its	 content,	 does	 not	 follow	 from	 the	

																																																													
47		 Charter	of	Fundamental	Rights	of	the	European	Union,	26	October	2012,	O.J.	2012	C	326/02.	
48		 CJ	 19	 March	 2015,	 Dole	 Food,	 case	 C‑286/13	 P,	 ECLI:EU:C:2015:184,	 para.	 126;	 CJ	 4	 June	 2009,	 T-Mobile	 Netherlands,	 case	 C-8/08,	

ECLI:EU:C:2009:343,	para.	51;	CJ	8	July	1999,	Hüls,	case	C-199/92	P,	ECLI:EU:C:1999:358,	para.	161.	
49				 See	CJ	8	July	1999,	Anic,	case	C-49/92	P,	ECLI:EU:C:1999:356,	paras.	118	and	121.	
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concept	of	a	‘concerted	practice’	nor	is	it	intrinsically	linked	to	that	concept.50	The	CJ	regarded	
it	rather	as	a	question	of	assessment	of	evidence	and	standard	of	proof,	which	is	governed	by	
national	law.51	However,	as	is	the	case	with	procedural	rules	on	the	basis	of	which	EU	law	has	
to	 be	 enforced,	 national	 law	 must	 not	 render	 the	 application	 of	 EU	 competition	 rules	
impossible	 or	 excessively	 difficult	 and,	 in	 particular,	 must	 not	 jeopardise	 their	 effective	
application.52	In	other	words,	the	EU	principle	of	effectiveness	should	be	observed.	

Consequently,	 the	 following	 standard	 of	 proof	 seems	 to	 apply:	 the	 existence	 of	 a	 concerted	
practice	or	an	agreement	must	be	inferred	from	a	number	of	objective	coincidences	and	indicia	
which,	 taken	 together,	 may,	 in	 the	 absence	 of	 another	 plausible	 explanation,	 constitute	
evidence	 of	 an	 infringement	 of	 the	 competition	 rules.53	 Furthermore,	 national	 rules	 cannot	
presume	awareness	of	 anti-competitive	 conduct	on	 the	basis	of	 a	mere	dispatch	of	 the	anti-
competitive	message	on	the	system,	as	this	would	fall	foul	of	Article	48	of	the	Charter.54	

So	what	is	the	assessment	of	evidence	and	the	standard	of	proof	that	should	apply?	The	short	
answer	 is:	 national	 rules.55	 National	 rules	 may	 not,	 however,	 rely	 on	 a	 presumption	 of	
awareness	on	 the	basis	 that	 the	mere	dispatching	of	 the	message	on	 the	platform	 in	 itself	 is	
sufficient	to	establish	an	infringement.	Such	a	presumption	is	only	permissible	if	the	dispatching	
of	 the	message	 is	 complemented	by	other	objective	and	consistent	 indicia	and	provided	 that	
there	is	an	opportunity	to	rebut	the	presumption.56	

Also	rules	concerning	the	rebuttal	of	a	presumption	of	awareness	are	governed	by	national	law	
interpreted	 in	 light	 of	 the	 EU	 principles.	 Hence,	 the	 CJ	 stated	 that	 a	 national	 court	 cannot	
require	 that	 the	 travel	 agencies	 take	 excessive	 or	 unrealistic	 steps	 in	 order	 to	 rebut	 a	
presumption.	It	should	for	example	be	sufficient	if	they	prove	not	to	have	received	the	message	
or	 that	 they	have	not	 looked	at	 the	section	of	 the	system	containing	 the	message	or	did	not	
look	at	it	until	some	time	had	passed	since	the	dispatch.57		

A	 question	which	 came	 up	 in	 the	 case	 is	 whether	 public	 distancing	 is	 a	way	 to	 get	 “off	 the	
hook”.	 It	 is	 established	 case-law	 that	 a	 party	 that	 participated	 in	 meetings	 where	 anti-
competitive	 conduct	 took	 place	 is	 presumed	 to	 have	 subscribed	 to	 the	 infringement	 and	
therefore	participated	in	it.	This	presumption	can	be	rebutted	by	proving	that	one	has	publicly	
distanced	oneself	from	the	anti-competitive	conduct	or	reported	the	conduct	to	the	authorities.			

																																																													
50		 Ibid,	para.	34.	
51		 Ibid,	para.	34.	
52		 Ibid,	para.	35.	
53		 Ibid,	para.	36.	
54		 Ibid,	para.	39.	
55		 See	recital	5	of	Regulation	1/2003,	O.J.	2003	L	1/1.	
56		 CJ	21	January	2016,	Eturas,	case	C-74/14,	ECLI:EU:C:2016:42.,	para.	40.	
57		 Ibid,	para.	41.	
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The	CJ	considered	this	issue	in	Eturas	and	ruled	that	“in	particular	circumstances”	such	as	those	
in	Eturas,	it	cannot	be	required	that	a	declaration	by	a	travel	agency	to	distance	itself	should	be	
made	to	all	competitors	that	received	the	anti-competitive	communication,	as	the	travel	agency	
was	not	in	a	position	to	know	who	the	addressees	of	the	communication	were.		It	is	sufficient,	
in	such	a	situation,	to	rebut	the	presumption	of	participation	in	the	anti-competitive	conduct	by	
sending	a	clear	and	express	objection	to	the	system	administrator.	Moreover,	in	Eturas,	the	CJ	
indicated	 that	 the	 travel	 agents	 could	 rebut	 a	 presumption	 by	 providing	 evidence	 of	 “a	
systematic	application”	of	a	discount	exceeding	the	3%	cap.58	

Observations		

Where	does	this	case	take	us	in	practice?		

First,	 the	CJ	 clearly	 seems	 to	 signal	 that	 every	 case	has	 to	be	 closely	 assessed	on	 its	 specific	
merits:	“inference	from	a	number	of	objective	coincidences	and	indicia	which,	taken	together,	
may,	in	the	absence	of	another	plausible	explanation,	constitute	evidence	of	an	infringement”	
should	clearly	be	interpreted	as	such	a	signal	in	our	view.	Moreover,	it	seems	to	be	clear	now	
that	the	mere	dispatching	of	a	message	is	not	sufficient	to	“trigger”	the	presumption	–	more	is	
needed	for	that.	

Second,	if	the	presumption	is	triggered	the	CJ	finds	that	travel	agencies	should	not	be	required	
to	 take	 excessive	 or	 unrealistic	 steps	 providing	 the	 required	 evidence	 for	 the	 rebuttal	 (for	
example	 by	 proving	 not	 to	 have	 received	 the	 message).	 This	 would	 appear	 to	 us	 to	 be	 a	
welcome	clarification	and	provide	some	comfort	to	online	platforms	about	potential	exposure.	
However,	 in	 practice,	 there	 may	 be	 challenges.	 How	 easy	 is	 it	 to	 provide	 evidence	 that	 a	
message	was	not	 received	or	 read,	 in	particular	 if	 the	online	platform	on	which	 the	message	
was	dispatched	is	owned	and	operated	by	a	third	party?	One	could	perhaps	think	of	system	log-
files	 or	 witness	 statements	 if	 allowed	 as	 proof	 under	 national	 law.	 However,	 rebutting	 the	
presumption	continues	to	resemble	something	of	a	probatio	diabolica.		

Third,	 the	 ruling	 that	 a	 clear	 objection	 to	 the	 system	 operator	 is	 sufficient	 to	 rebut	 the	
presumption,	 is	 again	 a	 welcome	 clarification	 and	 may	 in	 practice	 play	 a	 significant	 role	 in	
taking	 away	 concerns	 about	 antitrust	 exposure.	 We	 must	 admit	 though	 that	 in	 the	 digital	
environment	one	might	wonder	whether	a	form	of	‘public	distancing’	by	sending	an	objection	
to	 (only)	 the	 system	 administrator	 is	 an	 effective	 way	 to	 achieve	 its	 purpose.	 What	 is	
‘distancing’	 worth	 if	 the	 users	 of	 the	 platform	 are	 not	 aware	 of	 it?	 Generally,	 the	 rationale	
behind	the	declaration	to	publicly	distance	oneself	from	the	anti-competitive	conduct	is	that	it	

																																																													
58		 Ibid,	para.	49.	
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would	 disrupt	 the	 collusion.	 The	 idea	 is	 that	 a	 party	 that	 disagrees	 with	 the	 behaviour,	 but	
remains	 silent	 could	 make	 the	 other	 participants	 believe	 that	 all	 subscribed	 to	 what	 was	
discussed	 and	 that	 all	 would	 comply	 with	 it	 and	 therefore	 effectively	 encouraging	 the	
continuation	of	the	infringement	and	jeopardising	its	discovery.59		

Finally,	another	important	clarification	provided	by	the	court	may	be	that	the	application	of	a	
systematic	 different	 (higher)	 discount	 could	 rebut	 a	presumption	 in	 such	 circumstances	 as	 in	
this	 case.	 In	 practice,	 this	may	be	 an	 important	 action	 to	 carry	 out	 for	 any	party	 in	 order	 to	
reduce	risk	when	it	finds	itself	in	a	similar	situation	to	that	in	Eturas	(if	considered	commercially	
acceptable	of	course).	

3.4	 Third-party	facilitation	-	Treuhand		

Another	important	recent	case	that	provides	useful	insights	for	the	application	of	competition	
law	to	online	platforms	is	that	of	AC	Treuhand.60	The	CJ	addressed	the	question	of	whether	a	
third	party	that	facilitated	cartel	behaviour,	without	itself	being	active	on	the	market	where	the	
infringement	took	place,	could	nevertheless	be	held	liable.	It	concluded	that	Treuhand,	a	Swiss	
consultancy	 firm,	was	 liable	 because	 it	 had	 facilitated	 the	 behaviour	 -	 Treuhand	was	 said	 to	
have	played	an	“essential”	role	even	though	it	was	not	active	on	the	relevant	market.	

So	what	are	 the	criteria	 for	 third	party	 liability?	The	Commission	had	established	 in	 its	 cartel	
decision61	that	Treuhand	organised,	facilitated	and	managed	meetings	by	third	parties	in	which	
anti-competitive	 conduct	 took	 place.	 The	 conduct	 concerned	 two	 sectors:	 tin	 stabilisers	 and	
epoxidised	 soybean	 oil	 and	 esters	 and	 consisted	 in	 the	 allocation	 of	 markets	 through	 sales	
quota,	 allocation	 of	 customers	 and	 the	 exchange	 of	 commercially	 sensitive	 information.	
Treuhand	 was	 not	 active	 in	 either	 sector.	 Treuhand’s	 primary	 line	 of	 business	 was	 offering	
business	management	 and	 administration	 services	 to	 national	 and	 international	 associations	
and	 interest	 groups.	 Its	main	 activities	 included	 the	 collection,	 processing	 and	 assessment	of	
market	 data,	 presentation	 of	 market	 statistics	 and	 the	 audit	 of	 the	 reported	 figures	 at	 the	
premises	 of	 the	 participants.	 Nevertheless,	 Treuhand	was	 held	 liable	 for	 both	 infringements	
because	 it	 organised	 and	 attended	 meetings	 in	 which	 it	 actively	 participated,	 collected	 and	

																																																													
59		 CJ	 7	 January	 2004,	 Aalborg	 Portland,	 Joined	 Cases	 C-204/00	 P,	 C-205/00	 P,	 C-211/00	 P,	 C-213/00	 P,	 C-217/00	 P	 and	 C-219/00	 P,	

ECLI:EU:C:2004:6,	para.	84.	
60		 CJ	 22	 October	 2015,	 case	 C-194/14	 P,	 Treuhand	 II,	 ECLI:EU:C:2015:717.	 This	 was	 already	 a	 second	 case	 against	 Treuhand	 concerning	

facilitation	of	an	infringement	of	Article	101	TFEU.	The	previous	being	Commission	Decision	of	10	December	2003,	Case	COMP/E-2/37.857	
–	Organic	Peroxides,	 in	which	Treuhand	obtained	a	 (symbolic)	 fine	of	€	1000.	Also	 that	decision	was	appealed	 to	 the	EU	General	Court	
which	appeal	was	subsequently	dismissed,	see	GC	8	July	2008,	Treuhand	I,	case	T-99/04,	ECLI:EU:T:2008:256.	Treuhand	did	not	appeal	that	
judgment	to	the	CJ.	

61		 Commission	Decision	of	11	November	2009,	Case	COMP/38589	–	Heat	Stabilisers.	
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supplied	data	to	the	producers	on	sales,	acted	as	a	moderator	in	the	event	of	tensions	between	
the	infringers	and	encouraged	them	to	find	compromises.62		

Treuhand	 contested	 the	Commission’s	 findings	and	 lodged	an	appeal	with	 the	GC	which	was	
dismissed	 in	 its	entirety.63	Treuhand	subsequently	appealed	to	the	CJ.	 In	 its	appeal,	Treuhand	
argued	that	as	it	did	not	coordinate	its	own	commercial	behaviour	on	the	market,	its	actions	did	
not	satisfy	the	criteria	of	a	‘concerted	practice’.		

The	CJ	dismissed	this	plea	as	follows:	First	the	CJ	confirmed	that	in	respect	of	an	‘agreement	to	
restrict	 competition’,	 infringing	 parties	 express	 their	 intention	 to	 conduct	 themselves	 on	 the	
market	in	a	particular	manner	and	furthermore,	in	respect	of	a	‘concerted	practice’,	that	every	
operator	must	determine	 the	policy	 that	 it	 intends	 to	 adopt	on	 the	market	 independently	 in	
order	 not	 to	 be	 liable	 for	 concerted	 practices.64	 Second	 the	 CJ	 found	 that	 this	 does	 not	
presuppose	that	a	mutual	restriction	of	commercial	freedom	should	take	place	on	one	and	the	
same	 market	 on	 which	 all	 infringing	 parties	 are	 present.65	 It	 is	 sufficient	 if	 the	 commercial	
conduct	 of	 one	 of	 the	 parties	 is	 affected	 by	 the	 arrangements.66	 The	 conduct	 of	 Treuhand	
could,	according	to	the	CJ,	be	directly	linked	to	the	infringement	because	Treuhand’s	tasks	were	
to	 negotiate	 and	 monitor	 the	 implementation	 of	 the	 cartel	 conduct.67	 The	 CJ	 dismissed	
Treuhand’s	appeal.	

Observations	

This	case	is	further	evidence	that	third	parties	who	support	a	cartel	may	not	be	off	the	hook	(a	
concept	also	known	under	Dutch	competition	law).	What	is	the	relevance	for	online	platforms	
and	how	does	this	judgment	relate	to	Eturas?		

First,	 it	should	be	noted	that	 in	Eturas	 it	appears	to	have	been	the	platform	that	 induced	the	
anti-competitive	 behaviour	 –	 it	 sent	 the	 anti-competitive	 message.	 Eturas	 arguably	 as	 a	
platform	that	operates	at	a	different	market	 than	 the	 travel	agents	“facilitated”	 the	conduct,	
although	we	 find	 the	 lines	 between	 the	 conduct	 of	 Eturas	 and	 Truehand	 in	 both	 respective	
cases	rather	blurred.		

Second,	Truehand	 seems	 to	 confirm	 that	mutual	 restriction	of	 commercial	 freedom	does	not	
need	to	take	place	on	one	and	the	same	market	on	which	all	parties	are	present;	transposed	to	
the	online	world,	an	online	platform	may	arguably	not	be	able	 to	get	off	 the	hook	 simply	by	

																																																													
62		 CJ	22	October	2015,	Treuhand	II,	case	C-194/14	P,	ECLI:EU:C:2015:717,	para.	9.	
63		 GC	6	February	2014,	Treuhand	II,	case	T-27/10,	ECLI:EU:T:2014:59.	
64		 CJ	22	October	2015,	Treuhand	II,	case	C-194/14	P,	ECLI:EU:C:2015:717,	para.	32.	
65		 Ibid,	para.	33.	
66		 Ibid,	para.	35.	
67		 Ibid,	para.	38.	
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arguing	 it	 is	not	active	on	 the	same	market	as	 its	members.	So	a	 risk	may	exist	 for	an	online	
platform	to	be	held	liable	for	any	cartel	conduct	being	challenged	through	its	system.		

However,	third,	a	crucial	point	may	be	that	Truehand	clearly	played	some	form	of	active	role	in	
the	cartel	–	it	organised	meetings	and	acted	as	moderator.	The	question	remains	as	to	when	an	
online	 platform	 “crosses	 the	 boundary”.	 Would	 passive	 involvement	 in	 the	 form	 of	 merely	
providing	access	to	an	online	platform	which	is	subsequently	used	for	cartel	behaviour,	escape	
fines?	Having	awareness	of	the	infringing	behaviour	seems	to	be	important	but	how	significant	
the	 awareness	 has	 to	 be	 does	 not	 exactly	 become	 clear.	 The	 CJ	 referred	 to	 Treuhand’s	 “full	
knowledge	 of	 the	 relevant	 facts”	 and	 this	 finding	 feeds	 in	 to	 the	 CJ’s	 reasoning	 regarding	
Treuhand’s	 liability.68	 This	 is	 in	 line	 with	 in	 the	 SIA	 case	 (which	 did	 not	 concern	 third-party	
liability	but	may	be	relevant	 in	this	respect),	where	the	CJ	specified	that	a	concerted	practice	
may	be	attributed	to	a	party	if	that	party	was	aware	of	the	conduct	and	intended	to	contribute	
to	 the	 concerted	practice	with	 its	 own	 conduct	or	 if	 that	 party	 could	 reasonably	 foresee	 the	
illicit	conduct	and	accepted	the	risk	it	entailed.		

In	 summary,	 each	 case	 will	 have	 to	 be	 analysed	 on	 its	 specific	 merits.	 On	 one	 end	 of	 the	
spectrum,	an	online	platform	(consciously)	 set	up	to	actively	organise	and	monitor	 illicit	anti-
competitive	conduct	would	appear	to	fulfil	the	requirements	of	facilitation,	and	would	be	liable	
for	fines	(query	whether	then	Eturas	is	the	more	relevant	judgment	though?).	On	the	other	end	
of	the	spectrum,	one	might	wonder	whether	huge	online	platforms	with	millions	of	users	(and	
not	specifically	set	up	for	illicit	conduct)	could	be	held	liable	if,	for	instance,	one	member	of	that	
platform	 sends	 a	message	 to	 another	member	 fixing	 prices.	 It	 appears	 to	 us	 that	 Truehand	
confirms	that	such	totally	passive	cartel-enabling	conduct	would	not	be	liable	for	fines	-	if	that	
was	the	case	a	postal	company	could	be	held	liable	if	two	companies	sent	each	other	a	letter	
fixing	prices	which	 is	not	what	competition	enforcers	would	normally	believe	they	can	do.	So	
again,	every	case	will	have	to	be	assessed	on	its	merits.		

It	may	be	recommended,	especially	for	specific	high-risk	online	platforms	(we	could	e.g.	think	of	
an	online	platform	set	up	in	the	context	of	an	industry	trade	association),	to	possibly	consider	
some	 form	 of	 monitoring	 programme	 (which	 would	 have	 to	 comply	 with	 privacy	 and	 other	
laws).	If	cartel	behaviour	is	detected,	appropriate	action	could	then	immediately	be	taken.		

In	 this	 respect,	online	platforms	could	consider	 implementing	procedures,	 similar	 to	so-called	
‘notice-and-take-down’	 regimes	 that	 are	 applied	 in	 the	 context	 of	 digital	 hosting	 and	
infringement	 of	 copyright.	 For	 hosting	 services,	 the	 Electronic	 Commerce	 Directive	 provides	
that	 hosting	 providers	 are	 not	 liable	 for	 ‘illegal	 activity’	 by	 third	 parties	 on	 their	 systems	

																																																													
68		 Ibid,	paras.	26,	38	and	39.	
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provided	that	they	are	unaware	of	the	activity	and	when	becoming	aware	of	such	illegal	activity	
act	“expeditiously”	to	remove	or	disable	access	to	the	infringing	information	on	their	system.69	
Again,	we	believe	every	case	will	have	to	be	assessed	on		its	merits.	

Section	4:	Recent	developments	in	the	application	of	Article	102	TFEU	to	online	platforms	

This	 article	 would	 not	 be	 complete	 without	 reference	 to	 developments	 in	 some	 dominance	
cases	 currently	 pending	 in	 Brussels.	 In	 particular,	 although	 there	 are	 no	 final	 Commission	
decisions	 yet,	 the	 recent	 press	 releases	 on	 the	 adoption	 of	 Statements	 of	 Objections	 in	 the	
cases	 Google	 Search70	 and	 Google	 Android71	 provides	 some	 insight	 into	 the	 Commission’s	
current	proposed	line	of	argumentation	regarding	the	application	of	Article	102	TFEU	to	what	it	
appears	 to	 perceive	 as	 dominant	 general	 search	 engines.	 A	 vast	 amount	 of	 academic	
commentary	 already	 exists	 on	 these	 cases,	 with	 important	 thoughts	 on	 the	 application	 of	
Article	102	TFEU	to	online	platforms.	In	this	article,	we	limit	ourselves	to	a	general	description	
of	the	cases	and	we	provide	a	number	of	observations,	taking	 into	account	articles	of	various	
other	authors.	

Google	Search	

In	March	2013,	the	Commission	informed	Google	of	its	view	that	the	company	was	abusing	an	
alleged	 dominant	 position	 in	 the	 internet	 search	 market.	 So	 far,	 Google	 has	 offered	
commitments	to	the	Commission,	but	no	final	agreement	has	been	reached.	In	its	press	release,	
the	 Commission’s	 preliminary	 conclusion	 is	 that	 Google	 “treats	 and	 has	 treated	 more	
favourably,	 in	 its	 general	 search	 results	 pages,	 its	 own	 comparison	 shopping	 service	 ‘Google	
Shopping’	 and	 its	 predecessor	 service	 ‘Google	 Product	 Search’	 compared	 to	 rival	 comparison	
shopping	 services”.72	 The	 Commission	 takes	 the	 view	 that	 Google	 should	 treat	 its	 own	
comparison	 shopping	 service	 and	 those	 of	 rivals	 the	 same	 way.	 The	 Commission	 further	
concludes	that	Google	“positions	and	predominantly	displays	its	comparison	shopping	services	
in	 its	general	search	results	page,	 irrespective	of	 its	merits”,	and	does	not	apply	 its	system	of	
penalties	 (which	 penalises	websites	 by	 putting	 them	 in	 a	 lower	 rank)	 to	 its	 own	 comparison	
shopping	 service.73	 According	 to	 the	 Commission,	 this	 results	 in	 a	 negative	 impact	 on	
consumers	and	innovation	because	competitors	have	a	lower	incentive	to	innovate	as	they	will	

																																																													
69		 Directive	2000/31/EC	of	the	European	Parliament	and	of	the	Council	of	8	June	2000	on	certain	legal	aspects	of	information	society	services,	

in	particular	electronic	commerce,	in	the	Internal	Market	(Directive	on	electronic	commerce),	O.J.	2000	L	178/1,	Article	14.	
70		 Commission	 press	 release,	 15	 April	 2015,	 accessible	 at:	 http://europa.eu/rapid/press-release_MEMO-15-4781_en.htm;	 and	 Commission	

press	release,	14	July	2016,	accessible	at:	http://europa.eu/rapid/press-release_IP-16-2532_en.htm.	
71		 Commission	press	release,	20	April	2016,	accessible	at:	http://europa.eu/rapid/press-release_MEMO-16-1484_en.htm.		
72		 Commission	press	release	of	15	April	2015.	
73		 Ibid.	
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not	benefit	from	the	same	prominence	as	Google’s	products.	74	Furthermore,	consumers	might	
not	necessarily	see	the	most	relevant	results	to	their	searches.75		

Market	definition	

In	 its	 press	 release,	 the	 Commission	 concludes	 that	 “Google	 has	 a	 dominant	 position	 in	
providing	 general	 online	 search	 services”,76	 indicating	 that	 it	 applies	 a	market	 definition	 that	
focuses	 on	 general	 search	 services	 and	 leaves	 out	 specialised	 search	 services.	 According	 to	
some	 critics,	 the	 Commission’s	 approach	 ignores	 the	 fact	 that	 Google	 Search	 offers	 a	
combination	of	both	types	of	services	and,	depending	on	their	query,	consumers	might	indeed	
consider	specialised	search	services	 (e.g.	 Idealo	 for	 shopping	queries	or	TripAdvisor	 for	 travel	
questions)	as	substitutes.77	Further,	such	commentators	argue	that	by	excluding	platforms	like	
Amazon	 or	 eBay	 from	 the	 definition	 of	 “general	 search	 markets”,	 the	 Commission	 fails	 to	
include	 all	 suppliers	 who	 can	 meet	 demand	 of	 consumers	 that	 use	 search	 engines	 to	 find	
products.	Consumers	searching	for	books,	for	instance,	might	turn	to	Bol.com,	Amazon,	eBay	or	
Google,	arguably	suggesting	 that	 these	services	do	operate	 in	 the	same	market.	According	 to	
these	 critics	 the	 Commission’s	 approach	 to	 market	 definition	 thus	 creates	 a	 misleading	
impression	of	the	actual	market	conditions.	78		

Dominance	

The	company	is	considered	by	the	Commission	to	hold	a	dominant	position	in	general	internet	
search	services	with	above	90%	market	share	in	most	EEA	countries.79	Whilst	it	is	not	yet	clear	
from	the	information	that	is	publicly	available	whether	the	Commission	is	solely	relying	on	this	
argument	 in	 establishing	 dominance,	 this	 aspect	 is	 already	 debated	 in	 academic	 literature.	
Google’s	high	market	share	together	with	the	number	of	years	the	company	has	maintained	its	
shares	 has	 led	 critics	 to	 conclude	 that	 there	 would	 be	 no	 doubt	 of	 a	 perceived	 dominant	
position	within	the	general	search	engines	market.80		

However,	according	to	others,	even	though	high	market	shares	are	usually	a	useful	indicator	of	
dominance,	it	 is	questionable,	according	to	some,	whether	this	applies	equally	for	innovation-
driven	 markets	 in	 which	 online	 platforms	 operate.	 In	 such	 markets	 innovation	 is	 often	 the	
distinguishing	 competitive	 factor,	 rather	 than	 price.	 Indeed,	 the	 German	 Monopolies	
Commission	(Monopolkommission)	in	its	Special	Report	on	competition	policy	in	digital	markets	
																																																													
74		 Ibid.	
75		 Ibid.	
76		 Commission	press	release	of	14	July	2016.	
77		 See,	for	instance,	Torsten	Körber,	The	Commission’s	‘Next	Big	Thing’?,	Neue	Zeitschrift	für	Kartellrecht	(NZKart)	2015,	415-423.	
78		 Ibid.		
79		 See	Commission	press	release	of	15	April	2015.		
80		 See,	 for	 instance,	 Lisa	Mays,	 The	 Consequences	 of	 Search	 Bias:	 How	 Application	 of	 the	 Essential	 Facilities	 Doctrine	 Remedies	 Google’s	

Unrestricted	Monopoly	on	Search	in	the	United	States	and	Europe,	The	George	Washington	Law	Review	Vol.83:721,	12	May	2015,	p.	748.		
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states	that:	“…it	would	be	premature	to	associate	[a]	high	user	share	with	corresponding	market	
power;	 it	 is	 necessary	 to	 take	 all	 sides	 of	 the	 platform	 and	 their	 interdependencies	 into	
account”.81	Arguably,	high	usage	market	shares	are	only	of	limited	significance	in	the	dynamic	
environment	of	the	digital	economy,	as	they	may	only	mean	that	the	company	innovates	at	a	
faster	pace	 than	 its	 rivals.	Some	have	argued	 therefore	 that	dominance	can	only	be	 found	 in	
such	markets	 if	 the	company	 in	question	could	afford	not	to	 innovate	and	still	keep	 its	usage	
shares.82		

Microsoft	

It	is	also	in	this	context	that	the	Google	cases	are	sometimes	compared	to	the	Microsoft	cases	-	
both	cases	involve	large	multinational	tech	companies	which	the	Commission	accused/accuses	
of	breaching	Article	102	TFEU.	In	the	case	of	Microsoft,	the	platform	was	Microsoft’s	Windows	
operating	system,	whereas	in	the	case	of	Google	the	platform	is	the	Google	search	engine.	The	
query	has	come	up	in	the	debate	whether	such	a	comparison	is	appropriate.	

First,	 as	 pointed	 out	 by	 some	 advocates	 for	Microsoft,	 the	 network	 effect	was	 derived	 from	
applications	programmed	 to	 run	on	Windows,	which	allowed	Microsoft	 to	 charge	users.83	By	
contrast,	Google	provides	a	free	service	to	users	and	charges	advertisers.		

Second,	according	to	some,84	the	users	of	Windows	were	often	“locked	in”	as	they	had	invested	
in	 the	 Windows	 licence	 and	 Windows-specific	 software	 and	 hardware	 and	 therefore	 were	
prevented	from	migrating	to	other	operating	systems	due	to	high	switching	costs.	In	the	case	of	
Google,	switching	costs	are	arguably	negligible	as	Google	is	one	search	engine	among	many	and	
users	can	search	for	alternative	sources	of	information	on	the	internet	or	type	in	a	new	set	of	
instructions	on	a	browser.	However,	others	point	out	that	the	extent	to	which	consumers	use	
alternative	engines	is,	 in	fact,	 limited.85	The	competitive	pressure	on	Google	is	thus	said	to	be	
either	ineffective	or	non-existent.	

Finally,	the	Commission	in	the	Microsoft	case	emphasised	that	there	were	important	network	
effects,	because	many	applications	(e.g.	Media	Player	or	Internet	Explorer)	were	only	available	
for	Windows,	and	not	for	other	operating	systems.	Also,	Microsoft,	at	that	time,	did	not	permit	
the	pre-installation	of	 competing	browsers,	 thereby	actively	placing	 competing	browsers	at	a	

																																																													
81		 German	Monopolies	Commission,	Special	Report	68	(2015):	Competition	policy:	the	challenge	of	digital	markets,	para	S27.	
82		 See,	for	instance,	Torsten	Körber,	The	Commission’s	‘Next	Big	Thing’?,	Neue	Zeitschrift	für	Kartellrecht	(NZKart)	2015,	415-423.		
83		 Torsten	Körber,	The	Commission’s	‘Next	Big	Thing’?,	Neue	Zeitschrift	für	Kartellrecht	(NZKart)	(2015),	415-423,	p.	7.		
84		 See,	for	instance,	John	Temple	Lang,	Comparing	Microsoft	and	Google:	The	Concept	of	Exclusionary	Abuse	(2016)	39(1)	World	Competition,	

Issue	1,	pp.	5-28	or	Torsten	Körber,	The	Commission’s	‘Next	Big	Thing’?,	Neue	Zeitschrift	für	Kartellrecht	(NZKart),	2015,	415-423.	
85		 See,	for	instance,	Anca	Chirita,	Google’s	Anti-Competitive	and	Unfair	Practices	in	Digital	Leisure	Markets,	11(1)The	Competition	Law	Review	

,	July	2015,	pp	109-131.		
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competitive	disadvantage	according	to	the	Commission.86	In	favour	of	Google,	some	argue	that	
direct	network	effects	do	not	exist	because	search	services	do	not	get	more	attractive	for	users	
with	an	increasing	number	of	other	users,	but	because	of	other	factors	such	as	search	results.	
Hence,	 some	 authors	 argue,	 if	 Google	 has	 more	 or	 more	 accurate	 information	 than	 its	
competitors,	 this	 is	not	a	network	effect,	because	the	number	of	users	or	searchers	does	not	
affect	 it	 at	 any	 time.87	 And	 since	 users	 do	 not	 communicate	with	 one	 another,	 they	 lose	 no	
network	benefits	when	 they	 switch	 to	other	 search	engines.	The	 flip	 side	 to	 this	argument	 is	
that	 (potential)	 competitors	 face	 significant	 barriers	 to	 entry	 due	 to	 the	 high	 fixed	 costs	 of	
having	 to	 compete	with	Google’s	 data	 infrastructure	 and	having	 to	 develop	 similar	 or	 better	
search	and	ranking	algorithms.88	

Abuse	

Article	 102	 TFEU	 only	 comes	 into	 play	 if	 a	 dominant	 undertaking	 uses	 its	 power	 to	 impair	
effective	competition	by	foreclosing	its	competitors	in	an	anti-competitive	way	to	the	harm	of	
consumers.89	According	to	the	Commission’s	press	release,	one	supposed	abuse	is	that	Google	
provides	information	directly	about	the	merchants’	products	and	services	but	omits	to	provide	
information	about	other	specialised	search	engines	in	its	results	-	Google	would	be	“favouring”	
its	own	products	over	those	of	its	competitors.	However,	some	authors	point	out90	that	failing	
to	 advertise	 competitors’	 products	 does	 not	 create	 an	 obstacle	 for	 competing	 companies.	
Google	could	merely	not	help	its	rivals,	which	is	different	from	“limiting”	markets,	production	or	
technical	development	within	the	meaning	of	Article	102(b)	TFEU.	In	this	line	of	reasoning,	the	
idea	is	that	European	competition	law	rules	do	not	require	dominant	undertakings	to	help	their	
competitors	 by	 granting	 them	 access	 to	 their	 resources,	 unless	 certain	 exceptional	
circumstances	apply,	such	as	the	service	in	question	being	an	essential	facility.		

A	 number	 of	 academics	 point	 out91	 that	 Google	 cannot	 be	 regarded	 as	 an	 essential	 facility	
(access	 to	 its	 facilities	 is	 not	 necessary	 for	 access	 to	 the	 downstream	market	 as	 per	 Article	
102b).	 If	 that	 is	 correct,	 its	 refusal	 to	 advertise	 its	 competitors’	 services	 can	 likely	 not	 be	
considered	an	illegal	refusal	to	provide	access	to	the	Google	platform.	Some	critics	have	argued	
that,	 in	 order	 to	 establish	 abuse,	what	matters	 is	 that	 traders	 bid	 online	 for	 their	 ads	 to	 be	

																																																													
86		 See	Commission	Decision	of	16	December	2009,	Case	COMP/C/3/39.530	-	Microsoft	(Internet	Explorer),	paras	54	et	seq.		
87		 See,	for	instance,	John	Temple	Lang,	Comparing	Microsoft	and	Google:	The	Concept	of	Exclusionary	Abuse,	39(1)	World	Competition,	2016,	

p.	8.		
88		 Anca	Chirita,	Google’s	Anti-Competitive	and	Unfair	Practices	in	Digital	Leisure	Markets,	11(1)	The	Competition	Law	Review,	July	2015,	pp	

109-131,	p.	116.		
89		 European	Commission,	Communication	from	the	Commission	—	Guidance	on	the	Commission's	enforcement	priorities	in	applying	Article	

82	 of	 the	 EC	 Treaty	 to	 abusive	 exclusionary	 conduct	 by	 dominant	 undertakings,	 2009/C	 45/02,	 http://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:52009XC0224(01)&from=EN	,	para.	19.		

90		 See,	for	 instance,	John	Temple	Lang,	Comparing	Microsoft	and	Google:	The	Concept	of	Exclusionary	Abuse	(2016)	39	World	Competition,	
Issue	1,	pp.	5-28	or	Torsten	Körber,	The	Commission’s	‘Next	Big	Thing’?,	Neue	Zeitschrift	für	Kartellrecht	(NZKart)	2015,	415-423.	

91		 See,	for	 instance,	John	Temple	Lang,	Comparing	Microsoft	and	Google:	The	Concept	of	Exclusionary	Abuse	(2016)	39	World	Competition,	
Issue	1,	pp.	5-28.	
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placed	on	Google’s	“priority”	listing,	which	inevitably	affects	the	quality	of	the	generated	search	
results	 offered	 freely	 by	 Google	 to	 its	 users.	 Thus,	 commercial	 advertising	 in	 one	 market	
interferes	with	free	competition	in	the	other	market	as	it	has	the	potential	to	distort	and	limit	
the	natural	 listing	of	 search	 results	 through	 the	 insertion	of	paid	ads,	which	 in	 turn	 could	be	
considered	harmful	to	consumers	who	are	looking	to	find	the	most	relevant	search	results.92		

Google	Android	

The	search	case	is	not	the	only	headache	for	Google.	In	its	latest	Statement	of	Objections	in	the	
Google	Android93	case,	from	April	2016,	the	Commission	claims	(according	to	its	press	release)	
that	 Google	 “abused	 its	 dominant	 position	 by	 imposing	 restrictions	 on	 Android	 device	
manufacturers	 and	 mobile	 network	 operators”.	 94	 The	 Commission	 raises	 the	 following	 four	
allegations	against	Google:	

First	the	Commission	criticises	the	fact	that	Google	makes	installation	of	Android	conditional	on	
the	installation	of	its	application	suite.	As	a	result,	rivals	may	find	it	hard	to	win	over	consumers,	
because	many	of	Google’s	applications	are	popular	and	consumers	may	not	use	an	operating	
system	 that	 does	 not	 support	 Google	 applications.	 Second,	 Google	 is	 accused	 of	 taking	
advantage	of	the	popularity	of	some	of	its	applications	to	bundle	its	less	popular	products	when	
supplying	requested	applications	to	original	equipment	manufacturers	(OEMs).	Thus,	according	
to	 the	Commission,	consumers	may	be	using	some	of	Google’s	applications	not	because	they	
are	 superior,	 but	because	 they	are	easier	 to	 access,	 thereby	making	 it	 harder	 for	 competitor	
application	 providers	 to	 attract	 consumers.	 Lastly,	 according	 to	 the	 Commission,	 Google	
demands	licensees	to	only	use	the	version	of	Android	supported	by	Google,	and	prohibits	the	
development	 of	 non-supported	 (amended)	 versions	 of	 Android.	 The	 Commission	 claims	 that	
because	 many	 OEMs	 sign	 Google’s	 so-called	 Mobile	 Application	 Distribution	 Agreements	
(MADA)	 and	 Anti-Fragmentation	 Agreement	 in	 order	 to	 utilise	 Google’s	 applications,	 the	
development	of	competing	Android-based	operating	systems	is	hindered.		

Market	definition		

The	 Commission	 has	 previously	 rejected	 the	 notion	 that	 there	 are	 separate	 markets	 for	
licensable	 mobile	 operating	 systems	 (like	 Android)	 and	 non-licensable	 mobile	 operating	
systems	 (like	 Apple’s	 iOS).95	 Instead,	 the	 Commission	 considered	 a	 market	 that	 includes	 all	

																																																													
92		 See,	for	instance,	Anca	Chirita,	Google’s	Anti-Competitive	and	Unfair	Practices	in	Digital	Leisure	Markets,	The	Competition	Law	Review	(Vol	

11,	Issue	1),	July	2015,	pp	109-131.	
93		

Android	is	Google’s	mobile	operating	system	which	is	used	in	devices	such	as	smartphones	or	tablets.		
94		 European	 Commission,	 Factsheet	 on	 Statement	 of	 Objections	 –	 Google	 Android,	 http://europa.eu/rapid/press-release_MEMO-16-

1484_en.htm	(Accessed	on	14/07/2016).	
95	 (Then)	 Competition	 Commissioner	 Almunia	 to	 the	 European	 Parliament	 on	 10	 February	 2014,	 accessible	 at:	

http://www.europarl.europa.eu/sides/getAllAnswers.de?reference=E-213-013770&language=EN.		



BRU8157393 
 

October	2016	

25		

mobile	 operating	 systems.	 This	 broad	 approach	 to	 product	 market	 definition	 has	 been	
welcomed	by	some	authors.96	With	 regard	 to	 the	 tying	allegations,	authors	have	pointed	out	
that	 defining	 the	 markets	 for	 different	 tying	 products	 e.g.	 individual	 applications,	 suites	 of	
applications	etc.	and	for	the	tied	products	e.g.	other	applications	and	related	services	that	are	
allegedly	forced	onto	OEMs	and	users,	will	be	a	very	complex	task.	As	the	boundaries	between	
applications	 and	 services	 are	 blurry	 (e.g.	 most	 mobile	 services	 like	 internet	 search	 or	 map	
navigation	 do	 not	 require	 a	 specific	 application)	 it	 is	 difficult	 to	 say	 what	 constitutes	 the	
relevant	market	in	their	view.	97	

Dominance	

Again,	it	is	not	clear	yet	from	the	information	that	is	publicly	available	how	the	Commission	is	
going	to	structure	its	assessment	of	dominance.	However,	considerations	similar	to	the	Google	
Search	 case	apply	here.	Various	commentators98	point	out	 that	Android’s	high	market	 shares	
(based	on	sales)	may	not	be	as	conclusive	as	 in	other	 ‘traditional’	dominance	cases,	primarily	
for	 the	 following	 reasons.	 First,	 relying	on	 sales	 figures	would	not	 take	 into	 account	 the	 fact	
that	Google	does	not	produce	Android	devices.	Android	devices	are	manufactured	and	sold	by	
independent	 OEMs	 like	 Samsung	 or	 LG.	 These	 OEMs	 arguably	 control	 the	 devices’	 prices,	
according	to	some,	which	means	that	sales	market	shares	should	be	attributed	to	them,	not	to	
Google.	Second,	it	is	a	well-known	argument	that	as	markets	in	the	digital	economy	are	highly	
dynamic,	market	shares	are	seldom	stable	and	hence	only	offer	short-term	impressions	of	the	
market.	 As	 the	Commission	noted	 in	 its	Microsoft/Skype	decision:	 “As	a	 result,	 software	 and	
platforms	 are	 constantly	 being	 redeveloped.	 Innovators	 generally	 enjoy	 a	 short	 lead	 in	 the	
market”.99	 Therefore,	 according	 to	 some,	 high	 market	 shares	 do	 not	 necessarily	 lead	 to	 a	
dominant	position.	

As	with	Google	Search,	and	for	the	same	reasons,	Google	Android	is	frequently	compared	to	the	
Microsoft	 cases.	 In	 this	 regard,	 it	 is	 sometimes	 argued	 that	 the	 competitive	 structure	 of	 the	
markets	for	mobile	operating	systems	and	client	PC	operating	systems	differ	considerably.	It	is	
argued	that	the	mobile	operating	systems	market	is	highly	dynamic.	For	instance,	it	is	common	
for	smartphone	users	to	get	a	new	device	every	year	or	every	other	year.	By	contrast,	PCs	and	
client	PC	operating	systems	are	used	for	a	much	longer	period.		

																																																													
96		 See,	 for	 instance,	Torsten	Körber,	Let’s	Talk	About	Android-Observations	on	Competition	 in	 the	Field	of	Mobile	Operating	Systems,	Neue	

Zeitschrift	für	Kartellrecht	(NZKart),	2014,	378-386.	
97		 Ibid.		
98		 See,	 for	 instance,	Torsten	Körber,	Let’s	Talk	About	Android-Observations	on	Competition	 in	 the	Field	of	Mobile	Operating	Systems,	Neue	

Zeitschrift	 für	 Kartellrecht	 (NZKart),	 2014,	 378-386	 or	 Konstantinos	 Stylianou,	 Help	 Without	 Borders:	 How	 the	 Google	 Android	 Case	
Threatens	 to	 Derail	 the	 Limited	 Scope	 of	 the	 Obligation	 to	 Assist	 Competitors,	 available	 at	
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2766062.		

99		 Commission	Decision	of	7	October	2011,	case	COMP/M.6281	–	Microsoft/Skype,	para.	83.	
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It	 is	 also	 argued	 that	 the	 creation	 of	 new	 mobile	 operation	 systems	 is	 far	 less	 costly	 than	
creating	 a	 new	 client	 PC	 operating	 system	 and	 building	 the	 average	 application	 is	 far	 less	
complicated	 and	 costly	 than	 creating	 a	 PC	 programme.100	 Mobile	 application	 developers,	 in	
contrast	to	PC	programme	developers,	would	be	able	to	develop	applications	for	multi	mobile	
operating	 systems	 (so-called	 “multi-homing”).	 Multi-homing	 cuts	 costs	 for	 application	
development	 and	 reduces	 users’	 switching	 costs.	 Users	 can	 “multi-home”	 too	 (i.e.	 use	more	
than	 one	 application	 for	 similar	 functions	 or	 services)	 as	 there	 are	 no	 technical	 or	 economic	
constraints	that	prevent	them	from	downloading	several	apps	for	the	same	function.		

Some	also	argue	 that	 switching	 costs	 for	users	of	mobile	applications	are	also	negligible	 (the	
vast	majority	of	apps	are	free	of	charge	and	only	very	few	cost	more	than	5	Euros)	compared	to	
the	 cost	 of	 the	 new	 device	 or	 the	Windows	 PC	 ecosystem,	 whereas	 Windows	 programmes	
often	 cost	 hundreds	 of	 Euros.101	 Arguably,	 according	 to	 some,	 the	 Google	 Android	 and	
Microsoft	cases	also	differ	in	that	Google’s	rules	may	be	considered	in	a	different	light	to	prior	
Microsoft	requirements.	For	instance,	Microsoft	is	said	to	require	that	computer	manufacturers	
distribute	Windows	 intact,	 without	 removing	 components	 that	 Microsoft	 defined	 as	 part	 of	
Windows.	 Google’s	 rules	 would	 include	 the	 requirement	 that	 Google	 apps	 be	 default	 and	
present	in	prominent	locations.102		

It	will	be	 interesting	to	see	to	what	extent	the	Commission	will	differentiate	between	Google	
and	Microsoft	and	how	it	will	assess	and	weigh	the	above	discussed	factors	and	 intricacies	of	
the	market	in	question.		

Abuse		

A	 large	amount	of	commentary	exists	around	the	question	of	whether	Google	has	abused	 its	
position	 for	 the	 purposes	 of	 Article	 102	 TFEU.	 A	 few	 general	 points	 to	 consider	 are	 the	
following:	

Android	is	freely	available	for	 licence.	Only	 if	OEMs	sign	the	MADA	do	they	undertake	to	pre-
install	 the	 full	 suite	of	Google	applications	–	 the	claim	 that	Google	 is	 tying	 its	applications	 to	
Android	 (which	 would	mean	 that	 Android	 is	 only	 available	 with	 Google	 Apps)	 has	 therefore	
been	criticised	by	some	authors	as	factually	 incorrect.103	Against	this	may	speak,	according	to	
some,	 that	 although	 Android	 is	 open-source,	 manufacturers	 need	 Google’s	 certification	 and	

																																																													
100		 See,	 for	 instance:	 http://waracle.net/how-much-does-it-cost-to-develop-a-mobile-app-for-google-android/	 or	

http://www.bluecloudsolutions.com/blog/cost-develop-app/.	
101		 Benjamin	Edelman,	Does	Google	Leverage	market	Power	Through	Tying	and	Bundling?,	 Journal	of	Competition	Law	&	economics,	11(2),	

June	2015,	pp.	365-400.	
102		 Ibid.		
103		 See,	for	instance,	Konstantinos	Stylianou,	Help	Without	Borders:	How	the	Google	Android	Case	Threatens	to	Derail	the	Limited	Scope	of	the	

Obligation	to	Assist	Competitors,	available	at	http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2766062.		



BRU8157393 
 

October	2016	

27		

approval	 to	 ship	 a	 device.	 Certification	 is	 required	 for	 a	 device	 to	 access	 Google	 Play	where	
users	obtain	apps	and	Google	can	withhold	the	Android	logo/trademark.	Google	is	said	to	have	
used	manufacturers’	reliance	on	certification	to	require	manufacturers	to	favour	its	services,	for	
instance,	by	delaying	certification	where	devices	feature	competitor	search	services.104	Further,	
whilst	MADA	restrictions	leave	open	the	possibility	of	Android	devices	with	no	Google	apps	at	
all,	such	devices	appear	not	to	be	commercially	viable	in	major	markets.	Without	the	Play	app	
store,	for	instance,	users	would	struggle	to	get	apps	from	Google	or	others.105	

Google	is	also	accused	of	bundling	its	applications	together	(horizontal	bundling	among	Google	
Apps).	The	 idea	 is	 that	rival	manufacturers	want	both	Android	and	an	unbundled	selection	of	
Google	Apps.	A	number	of	academics106	argue	 that	 if	a	horizontal	bundle	was	broken	up	 this	
could	 weaken	 Google’s	 ability	 to	 compete	 on	 the	 merits,	 as	 it	 would	 imply	 that	 Google	 is	
obliged	 to	 help	 a	 competitor	 not	 simply	 by	 providing	 the	 platform	 (Android),	 but	 also	 by	
providing	 its	selling	point	 (i.e.	 in	an	unbundled	fashion).	On	the	other	hand,	 it	 is	claimed	that	
tying	apps	together	helps	Google	whenever	a	device	manufacturer	sees	no	substitute	even	to	
one	 of	 Google’s	 apps.	 In	 those	 sectors,	 where	 Google’s	 apps	 have	 no	 commercially	 viable	
competitors	(e.g.	device	manufacturers	may	not	perceive	there	to	be	a	substitute	for	YouTube	
and	thus	find	a	preloaded	YouTube	app	to	be	compulsory)	Google	would	then	be	able	to	use	
these	apps	as	a	basis	for	tying,	the	argument	goes,	since	pre-installation	of	any	Google	apps	is	
conditioned	 on	 pre-installation	 of	 all	 apps	 Google	 specifies.	 Thus,	 it	 is	 argued	 that	 the	
restrictions	imposed	by	Google	prohibit	alternative	vendors	from	outcompeting	Google’s	apps	
on	the	merits	and	prevent	competitors	from	paying	device	manufacturers	for	distribution.107	By	
requiring	 that	mobile	 device	manufacturers	make	Google	 search	 and	other	 apps	 the	default,	
without	 payment,	 the	 argument	 is	 that	 Google	 is	 said	 to	 prevent	 bidding	 which	 would	
otherwise	 lead	to	additional	revenues	for	manufacturers	which	could	otherwise	be	passed	on	
as	savings	to	consumers.	108	

																																																													
104		 Jun	 Yung,	 Google	 Faces	 Antitrust	 Complaints	 in	 South	 Korea	 on	 Popularity	 of	 Android,	 Bloomberg	 News,	 N.Y.	 Times	 (15	 April	 2011),	

available	at:	http://www.nytimes.com/2011/04/16/technology/16google.html.		
105		 Benjamin	Edelman,	Does	Google	Leverage	market	Power	Through	Tying	and	Bundling?,	 Journal	of	Competition	Law	&	economics,	11(2),	

June	2015,	pp.	365-400.		
106		 See,	for	instance,	Konstantinos	Stylianou,	Help	Without	Borders:	How	the	Google	Android	Case	Threatens	to	Derail	the	Limited	Scope	of	the	

Obligation	to	Assist	Competitors,	available	at	http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2766062.	
107		 See,	 for	 instance,	Benjamin	Edelman,	Does	Google	Leverage	market	Power	Through	Tying	and	Bundling?,	 Journal	of	Competition	Law	&	

economics,	11(2),	June	2015,	pp.	365-400.	
Iinterestingly,	 in	the	US	the	FTC	dismissed	allegations	that	Google	was	illegally	tying	products	to	its	Android	operating	system	or	 illegally	
tying	 such	 products	 to	 each	 other,	 see	 http://www.ftc.gov/opa/2013/01/google.shtm;	 http://www.ftc.gov.news-events/press-
releases/2013/01/google-agrees-change-its-business-practices-resolve-ftc	.	The	South	Korean	Fair	Trade	Commission	also	dismissed	claims	
by	 competitors	 that	 Google	 abused	 a	 dominant	 position	 in	 smartphones	 running	 Google	 Android	 in	 South	 Korea,	 see	
http://www.pcworld.com/article/2044695/s-korea-drops-antitrust-investigation-against-google.html.	 However,	 the	 Russian	 Federal	
Antimonopoly	Service	fined	Google	RUB	438	million	(approx.	€6.07	million)	for	abuse	of	a	dominant	position	accusing	Google	of	obliging	
mobile	phone	manufacturers	 to	pre-install	Android,	 see	MLex	press	 release	of	11	August	2016,	Google	 fined	EUB438	million	by	Russian	
antitrust	authorities	over	Android.	
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As	follows	from	the	debate	set	out	above,	many	 legal	 (and	economic)	questions	as	to	market	
power	and	abuse	still	remain	unclear.	There	is	no	final	Commission	position	yet	and	the	above	
merely	 provides	 some	 arguments	 as	 set	 out	 by	 different	 sides	 in	 the	 debate.	 How	 the	
Commission	 is	 ultimately	 going	 to	 deal	with	 these	 cases	 understandably	 remains	 one	 of	 the	
hottest	topics	in	Brussels	these	days.	In	any	case,	many	authors	generally	call	for	a	case-by-case	
economic	analysis	that	takes	the	special	circumstances	of	the	digital	economy	into	account,		in	
order	 to	 answer	 the	 question	 of	whether	 Google’s	 treatment	 of	 competing	 services	 violates	
Article	102	TFEU.		

Chapter	5:	Final	observations	and	remarks	

In	this	article	we	have	set	out	some	key	observations	regarding	developments	in	the	definition	
of	online	platforms.	We	have	seen	that	 there	 is	still	a	debate	about	how	to	capture	the	right	
formula	 for	 a	 description	 of	 the	 nature	 of	 online	 platforms.	 It	 is	 clear	 that	 providing	 an	 all-
encompassing	definition	is	difficult.	However,	the	solution	now	proposed	by	the	Commission	-	
to	assess	whether	or	not	a	platform	would	qualify	as	an	online	platform	on	a	case-by-case	basis,	
using	 the	 predefined	 characteristics	 –	 while	 potentially	 having	 disadvantages	 from	 a	 legal	
certainty	perspective	may	not	be	so	illogical.	This	remains	an	area	of	debate	for	the	foreseeable	
future	especially	also	if	(additional)	sector-specific	regulation	is	proposed.	

That	 not	 all	 pricing	 mechanisms	 are	 considered	 in	 line	 with	 competition	 law,	 according	 to	
regulators,	 follows	 from	 the	 hotel	 booking	 cases,	 where	 parity	 pricing	 arrangements	 were	
outlawed	in	several	EU	Member	States.	Although	innovative	pricing	mechanisms	can	enhance	
competition,	 the	 object	 and	 effects	 of	 such	 mechanisms	 should	 be	 carefully	 assessed	 and	
reviewed.	 That	 this	 remains	 a	 primary	 focus	 follows	 from	 the	 fact	 that	 several	 national	
enforcers,	 including	the	Dutch	Competition	authority	and	the	Commission,	have	set	up	a	task	
force	to	deal	with	this	perceived	problem.	 It	will	be	 interesting	to	see	what	the	next	steps	of	
these	regulators	will	be.	

Furthermore,	we	have	 touched	upon	on	how	 to	 deal	with	multi-sided	 systems,	which	online	
platforms	often	are.	In	this	regard	we	discussed	how	the	CJ	in	recent	case-law	has	assessed	the	
multi-sided	aspect	of	platforms	from	a	competition	 law	point	of	view,	 in	the	Groupement	des	
cartes	 bancaires	 and	 MasterCard	 judgments.	 In	 these	 judgments	 the	 CJ	 provided	 useful	
guidance	on	how	to	assess	multi-sided	markets.	It	is	clear	that	connected	markets	of	a	system	
need	 to	 be	 assessed	 as	 a	 whole.	 Secondly,	 efficiencies	 that	 may	 arise	 from	 measures	 that	
restrict	 conduct	 on	 a	 particular	 market	 should	 relate	 to	 that	 particular	 market	 and	 cannot	
compensate	loss	of	competition	if	that	competition	is	lost	on	a	different	market	in	the	system.	
This	 is	 of	 particular	 importance	 for	 online	 platforms	 that,	 for	 instance,	 regulate	 supply	 and	
demand	in	the	system	to	generate	value.		
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Furthermore,	 we	 discussed	 the	 recent	 Eturas	 and	 Treuhand	 cases	 and	 the	 guidance	 the	 CJ	
provided	concerning	the	assessment	of	possible	horizontal	competition	law	issues	for	users	of	
online	 platforms	 and	 the	 platform	 itself.	 The	Eturas	 case	 provides	 a	warning	 for	 users	 of	 an	
online	platform	and	the	platform	itself,	but	it	also	carries	the	message	that	a	higher	threshold	
may	apply	 for	presumptions	 to	establish	an	 infringement	compared	to	what	we	have	seen	 in	
the	non-digital	world.	Truehand	confirms	 that	 facilitation	of	a	 cartel	may	not	go	unpunished,	
but	 some	 form	 of	 active	 involvement	 would	 need	 to	 be	 demonstrated	 by	 a	 competition	
authority.	A	facts-based	analysis	for	every	specific	platform	is	advisable	to	assess	any	antitrust	
risk.		

The	Google	cases	show	that	online	platforms	themselves,	seem	to	be	a	priority	for	competition	
enforcers,	in	this	matter	the	Commission.	As	we	have	set	out	in	section	4,	there	is	an	ongoing	
legal	 (and	economic)	debate	as	 to	how	dominance	and	 the	possible	abuse	 thereof	 should	be	
assessed	 in	the	digital	environment.	The	Google	cases	seem	to	form	a	clear	challenge	for	the	
Commission,	given	the	extensive	duration	of	the	investigation	and	the	fact	that	there	is	still	no	
decision	expected	anytime	soon.	

A	 question	 we	 raised	 in	 the	 introduction	 was	 how	 novel	 the	 situations,	 questions	 and	
enforcement	 challenges	 that	 often	 come	 up	 in	 the	 online	 platform	 debate	 really	 are	 and	
whether	 EU	 competition	 law	 is	 sufficiently	 equipped	 to	 deal	 with	 any	 new	 challenges	 that	
online	platforms	are	perceived	to	bring	about.		

After	having	analysed	these	developments	and	recent	decisions	and	judgments,	we	can	clearly	
confirm	 that	 online	platforms	do	 give	 rise	 to	 a	 lot	 of	 novel	 situations	 and	questions:	 how	 to	
assess	 the	 liability	of	an	online	platform,	such	as	 in	Eturas,	how	to	assess	price	parity	clauses	
implemented	 in	 the	 online	 hotel	 booking	 sector	 revolutionising	 that	 industry?	 These	 are	
fascinating	new	developments.	On	 the	other	hand,	questions	on	how	to	attribute	 liability	 for	
cartel	conduct	under	specific	circumstances	and	how	to	deal	with	vertical	price	restrictions	are	
as	old	as	competition	law	itself.	We	also	noted	how	remarkably	well	competition	law	seems	to	
be	equipped	 to	deal	with	 some	of	 these	 situations.	A	key	area	where	we	may	see	 some	 real	
new	challenges	 is	 enforcement	of	 very	 innovative	new	 forms	of	 cartel	 conduct.	We	question	
whether	competition	authorities	are,	for	example,	well-equipped	to	deal	with	situations	where	
complex	 algorithms	 are	 used	 that	monitor	 or	 predict	 competitors’	 price	 changes	 and	 swiftly	
adapt	to	them.	If	users	of	online	platforms	use	similar	pricing	algorithms,	prices	may	de	facto	be	
fixed.	On	the	other	hand,	competition	authorities	obviously	also	keep	up	with	developments:	
they	were	able	to	adapt	when	most	of	the	paper	material	became	electronic	material	–	so	why	
would	they	not	be	able	to	adapt	to	further	developments	in	the	digital	revolution?	
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An	area	where	the	application	of	competition	law	in	its	current	form	may	be	more	challenging	
is	 in	the	assessment	of	dominance	and	abuse	 issues	 in	the	case	of	online	platforms	-	 the	fact	
that	the	Google	cases	are	still	pending	 is	considered	by	some	as	proof	of	these	challenges.	 In	
that	 regard,	a	currently	pending	proposal	 for	amendments	 to	German	antitrust	 laws	are	very	
interesting.	The	proposed	amendments	include	a	list	of	criteria	that	are	to	be	considered	when	
assessing	market	power	of	companies	 in	multi-sided	markets,	apparently	because	the	current	
analytical	framework	is	considered	to	be	deficient.	The	elements	listed	in	the	new	proposal	are:	
(i)	direct	and	indirect	network	effects;	(ii)	parallel	use	of	different	services	and	switching	costs;	
(iii)	 economies	 of	 scale	 in	 connection	 with	 network	 effects;	 (iv)	 access	 to	 data;	 and	 (v)	
innovation-based	competitive	pressure.	As	noted	above,	this	pending	proposal	for	amendments	
to	German	antitrust	 laws	also	 includes	 the	 codification	of	 the	notion	 that	markets	which	are	
offered	free	of	charge	can	constitute	markets	for	competition	law	purposes.	

All	 of	 this	 shows	 that	 the	 debate	 is	 here	 to	 stay	 –	 we	 think	 that	 there	may	 be	many	more	
conferences	to	come	where	online	platforms	are	at	the	top	of	the	agenda.	

 

***	


