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In this issue, we analyse a problem that Italian Port Authorities must often address. While an
increasing number of terminal operators ask for extraordinary maintenance and/or upgrade
works - to be paid from public funds -, what should a Port Authority do to avoid infringing
antitrust legislation?

We return again to the issue of private areas within the port territory - a very widespread
phenomenon in Italy - to share some considerations on the applicability to such areas of the
exclusive right to carry out works vested in authorised port undertakings under Article 16 of Law
84/94.

We could not help talking about the topical issue of the bankruptcy of Korean company Hanjin.
We therefore seized the opportunity to further analyse the issue of the freight forwarder's liability
for choice of the carrier.

We also deal with the carrier's liability, with respect to which an English court has recently ruled
that Article IV r.5 of the Hague Rules does not apply to bulk loads. This is of particular interest,
taking into account that the Hague Rules are often referred to – on the back of the bill of lading –
as the applicable law of the carriage contracts, also the ones executed in Italy .

Finally, we analyse the Circular of the Italian Ministry of Transport on seafarers certification, by
which, notwithstanding the delay, Italian law was brought in accordance with the Manila 2010
amendments to the STCW/78. Further on the subject of labour, we conclude with an update on
the issue of infringement of the provisions on maritime cabotage under Regulation (EEC) No.
3577/92.

We want to thank our colleagues at Nctm Brussels’s office for their contributions highlighting the
most significant actions taken by EU institutions in the international shipping and trade sector.

You will also find a list of our events taking place at our Milan and Rome offices, in addition to the
usual update on our firm’s activities over the past two months.

Alberto Rossi

Equity Partner, Milan
Head of Shipping and Transport Department
E-mail: alberto.rossi@nctm.it
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Port Authority faced with the dilema: several terminal operators request
extraordinary maintenance or modernization works, when there are no
sufficient funds, what should be done?

Today we are examining a very common situation in Italian ports.

This is the case of two or more terminal operators in the same port asking the Port Authority to
perform extraordinary maintenance works or to carry out modernization works in the areas
granted to each of them by means of a concession.

Yet, the Port Authority usually does not have sufficient funds to implement all the interventions
requested by the various operators and so has to make a choice as to which works to fund and –
consequently – as to which operator or operators will be favoured by the improvement of the
relevant areas granted by concession to the same.

First of all, we wonder whether such a choice is completely free and subject only to the discretion
of the Authority, or whether it is in any way subject to legal restrictions.

The answer requires a brief premises.

As is known, pursuant to law no. 84/94, Port Authorities are entrusted with the management and
organization of goods and services in their respective port areas. The functions of such Authorities
include «the granting of state-owned areas and docks within the port areas to the companies
listed in article 16, paragraph 3, in order to perform port operations».

According to Italian and European case-law1, said function of granting state-owned areas is now
considered an activity characterized by private nature and economic profiles. As a result, the Port
Authority shall be regarded as a real company, subject to domestic and European provisions
concerning, in particular, the protection of competition (the so-called antitrust law).

It should be reminded that the activity carried out by the Port Authority is to be regarded as an
economic activity, also because it consists of a bilateral relationship. Indeed, the grantor (i.e. the
Port Authority) obtains, from the services performed by the concessionaire, through the spaces
and structures granted to the same, an economic consideration, which constitutes a «commercial
exploitation» of the state-owned areas under concession2.

As a logical consequence, thanks to modernizations and improvements of state-owned areas
through the use of funds paid by the Port Authority, the areas under concession are transformed
and produce more profit both in favour of the concessionaire and in favour of the Port Authority3.

In addition, Port Authorities are not merely undertakings managing the granting of port areas and
docks, but, being the only subjects able to carry out said activity and hence to operate in the so-

1 It is worth to mention, inter alia, decision no. 30175 of 30.12.2011 of the Italian Supreme Court and, at European level, (ii)
the Aéroports de Paris judgements (T – 128/98 and C – 82/01 P) and (iii) the Leipzig-Halle judgement (decisions of the court
of first instance of 24.3.2011, T 443/08 and T 455/08 and decision of the ECJ of 19.12.12, C 288/11 P).
2 In particular, the Port Authority receives revenues from the terminal operators in terms of (i) license fees; (ii) port fees on
goods unloaded and boarded within the areas under concession and (iii) port dues paid by the ships docking at the berths.
under concession.
3 Basically, the more the area and docks are capable to receive large ships, the greater the quantity of unloaded and
boarded goods and, consequently, the greater the revenues for the grantor.
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called «upstream market» (that is the market relating to the availability and modernization of port
infrastructures, they are companies holding a dominant position4 in such market.

It goes without saying that the dominant position held by Port Authorities in the so-called
«upstream» market necessarily affects the so-called «downstream» market (that is to say the
market relating to the carrying out of port activities by competing terminal operators).

The fact that Port Authorities hold a dominant position, requires them to behave in such a way as
to not jeopardize competition in the so-called «downstream» market in which terminal operators
perform port operations and act like competitors.

On this point case-law acknowledges the «special responsibility» that apparently burdens every
company holding a dominant position; such responsibility requires that such companies «refrain
from any behaviour that may distort competition as a result of said dominant position»5.

So, going back to our question, one may intuitively guess the answer: indeed, we have clarified
that the Port Authority, being a company holding a dominant position, is subject to domestic and
European antitrust law and must allow the different operators to access port infrastructures on
equal conditions6.

In this regard, Italian and European legislations have carefully regulated the activity of concession
of state-owned areas on the basis, first of all, of the principles of transparency and non-
discrimination.

In the light of above, the application of the aforesaid principles, which characterizes the issue of
concessions, cannot but be extended also to the subsequent relationship that is established with
the various concessionaires (all competitors and all interested in modernization and
improvements in the areas granted in concession). This is not only logic but a direct consequence
of a clear rule of law.

More precisely, we are talking about Article 12 of law no. 241/90 pursuant to which «the grant of
subsidies, contributions, subventions and financial aids and the assignment of any kind of
economic benefits to persons and public or private entities are subject to the predetermination, by
the relevant authorities (…), of the criteria and methods to be complied with by said authorities».

So, this is the answer to our initial question: the Port Authorities’ decision as to which activities to
fund (and therefore, de facto, of which concessionaires to favour) is not in the sole discretion of
the Authority, being, on the contrary, bound to specific legal obligations.

Indeed, based on the rule quoted above, Port Authorities must pre-determine and make public in
advance the objective criteria that they are going to adopt for the allocation of available funds, as
well as define a «minimum level» of the activities to be financed that will be the parameter for a

4 As is known, «dominant position» means the substantial economic power that a company holds in the market in which it
operates vis-à-vis competitors, customers and consumers. Such a position enables the company holding it to alter effective
competition on that market.
5Council of State, VI, no. 4873 of 13/9/2012
6 As known, the denial of access, or access granted on unfair and/or discriminatory conditions, compared to those granted
to competitors, represents a breach of competition law pursuant to Article 102 TFEU and Article 3 of law no. 287/90.
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possible comparison between requests coming from different entities and exceeding the
budgeted amount7.

In such perspective, it is clear that the abovementioned rules represents the reflection of that
«special responsibility» incumbent on Port Authorities because of their dominant position.

So, should the Port Authority fail to observe the legal parameters defined above and resolve its
financings solely on the basis of its discretionary power, thus applying dissimilar conditions to
different competitors of the «downstream» market, it may commit an unlawful competition act
and hence abuse its dominant position.

In our opinion, in this scenario the terminal operator disadvantaged by the Port Authority’s
choices may take legal action against the Authority in order to obtain compensation for damages
suffered.

In our next newsletter, we will discuss the probation and quantification of such damages, as well
as another essential issue for the purposes of this analysis, i.e. the Port Authorities’ duty to give
notice of their financing projects (to be chosen according to the aforementioned procedure
established by law) to the EU Commission as provided for by Articles 107 and 108 TFEU.

Indeed, the Commission must be notified of all public financing projects in favour of private
entities, in order to be able to assess in advance whether such projects are to be considered or not
as State aids compatible with the internal market.

The many issues on the table are all worth attention, therefore we will resume the discussion in
the next issue of our newsletter.

7According to the Council of State, the rule at issue «has to be considered a general principle of the legal system and, in
particular, of the legislation on public aids, whose allocation must be governed at least by rules defining a minimum level of
activities to be funded, which will then become the criteria for a potential comparison of a number of requests exceeding
the allocated funds». (Council of State, no. 1552 of 23/3/2015).
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Is the exclusive right to carry out works vested in authorised port undertakings
applicable to private areas within the port?

We decided to further investigate the situation of private areas situated in Italian ports, a situation
that is anything but isolated, as we have already mentioned in our previous newsletter8. These
private areas are generally used for the storage and handling, and sometimes even for the loading
and unloading, of goods. Article 16 of Law 84/94 (i.e. the Italian Port Law) governs all these port
operations and provides that they can be carried out only upon the issue of a specific
authorization from the Port Authority. So we wonder whether this provision also applies to port
operations carried out within private areas.

The doubt arises because in many Italian ports the owners of private areas, deeming the Italian
Port Law not applicable to said areas, perform, directly or through third parties, port operations
without the prior authorization provided for by Article 16 of Law 84/94.

In order to shed some light on the issue, let us analyse Article 16 of the Italian Port Law, which
provides in the first paragraph that: «port operations include loading, unloading, transhipment,
storage, general movement of goods and of all other types of material, undertaken in the port
area». Paragraph 3 states that «the performance of the activities referred to in paragraph 1,
directly or on behalf of third parties, is subject to the authorization by the Port Authority or, where
not established, by the Maritime Authority».

Moreover, in order to obtain the authorization referred to in the third paragraph of Article 16 of
Law no. 84/94, the undertaking is required to prove the fulfilment of certain personal, technical
and organizational, financial standing and professionalism requirements. The possession of these
requirements is intended to ensure the adequacy of the entity requesting the authorization to
carry out the abovementioned activities.

But analysing the scope of the rule, we see that Article 16 of Law 84/94 provides for the
application of the same to the port area. So one wonders what are the port area boundaries,
what are the powers of the Port Authority in said areas, and what happens if some of them are
not state-owned but private areas.

In order to answer this question we must consider two provisions: Articles 6 and 16 of Law 84/94.

The first article, addressing the powers of the Port Authority (destined to become soon the “Port
System Authority”), states that the Port Authority carries out «the following tasks… direction,
planning, coordination, regulation, promotion and control … of port operations and services, of
authorizations and concession grants referred to in Articles 16, 17 and 18 and other commercial
and industrial activities carried out in ports and territorial districts». While the second article
states that it is applicable to the port area.

It becomes, therefore, imperative to define the two concepts: (i) port district and (ii) port area.

Legal scholars have profusely discussed these two definitions, also in light of the evolution of the
general conception of port in recent decades.

Indeed initially there was a static and restrictive interpretation of the port, which referred only to
the physically delimited area of the same. The port used to be considered a closed sea area, idle

8 Please see Shipping Bulletin June-July 2015
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for the berthing of vessels, characterized by the presence of natural and/or artificial elements that
constituted its borders9.

With the economic development and the European and international influence, the port stopped
being considered simply from a local perspective. Following a more dynamic point of view, the
port acquired the role of «market», becoming an area in which certain commercial services
connected to maritime transport are offered.

The enactment of Law no. 84/94 introduced a more functional concept of port. It specifies that all
goods, infrastructure and means are aimed at offering services to the ship and the goods
transported by it. If, in fact, the Italian Navigation Code talked generically of «port», the Italian
Port Law differentiates: «port», «port area» and «port district».

«Port» means the area dedicated to trade, logistics, industrial and oil production, passenger
services, shipbuilding and road and rail infrastructures.

But, the terms that are most relevant here, for the purposes of finding a solution to our doubts,
are the following:

- «Port area» meaning a broad area that includes not only the State-owned areas (e.g. docks and
storage areas), but also «the infrastructures connected to maritime and port activities located on
the seafront within the exterior barriers ... as long as concerned by the port traffic and by the
provision of port services». There is, therefore, a more functional understanding of these areas
that, in order to be considered within the port area, must be connected to the port traffic and to
the performance of port services.

- The «Port district» includes instead «the geographical area, identified and defined by the
Ministry of Infrastructure and Transportation, within which the port jurisdiction is exercised. [...] In
other words, the stretch of coast inside precise borders (or spots) of the territory made up of
maritime State-owned land, of port infrastructures and the waterfront, within which the single
Port Authority exercises its (administrative and public) functions i.e. direction, planning,
coordination, promotion and control»10.

From the analysis of Articles 5 and 7 of the Italian Port Law, it is clear how the port area is subject
to the planning performed by the Port Authority, while the port district, is the area subject to the
jurisdiction of the Port Authority. So one wonders if these two areas coincide or not.

The doctrine states that these areas may differ in their extension, given that the port area could
also include areas that are excluded from the port district, exactly because these areas could be
functionally connected to the operation of the port facilities.

Indeed, in Italy, warehouses and storage sites are often located in areas surrounding the port,
which, moreover, are frequently not State-owned, but still functionally connected to the port itself.

Having said this, it becomes easier to understand the extent of the applicability of Article 16 of the
Italian Port Law.

9 Pellegrino Francesco – “L’ambito portuale ed i piani regolatori portuali” – Rivista di Diritto dell’Economia, dei Trasporti e
dell’Ambiente (Vol. VI, 2008)
10 Pellegrino Francesco – “L’ambito portuale ed i piani regolatori portuali” – Rivista di Diritto dell’Economia, dei Trasporti e
dell’Ambiente (Vol. VI, 2008)
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Given that the doctrine includes in the port area also areas and infrastructures that are not State-
owned, hence even private areas, it must be concluded that Article 16 of Law no. 84/94 is also
applicable to the latter. Please note, that if these private areas are located within the port district
they will be subject to the jurisdiction of the Port Authority (shortly the Port System Authority)
and consequently to its power of direction, planning, coordination, promotion and control,
regardless of the fact that these areas are not State-owned.

From the above one may infer that owners of private areas located within both the port area and
the port district, must comply with the rules established by the Italian Port Law and are subject to
the Port Authority jurisdiction.

Therefore, one should be warned, that if the owners of these private areas decide to carry out
port operations directly without the necessary authorization, or through unauthorized
undertakings, they may be subject to administrative sanctions. Moreover, breaching the above
rule, in case of injuries to employees, the employer may incur additional responsibilities, since he
permitted the performance of port operations by persons not holding the necessary authorization.

The Hanjin case: freight forwarder’s liabilty for choice of carrier

As is known, at the end of August, Hanjin Shipping filed for bankruptcy at the same time in South
Korea and in the U.S.. As a result, around 70% of the container vessels of its fleet, loaded with
cargo, were literally forced to proceed, without however being allowed to dock at the original
ports of destination.

Considering that the South-Korean company has for some years been in worrying financial waters,
several customers – who were prevented from having their cargo returned – wondered why
freight forwarders might have continued to enter into contracts of carriage with Hanjin, with a risk
of exposing their principals to serious problems in case of the company’s collapse (as later
occurred).

This case gives us the occasion to address the issue of liability of freight forwarders to third parties
for their choice of the carrier with whom to enter a contract of carriage.

The freight forwarder contract is treated by the Italian Civil Code as an (undisclosed) agency
agreement whereby the freight forwarder undertakes to enter into a contract of carriage, in its
own name and on behalf of the principal, and to perform any acts ancillary thereto.

Therefore, a freight forwarder – other than a freight forwarder-carrier within the meaning of
Article 1741 Italian Civil Code11 – shall be liable in respect of the entrusted tasks (according to the
terms below) essentially in two cases: (i) if it fails to enter into a contract of carriage and (ii) if it
fails to act with due professional care, by entering into contract of carriage with an “unreliable»
carrier.

The second scenario involves liability on the part of the freight forwarder due to «culpa in
eligendo», i.e. «negligence in selecting» the carrier with whom to enter into the contract of
carriage.

11 Article 1741 of the Italian Civil Code provides that «the freight forwarder who, by its own or third-party means,
undertakes to wholly or partially perform the carriage, has the obligations and rights of a carrier».
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A typical example of culpa in eligendo is when carriage is entrusted to a carrier who has no
adequate insurance cover in place. Another example could be when carriage is entrusted to a
carrier in an apparently precarious financial situation. This latter scenario could fit the Hanjin case.

In such cases, the principal must prove, in addition to, of course, the damage suffered, also
negligence or imprudence in the conduct of the freight forwarder. In other words, one must prove
that the choice of loading the cargo onto the ships of a financially troubled carrier was reckless
and thus in breach of Article 2043 of the Italian Civil Code.

Therefore, from a compensation prospective, in a case of carrier’s negligence, under Italian law
the burden of proof lies with the customer. It is indeed the customer who must prove that the
freight forwarder entered into contract with an «unreliable» carrier.

This is, in fact, the main professional responsibility of a freight forwarder. According to a well-
established line of precedents of Italian courts, the freight forwarder (other than a freight
forwarder-carrier) cannot indeed be held liable for «culpa in vigilando» (i.e. negligence in
supervising the acts of the entrusted carrier), precisely because its responsibility is strictly limited
to entering into a contract of carriage that is as functional as possible to the principal’s needs (in
addition to performing ancillary operations).

At this stage, once the scope of the freight forwarder’s liability and the room for legal action by
customers has been understood, as concerns the Hanjin case, customers will have to prove that
the freight forwarder was, or could have been, aware of the precarious financial situation that
eventually led to the company’s collapse.

This can only be assessed on a case-by-case basis and any assessment of the freight forwarder’s
conduct – concerning a profession marked by a high level of specialisation – must be carried out
according to equally high parameters of diligence.

If, on the contrary, the freight forwarder had proposed particularly attractive freight rates
compared to the market to the customer, the customer might be deemed to have accepted the
relevant risk, precisely as occurs in the market of financial products, where an investor who buys a
high-risk (and high-return) product is – as a rule – prevented from bringing a liability action against
the bank concerned.
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The «Limitation Issue»: Article IV r.5 of the Hague Rules does not apply to bulk
cargoes

In the recent case «Aquasia», Vinnlustodin HF and Anor (“Claimants”) v. Sea Tank Shipping AS
(“Defendant”), the London Court of Justice12 ruled on a cargo damage claim, shedding light on a
92-year-old debate as to whether Article IV r. 5 of the Hague Rules applies or not to bulk cargo.

According to the above-mentioned provision «[…] neither the carrier nor the ship shall in any event
be or become liable for any loss or damage to or in connection with goods in an amount exceeding
£ 100 per package or unit or the equivalent of that sum in other currency […]».

This case must be deemed of particular interest, also taking into account how often the Hague
Rules – and, therefore, the above provision – are referred to on the back of a bill of lading as
applicable provisions regulating the relevant transport and, especially - for the purposes here -
carrier's liability.

I. Factual background.

The claim at issue arises out of damage to a cargo of fishoil, which was carried on board the tanker
«Aquasia» pursuant to a charterparty. The charterparty provided for the carriage of 2,000 tons of
fishoil in bulk from Iceland to Norway. The vessel sailed to Lovund in Norway and loaded a further
cargo of fishoil. On arrival at the agreed discharge port, 543,309 kg of the cargo was found to have
suffered damage.

The Claimants claimed damages for US$ 367,836, along with interest and costs. The Defendant in
principle accepted its liability for the damage to the cargo, though alleging that it was entitled to
limit such liability pursuant to Article IV r.5 of the Hague Rules (i.e. to £ 100 per mt of cargo
damaged).

II. Decision.

The parties agreed that the Commercial Court should have jurisdiction to determine an agreed
preliminary «Limitation Issue», namely, whether the Defendant is entitled to limit its liability as
well as whether Article IV r. 5 of the Hague Rules applies to bulk cargo.

The Claimants argued that the Defendant was not entitled to limit its liability, since Article IV r. 5
of the Hague Rules does not apply to shipments of bulk cargoes, on the ground that there is no
relevant «package or unit» as provided by the Article at issue.

The Judge, on the basis that the word «package» do not apply to bulk cargoes, investigated the
issue of whether or not the word «unit» might do so, having regard to ordinary principles of
statutory construction and the construction of international conventions.

More specifically, the Judge investigated the matter considering and analysing: (i) the language of
the Hague Rules, (ii) the Hague-Visby Rules, (iii) the Travaux Préparatoires and the real purposes
and intention of the draftsmen of the Hague Rules, (iv) the English authorities on point and (v) the
textbooks/commentaries on this matter.

12 High Court of Justice, Queen’s Bench Division, Commercial Court, Decision of 14 October 2016, Case No. CL-2016-
000070.
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In this respect, among the most relevant arguments mentioned above, it is worth underlining
that, as concerns the Travaux Préparatoires, the value of the standard units of measurement of
bulk cargoes at the time when the Hague Rules were introduced was so low that there was no
point in making them subject to a unit/weight limitation.

The judge underlined that there is no English authority directly on point. With respect to
textbooks/commentaries, he considered that some noteworthy articles argue that, although the
term «unit» may have different meanings, it appears that since this term has been used as
a complement to «package» in the Hague Rules, there must be a similarity among them.

The unit therefore is a physical unit that cannot be described as a package and the author goes on
stating that since the purpose of the Hague Rules was to create a standard form of bill of lading for
the liner trade, it was most unlikely that those who drafted the Hague Rules had in mind bulk
cargoes when discussed the limit of carrier’s liability.

III. Conclusions.

In light of the above, the judge concluded that the word «unit» in Article IV r. 5 of the Hague Rules
does not apply to bulk cargoes (and that even if it could apply, the only legitimate application
would be by way of interpreting such word as «freight unit», which cannot be done in the present
case).

As a consequence, shipowners are not entitled to limit their liability under the Hague Rules for
damage suffered by bulk cargoes.

MIT Circular to amend previous MIT Circular on seafarers’ certification and
updates on maritime cabotage.

1. On 13 October 2016 the Italian Ministry of Infrastructure and Transport issued a circular called
«Review of Single Circular No. 17 of 12 December 2008», implementing Ministerial Decree of 25
July 2016 and bringing «further clarifications on adjustment and renewal» of seafarers’
certification, in order to bring Italian law in accordance with the 2010 Manila amendments to the
1978 STCW Convention.

Such document was long awaited, after Italy’s long delay, and is expected to elicit strong debate.

The circular is structured in four main points: (i) the procedure whereby the employees concerned
may personally apply for the conversion of their licenses, diplomas and professional qualifications
into Certificates of Competency (CoCs) and Certificates of Proficiency (CoPs) by 1 January 2017
and the specific cases in which they are allowed to apply on line by 2 January 2017 (ii)
clarifications about fast rescue boat training (MABEV); (iii) the possibility of continuing to use the
training record book under managerial resolution of 31.12.204, pending review to ensure
compliance with the 2010 Manila amendments; and (iv) clarifications in respect of the
amendment, renewal and issue of the certification.

Concerning the fourth point, the circular specifies that «the adjustment of the original expiry date
of the certificates shall not be construed as a renewal thereof». Therefore, «a seafarer whose
certification is due to expire on 31 December 2016 or on 1 January 2017 shall submit to the
competent Harbour Master only the training courses required by the certificate to be updated», in
accordance with the procedure set out in previous circulars. The Ministry reiterates to Harbour
Masters that «certificates of competency shall be adjusted as soon as possible in order for
seafarers to be able to board». Such clarification is intended to provide an effective solution to the
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widespread concern that the alignment to the 1978 STCW Convention, by introducing the Manila
amendments but also additional measures, may prevent Italian seafarers, but not foreigner
seafarers who are subject to less strict requirements, from boarding.

A further controversial issue is whether the masters, chief engineers, chief mates and second
engineers who hold certificates in accordance with Circular No. 32/2015 should attend a further
training course to have their licences renewed by 31 December 2018. In this regard, seafarers
have expressed reservations as to the training required (300 hours for deck crew and 570 for
engineers), which will unlikely be borne by shipowners, also in consideration of accommodation
and meal costs, but will more likely be handled by few agencies of the Ministry of Transport.

Obvious difficulties arise also for seafarers who are currently serving on-board and may therefore
be unable to attend the training course required due to its high number of hours, which will
probably require a 2- or 3-month daily attendance. A lot of controversy has also emerged as to the
need for officers to attend a training course aimed at providing skills they have already developed,
having obtained the necessary qualifications to do their work.

2. On 30 September 2016 a meeting was held before the Ministry of Infrastructure and Transport,
among the General Command of the Harbour Masters, Confitarma and trade unions, to discuss
the long-standing problem of the breach, by numerous shipowners who only formally fly the flag
of a Member State, of the provisions of Council Regulation (EEC) No. 3577/92 on maritime
cabotage (also from the perspective of the nationality of crew members and the application of
national collective bargaining agreements).

In this regard, the trade unions approved a proposal for introducing the obligation for shipowners
flying the flag of a Member State to file a self-certification with the Harbour Master whereby they
assume criminal liability for the statements about the nationality of their crew and the cabotage
services (maritime transport services within a Member States) which they intend to provide in
Italian waters. Furthermore, the General Command of the Harbour Masters reserved the right to
request an assessment from the Attorney General as to the punitive implications envisaged.

Such proposal is intended to prevent infringement of Community law and, therefore, unfair
competition within maritime cabotage through employment of extra-EU workers to the detriment
of Italian workers. At this stage, the trade unions’ proposal is quite generic and further meetings
should be arranged to identify the scope of any criminal liability that may be incurred by
shipowners.
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Contributions from Nctm Offices Around the World
EU Maritime Transport Strategy

The Commission published, on 3 October, a mid-term report on the implementation of its
Maritime Transport Strategy until 2018. The report covers safety and security, digitisation,
environmental sustainability and decarbonisation. The Report sets out the next steps that the
Commission will propose in these areas and includes passenger safety and the steps needed to
curb greenhouse gas emissions of international shipping. The Commission calls for a dialogue
between regulators and the sector itself and displays a willingness to examine the suitability of the
current framework to the present: are the rules fit for purpose. To this end the Commission has
opened a public consultation allowing comments and suggestions in the answers to questions set
by the Commission. The consultation is open till 8 January 2017.

Ferrobonus scheme approved by EU Commission

The Commission has approved the Italian Ferrobonus aid scheme aimed at shifting freight
transport from road to rail. The Commission considers that it is in line with EU State Aid rules, and
in particular the 2008 Commission Guidelines on State Aid for Railway Undertakings, and will not
distort competition in the single market. One of the items to be evaluated by the Commission was
the possible discrimination against inland and maritime transport.

Hapag-Lloyd and UASC merger approved

The EU Commission has approved the merger of Hapag-Lloyd and UASC in the container liner
shipping business subject to conditions. The main condition is that UASC has agreed to withdraw
from certain trade routes between Northern Europe and North America. In practice the new
merged company will withdraw from the NEU1 consortium of which UASC was a member. The
Commission examined in detail 13 routes connecting Europe to the Americas, the Middle East,
India, the Far East, Australasia, West Africa and between Northern Europe and the Mediterranean.
In addition the Commission examined vertical links by the companies in container terminals,
inland transportation, freight forwarding and harbour towage. The Commission did not find
problems other than the North Atlantic routes.

CETA, the EU and Canada free trade agreement

The European Community Ship owners’ Associations welcomed the conclusion of the CETA
agreement between Canada and the EU. The Agreement opens access to certain feeder services,
transportation of empty containers and dredging services. However a word of caution is needed.
CETA still has a long way to go before it can be approved by the EU. It is understood that there will
have to be a referendum in the Netherlands, Belgium has referred parts of the Agreement to the
European Court of Justice on the grounds that Belgium considers those parts incompatible with EU
law, and Romania and Bulgaria are still not fully satisfied with visa access in Canada. What has
been learnt from CETA and is being learnt in relation to TTIP is that negotiating and concluding
trade agreements is becoming more and more complex.

Investment in sea ports

The European Court of Auditors published a report on Maritime Transport in the EU – in troubled
waters – much ineffective and unsustainable investment. The title of the report says everything
about it. The report notes that between 2000 and 2013 the EU invested Euro 6.8 billion in ports
and says that the Member States and the Commission did not provide enough information to
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allow effective capacity planning to be carried out. This means much of the EU financing of port
projects were ineffective and unsustainable with a high likelihood that at least Euro 400 million
was wasted. The reports ends with a long list of recommendations including a reduction in the
number of ‘core’ ports.

Brexit

The difficulties caused by the UK vote to leave the EU become both clearer and bigger as each
week passes. Theresa May has said that the UK wants sovereignty on the movement of people, no
rule by the EU Court of Justice but access to the single market. The EU has said that the four
freedoms, free movement of labour/people, services, capital and goods cannot be separated one
from the other. Just like the Christian trinity the EU has the quaternity. Four in One. Each element
is equal and the totality is indivisible. There is a conceptual stand-off.

This is the first and most fundamental of the problems. But there are many more. What will the
cost be to the UK of having to regulate a complex modern economy for 60 million people equally
to the way the EU regulates the economy for 500 million. There are hundred of examples.
Consider food or pharmaceutical or agro chemical product authorisations or standards. Consider
intellectual property. The UK will have to create new authorisation bodies equal in skill to those
already existing in the EU. At what cost? Then there is the issue of trade negotiations and trade
deals and the framework for those deals. The UK does not have the administrative capacity to
negotiate and if the UK was to take the WTO route it would have to negotiate with the 160
different WTO members today.

The EU’s need to keep its own internal coherence will outweigh any desire to maintain strong
relations with the UK. That reality is only slowly beginning to seep into the consciousness of all
parties involved.
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Nctm Events
NOVEMBER

30, Investing in Genoa. Opportunities and major projects: the Blueprint and the
Erzelli

Milan, Conference Room, Via Agnello 12, 9.30 am
With the participation of the Mayor of Genoa, President of the Milan Architects, Consultants and
representatives of the institutions linked to Erzelli and Blueprint projects, an event for discussing
Innovation and Opportunity Offers by the construction of the Technological- Science Park and the
new waterfront of Genoa, donated to the city by architect Renzo Piano.

DECEMBER

13, GDPR: starting from eight months of its adoption

Rome, Conference Room, Via delle Quattro Fontane 161, 9.30 am
During the event we will discuss the new General Regulation on data protection to eight months
of its adoption.

JANUARY

26, Investment trends in logistics
Milan, Conference Room, Via Agnello 12, 9.00 am
Seminar in cooperation with Quotidiano ImmobiliareC

Nctm Press Room
Nctm is the only Law Firm from Italy shortlisted in the FT Innovative Lawyers 2016

Nctm is the only Law Firm from Italy shortlisted in the FT Innovative Lawyers Awards Europe for
the fifth consecutive year and the only one selected in the 2016.

The recognition come for the Northern Cyprus case advised by Bernard O'Connor, in the category
for Innovation in Legal Expertise: General.

Nctm has been described by FT as one of the law firms that "have shown some of the most
creative thinking across Europe over the past year".

Nctm advises on transfer of Ravaglioli to Dover

Dover Italy Holdings s.r.l., a company controlled by US listed multinational Dover Corporation
(NYSE:DOV), acquired the entire corporate capital of Ravaglioli s.p.a., the operating holding of a
multinational corporate group engaged in the manufacturing and marketing of equipment for
repair workshops with an estimated annual turnover of €150 million and around 650 employees
globally. Ravaglioli Group thus becomes part of Vehicle Service Group, a business unit of Dover
Corporation’s Engineered Systems Division with 26,000 employees globally and a turnover of
approx. €6.27 billion. The sellers were assisted by a team from Nctm Studio Legale led by Pietro
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Zanoni, with the assistance of Roberta Russo as to the labour-law aspects of the transaction.

Nctm advises on transfer of Mobyt to Moat Italy Bidco

Nctm Studio Legale assisted Giorgio Nani, Sandro Edelvais and Oenne S.r.l. (“Transferring
Shareholders”) in the transfer of their shares in Mobyt, a company listed on AIM Italia – the
Alternative Capital Market managed by Borsa Italiana – operating in the mobile marketing &
service and web advertising market, to Moat Italy Bidco S.p.A., a vehicle company attributable to
HgCapital. The transfer of ownership occurred in implementation of the agreement between the
Transferring Shareholders and Moat Topco Limited, entered into and disclosed to the market and
to the Company in August. Giorgio Nani, Omero Narducci and Oenne S.r.l. also entered into an
agreement with Moat Topco Limited, the companies controlled by them, Moat Italy Bidco S.p.A.
and certain funds of HgCapital, involving, inter alia: (i) re-investment in Moat Italy Holdco S.p.A. by
Giorgio Nani and Oenne S.r.l. of part of the price respectively obtained from the sale of Mobyt,
and (ii) certain corporate governance provisions involving Moat Italy Holdco S.p.A., Mobyt S.p.A.
and other companies of the group attributable to Moat Italy Holdco S.p.A.. Giorgio Nani and
Omero Narducci will maintain their office as, respectively, managing director and chief financial
officer of the Company. As a result of this transfer and of further agreements, Moat Italy Bidco
S.p.A. has come to hold more than 85% of Mobyt’s share capital and is expected to launch a
takeover bid regarding the remaining shares. This deal is a further step in the context of the
strategic development plan that started being implemented through the listing on AIM Italia in
March 2015, likewise advised by Nctm Studio Legale. The Transferring Shareholders Giorgio Nani,
Sandro Edelvais e Oenne S.r.l. were assisted by a team from Nctm Studio Legale led by Lukas
Plattner, with the assistance of Eleonora Sofia Parrocchetti.

Nctm advises on acquisition finance of PLC group

Nctm Studio Legale assisted Banca Popolare di Bari and Banca Popolare di Milano, who acted as
MLAs, in the acquisition finance involving PLC System and PLC Service, companies engaged in the
development and management of renewable energy production facilities and infrastructure. The
deal shall give birth to PLC group, which, through a unified and integrated management of the
services provided, will continue the process of development and growth already underway
throughout the renewable energy market. Banca Popolare di Bari and Banca Popolare di Milano
were assisted by a team from Nctm Studio Legale led by Eugenio Siragusa.

Nctm assists Banca Popolare di Milano and Gruppo Intesa Sanpaolo in the financing of Asp, Asti
Servizi Pubblici S.p.A.

Nctm Studio Legale assisted Banca Popolare di Milano and Intesa Sanpaolo S.p.A. in the financing
of Asp, Asti Servizi Pubblici S.p.A., a multiutility corporation owned by the City of Asti (55%) and
NOS Nord Ovest Servizi S.p.A. (45%) and operating in Asti and other cities as a provider of Energy,
Transport, Tourism, Environmental Health and Integrated Water services. The loan made available
by the banks will allow Asp to make significant investment at local level. Banca Popolare di Milano
and Intesa Sanpaolo were assisted by a team from Nctm Studio Legale led by Eugenio Siragusa,
with the assistance of Nicola Biagioli and Martina Marmo.

Nctm assists Triboo Digitale in the acquisition of the business division of Fully Commerce for e-
store design and management

Nctm Studio Legale assisted Triboo Digitale, an e-commerce company of the Triboo Group, in the
acquisition of the business division of Fully Commerce, a company of the Develon Group engaged
in the development of online sales platforms. The transaction will enable Triboo Digitale to
increase the number of online stores managed and to grow further in the digital sector. Triboo
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Digitale was assisted by a team from Nctm Studio Legale led by Lukas Plattner, with the assistance
of Eleonora Sofia Parrocchetti. The deal is a further step to support the development strategy of
Triboo Digitale, which has already begun with the setting up of Bootique in October 2015, the
partnership with Indipendent Ideas in April 2016 and the merger by absorption of Grother S.r.l. -
holding of Triboo Digitale - into Triboo Media S.p.A., likewise advised by Nctm Studio Legale.

Nctm advises on acquisition of La Fortezza group

Itab Shop Concept, a Swedish company listed on the Stock Exchange of Stockholm who is the
leading European supplier of complete shopfitting concepts, checkouts and lighting systems,
acquired full control of Italian group La Fortezza, a leader in the production of shopfitting concepts
with headquarters in Italy, France, Spain, Portugal, Russia, Argentina, Dubai and Malaysia, for a
purchase price of 85 MEUR Euros for its entire corporate capital, on a cash and debt-free basis,
with an additional purchase price of a maximum of 20 MEUR based on the Italian group’s
performance until the end of 2017.The shareholders of La Fortezza S.p.A. were assisted by a team
from Nctm Studio Legale led by Paolo Montironi and Matteo Trapani, with the assistance of Lucia
Corradi and Antonella Barbato.

Nctm assists Dierre in acquisition of Ari-Metal s.r.l.

Nctm Studio Legale assisted Dierre S.p.A., a company of Modena engaged in the sector of
structural profiles and modular safety guards, perimeter accident prevention systems, linear
guides and conveyors, in which Gradiente private equity fund has a stake, in the acquisition of Ari-
Metal s.r.l., a company of Lombardy engaged in the development of technological solutions of
aluminium structural profiles. The acquisition, which is expected to be finalised in the first quarter
of 2017, is set in the context of the growth process of the Dierre group, aimed at strenghtening its
position in the reference market. The purchaser was assisted by a team from Nctm Studio Legale
led by Pietro Zanoni, who at the beginning of 2016 had advised Gradiente fund on its investment
in Dierre S.p.A.

Nctm with Idi Gazeley in the sale of a portfolio of logistics real estate properties

Nctm Studio Legale assisted IDI Gazeley, a company of the Brookfield Logistics Properties platform
and one of the leading investors and developers of logistics real estate in North America, Europe
and China, in the sale of a portfolio of logistics real estate properties located in Italy and Spain to
Blackstone, one of the US’s leading investment firms. IDI Gazeley was advised on Italian-law issues
by a team from Nctm Studio Legale led by Christian Mocellin, with the assistance of Alessandro
Vespa, as to corporate and real estate issues, and of Giovanni De’ Capitani, as to the finance
aspects of the transaction.
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The information and commentary herein do not and are not intended to amount to legal advice on a specific
matter. They are supplied for information purposes only. Every reasonable effort is made to make them
accurate and up to date, but no responsibility for their accuracy or correctness is assumed by our firm.  Any
reader is invited to obtain specific legal advice on any matter we treated here and is welcome to contact any
member of our staff.


