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1. Introduction 

In its latest Annual Report on Human Rights and Democracy in the World,1 the European Council 

included the legalisation of same-sex marriage in the United States and Mexico among other “important 

milestones” in the “progress towards equality” for LGBTI individuals.2 At present time, twelve out of 

28 EU Member States (namely, Belgium, Denmark, Finland, France, Ireland, Luxembourg, the 

Netherlands, Portugal, Spain, Slovenia, Sweden and the United Kingdom) recognise the right to marry 

for same-sex couples. Despite the increasing recognition of same-sex marriage among Member States, 

this matter continues to be highly contentious within the European Union. Many Eastern European 

countries that accessed the Union between 2004 and 2007 do not allow same-sex couples to marry nor 

to enter registered partnerships, while other Member States recognise same-sex unions exclusively 

through the latter institution. The latest domestic legislation on same-sex partnerships to enter into 

force so far was the Italian law no. 76 of 20 May 2016.3 

                                                           
* Peer reviewed. 
1 Council of the European Union, Annual Report on Human Rights and Democracy in the World in 2015, 20 
June 2016, available at http://www.consilium.europa.eu/en/press/press-releases/2016/06/20-fac-human-
rights-report-2015/ [last accessed on 6 December 2016]. 
2 Ibid., p. 42 
3 Legge no. 76 of 20 May 2016, Regolamentazione delle unioni civili tra persone dello stesso sesso e disciplina delle convivenze, 
GU Serie Generale of 21 May 2016 No. 118. 

http://www.consilium.europa.eu/en/press/press-releases/2016/06/20-fac-human-rights-report-2015/
http://www.consilium.europa.eu/en/press/press-releases/2016/06/20-fac-human-rights-report-2015/
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The great diversity of legal solutions within the Union territory is also a reflection of the general 

divergence of public opinions towards the matter of same-sex marriage. A recent Eurobarometer 

survey4 highlights that while 61% of EU-28 nationals believe that it should be allowed throughout 

Europe, such a percentage varies significantly depending on the Member State. In particular, a strong 

opposition is observable within States that prohibit same-sex marriage, at rates consistently higher than 

70%.  

 

In the light of this lack of a common European approach to same-sex marriage, institutions within both 

the European Union and the Council of Europe have been cautious to restrict States’ margin of 

appreciation in this area. Undoubtedly, the Court of Justice of the European Union (CJEU) and the 

European Court of Human Rights (ECtHR) have established significant state obligations towards 

same-sex couples. Their right to equal treatment in relation to a range of human and fundamental rights 

– including the right to obtain some form of legal recognition of their union – is extensively and 

increasingly established by these courts.  

Nonetheless, the question of the inclusion of same-sex couples within the scope of the human right to 

marry remains unanswered to this day. Neither the Charter of Fundamental Rights of the European 

Union (EU Charter) nor the European Convention on Human Rights (ECHR) explicitly establish such 

a right. A strictly literal interpretation of Art. 12 ECHR excludes the inclusion of same-sex couples 

within its scope. This provision indeed recognises the right to marry and found a family to “men and 

women of marriageable age”. Such a reference is absent from Art. 9 of the EU Charter. This provision 

simply establishes the right to marry and to found a family in accordance with domestic laws governing 

the exercise of this right. The Explanations to the EU Charter, however, clarified that this wording was 

chosen to cover “cases in which national legislation recognises arrangements other than marriage for 

founding a family”, and that Art. 9 neither prohibits nor imposes the recognition of same-sex marriage.5 

 

Despite the undeniable progress in the field of same-sex couples’ rights, the exclusion from the right to 

marry remains an apparently unbreakable ceiling in European case law. Yet, the importance of this 

matter is conveyed by the persisting submission of claims of discrimination on the grounds of sex 

orientation by same-sex couples excluded from this right, before domestic and supranational courts 

alike. 

                                                           
4 European Commission, Eurobarometer on Discrimination 2015: Social acceptance and perceptions on 
discrimination on the grounds of sexual orientation and gender identity, October 2015, available at 
http://ec.europa.eu/justice/discrimination/files/eurobarometer_lgbti_graphs_factsheet_national.pdf [last 
accessed on 6 December 2016], p. 6. 
5 Explanations Relating to the Charter of Fundamental Rights, O.J. C303 of 14 December 2007, p. 21. 

http://ec.europa.eu/justice/discrimination/files/eurobarometer_lgbti_graphs_factsheet_national.pdf
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This article aims to analyse this limitation, reasoning on possible future perspectives for the inclusion of 

same-sex couples within the scope of the human right to marry. To do so, this article will first critically 

review the gradual recognition of rights and entitlements to such couples in the case law of the CJEU 

and the ECtHR, with reference to several aspects of their lives together. A particular attention will be 

devoted to its assessment of the comparability of same-sex couples’ situation with that of different-sex 

couples. Second, it will move on to focus on the right to marry – analysing the reasons for the 

exclusion of same-sex couples from this basic human right. In this context, the comparability of civil 

unions or registered partnerships (as envisaged in the domestic jurisdictions of EU Member States) 

with the institution of marriage will be discussed. Third, this article will enquire on possible further 

developments in the case law of the CJEU and ECtHR on the matter, particularly in the light of the 

general principle of equality and non-discrimination. 

 

2. Same-Sex Couples’ Right to Non-Discrimination in Situations of Lack of Recognition of 

their Union 

According to a consolidated principle in the ECtHR case law,6 any difference of treatment based on 

sexual orientation must be justified by very weighty and serious reasons. At the same time, Member 

States enjoy a wide margin of appreciation under the ECHR with respect to general economic or social 

measures.7 These two tenets have been balanced in a variety of realms of same-sex couples’ lives. 

Often, the line of reasoning submitted by same-sex couples before the ECtHR concerns some form of 

differential treatment in comparison to different-sex couples. Such a differential treatment may amount 

to either direct or indirect discrimination – depending on whether domestic law explicitly excludes 

same-sex couples from certain rights or entitlements, or it reserves such rights to married couples in 

legal context where access to marriage is precluded to same-sex couples. 

 

In order for an issue to arise under Art. 14 ECHR, in any case, the ECtHR must first assess the 

existence of a difference in treatment of relevantly similar situations, or conversely of an equal 

treatment of persons in significantly different situations.8 This principle has led the ECtHR to consider 

whether and in what respects same-sex couples can be said to be in a comparable or similar situation to 

that of different-sex ones. Interestingly, this question has been posed in relation to very diverse 

                                                           
6 Karner v. Austria, cit., para. 37; L. and V. v. Austria, judgment of 9 January 2003, App. No. 39392/98 and 
39829/98, para. 45, Smith and Grady v. the United Kingdom, judgment of 25 July 2000, Apps. No. 33985/96 and 
33986/96, para. 90, Schalk and Kopf, cit., para. 97. 
7 Stec and Others v. the United Kingdom, judgment of 12 April 2006, Apps. No. 65731/01 and 65900/0, para. 52, 
Schalk and Kopf, cit., para. 97. 
8 Thlimmenos v. Greece, App no. 34369/97, judgment of 6 April 2000, §44. 
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domestic contexts. In some cases, the national law of the respondent State same-sex couples were 

barred from marriage, but could access civil unions, registered partnerships or other forms of legal 

recognition. In other instances, domestic law did not envisage any form of recognition of same-sex 

unions, in the form of marriage or in any other form.  

In the latter group of judgments, partners in same-sex couples argued before the ECtHR that they had 

suffered discrimination with respect to their right to family life because of domestic norms that 

reserved certain rights or benefits to married couples. The ECtHR assessed these cases by starting from 

the preliminary question of whether the involved same-sex couples had been treated differently than 

persons in comparable situations, or in the same way as persons in relevantly different situations. The 

choice of suitable comparators in this context, and the consequent judicial reasoning on the meaning of 

equality and non-discrimination in the field of same-sex couples’ family life, is a particularly interesting 

aspect of this case law. 

 

The two most recent judgments in this field – Aldeguer Tomás v. Spain9 and Taddeucci and McCall v. Italy10- 

exemplify how different interpretative choices in this context can lead to significantly divergent judicial 

outcomes. 

In Aldeguer Tomás, a Spanish citizen lamented having been discriminated against on the grounds of 

sexual orientation due to the refusal of the national authorities to grant him a survivor’s pension after 

the death of his male partner. This benefit was indeed reserved by Spanish law to persons who had 

been married to the deceased. Mr. Aldeguer Tomás argued before the ECtHR that he had been unable 

to marry because same-sex marriage had only been legalised in Spain three years after his partner’s 

death. In support of this claim, he compared his situation to that of unmarried heterosexual couples 

who had been unable to marry before divorce was allowed in Spain. The legislation that amended the 

Spanish Civil Code and legalised divorce, indeed, had retroactively recognised the right to survivor’s 

pensions for different-sex couples who had been unable to marry because they were tied by a previous 

marriage. The law that had legalised same-sex marriage in 2005, on the other hand, did not include a 

similar provision.  

However, the ECtHR did not uphold this claim. Despite observing “some similarities between both 

situations taken in the abstract”,11 it deemed that they were not sufficient to place same-sex couples 

such as Mr. Aldeguer Tomás and his partner in a relevantly similar position to that of different-sex 

couples who had been unable to marry before 1981 due to the prohibition to divorce. Indeed, in its 

                                                           
9 Aldeguer Tomás v. Spain, App no. 35214/09, judgment of 14 June 2016. 
10Taddeucci and McCall v. Italy, App no. 51362, judgment of 30 June 2016. 
11 Ibid., para 86. 
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view the legal impediment to marriage established in the two cases was different in nature. While 

heterosexual couples were prevented from remarrying until 1981, before 2005 same-sex couples were 

ineligible for marriage altogether. Such difference led the ECtHR to conclude that Spain had not 

breached Arts. 8 and 14 ECHR in the exercise of its margin of appreciation in the field of the legal 

recognition of same-sex couples.  

 

The choice of comparators in the Aldeguer Tomás case has been criticised as inappropriate.12 In 

particular, comparing the situation of the applicant to that of a heterosexual person who could not 

remarry before divorce was legalised would obscure the genuine reason for the denial of a survivor’s 

pension to Mr. Aldeguer Tomás – namely, his sexual orientation. Shortly after this judgment, the 

Taddeucci and McCall case confirmed that a more appropriate comparator in similar situations would be 

constituted by unmarried heterosexual couples who could legally get married. This comparator was also 

used by Advocate General Kokott in her Opinion on the case of Parris v. Trinity College before the 

CJEU,13 concerning a virtually identical instance to that examined by the ECtHR in Aldeguer Tomás. AG 

Kokott observed that the requirement to enter into a marriage or civil partnership before the 

employee’s 60th birthday to receive a survivor’s pension affected “a large number of homosexual 

employees (…) more severely and more deleteriously than their heterosexual colleagues”.14 Indeed, 

while heterosexual employees could freely choose whether to marry before their 60th birthday, the same 

could not be said for homosexual ones until 2011 – when Ireland legalised same-sex marriage. This 

legal impossibility was in her view sufficient in itself to suggest the presence of indirect discrimination 

in breach of Art. 2 of Directive 2000/78/EC on equal treatment in employment and occupation.15  

Regrettably, the CJEU failed to take this perspective into consideration in its recent judgment on the 

case.16 Instead, it expressed the view whereby the freedom for Member States to allow same-sex 

marriage or other forms of recognition of same-sex couples – as well as their competence on matters 

concerning marital status under Recital 22 of Directive 2000/78 – meant that no indirect discrimination 

had occurred in this case. In other words, the fact that the inability for the applicant to access a 

                                                           
12 L. LAVRYSEN, Aldeguer Tomás v. Spain: a missed opportunity for the Court to provide guidance concerning the legal recognition 
of same-sex relationships, Strasbourg Observers, available at 
https://strasbourgobservers.com/2016/07/07/aldeguer-tomas-v-spain-a-missed-opportunity-for-the-court-to-
provide-guidance-concerning-the-legal-recognition-of-same-sex-relationships/ [last accessed on 24 October 
2016]. 
13 Opinion of Advocate General Kokott, Dr David L. Parris v. Trinity College Dublin and Others, C-443/15, delivered 
on 30 June 2016. 
14 Ibid., 57. 
15 Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in 
employment and occupation, O.J. L303 of 2 December 2000. 
16 Dr David L. Parris v. Trinity College Dublin and Others, C-443/15, judgment of 24 November 2016. 

https://strasbourgobservers.com/author/laulav/
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survivor’s pension was due to the legal impossibility for same-sex couples to marry before 2011 – and 

the absence of any state obligation to recognise same-sex marriage under EU law – appeared to satisfy 

the CJEU on the non-discriminatory character of the 60th birthday requirement.17 

 

On the very same day AG Kokott’s delivered her Opinion on the Parris case, the ECtHR issued its 

Taddeucci and McCall judgment. This case concerned a couple made up by an Italian and a New Zealand 

national (Mr. Taddeucci and Mr. McCall respectively). They submitted that the refusal of the domestic 

authorities to issue a residence permit for family reasons to Mr. McCall – on the grounds that he did 

not qualify as a “family member” under Italian  immigration law–18 constituted a discrimination on the 

grounds of sexual orientation. At domestic level, the Italian Supreme Court (Corte di Cassazione) had 

deemed this exclusion compatible with Arts. 8 and 14 ECHR. In judgment no. 6441/2009,19 the Court 

had concluded that these provision did not demand the inclusion of non-married couples (registered or 

not) within the legal definition of family members provided by Italian rules on family reunification. In 

its view, Italian law did not discriminate specifically against same-sex couples because in its margin of 

appreciation in the field of migration law it excluded any type of non-marital union from the possibility 

to obtain residence permits on the grounds of family life.20 

The ECtHR faced the question of whether Mr. Taddeucci and Mr. McCall had been treated differently 

than persons in a situation relevantly similar to theirs, or in the same manner of persons in a different 

situation. For this purpose, it did not deem appropriate to consider their situation as comparable to that 

of an unmarried different-sex couple. Differently than heterosexual couples, indeed, they did not enjoy 

a right to marry under Italian law. In fact, at the time of the events discussed in this case Italian law did 

not envisage civil partnerships either. Therefore, Italy had failed to treat differently persons in relevantly 

different situations. The ECtHR then considered that this fact had made it impossible for Mr. 

Taddeucci and Mr. McCall to obtain any form of legal recognition of their union for the purpose of 

family reunification. Therefore, it concluded that a breach of Arts. 8 and 14 ECHR had occurred. 

 

The Taddeucci and McCall judgment established a new and crucial principle for same-sex couples’ right to 

equality in the field of family life. On the one hand, it stated that such couples are in a relevantly 

different situation than different-sex couples in countries where the former do not enjoy any form of 

                                                           
17 Ibid., paras. 51 – 62. 
18 Art. 29(1)(a) of the so-called Testo Unico Immigrazione (decreto legislativo no. 286 of 25 July 1998, G.U. no. 191 of 
18 August 1998, S.O. no. 139) grants third-country nationals with the right to apply for family reunification with 
“spouses who are not legally separated from them and who are above the age of eighteen”. Partners, let alone 
same-sex partners, are not included in the scope of this or other provisions on family reunification. 
19 Corte di Cassazione, sez. civile, judgment no. 6441 of 17 March 2009. 
20 Ibid., para 4 of Legal Grounds. 
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legal recognition. On the other hand, precisely this difference grounds a positive state obligation to 

treat same-sex couples differently than heterosexual couples, and a failure to do so must be supported 

by an objective and reasonable justification. 

This interpretative stance constitutes a novelty in the ECtHR case law, which had until this point 

merely observed that unmarried same-sex couples could not be considered in the same position as 

married different-sex couples in legal orders where marriage enjoys a special status. In Courten v. the 

United Kingdom,21 for instance, a claim of violation of Arts. 14 and 8 against the reservation of an 

exemption from inheritance tax to married persons exclusively was declared inadmissible by the 

ECtHR. In its view, Mr. Courten’s was not in a comparable situation to married couples because he 

was in an “informal relationship” with his partner rather than in a civil partnership or marriage.22 The 

fact that British law at the time did not envisage either form of recognition for same-sex couples did 

not prevent this conclusion, since the pace of legislative changes in this field was considered to be 

within the state’s margin of appreciation. 

 

In this light, it emerges that the Taddeucci and McCall judgment offered much-needed clarifications. 

Here, the ECtHR did not undermine the tenet whereby States Parties are indeed free to grant marriage 

with a special legal status – and thus to reserve certain rights to married couples. It also did not reverse 

its previous findings that, when States strictly define marriage as the union between a man and a 

woman, this special status places same-sex couples in a relevantly different situation than different-sex 

couples.  

Nonetheless, it clarified that precisely this different situation demands a different legal treatment 

pursuant Art. 8 and 14 ECHR. Especially in situations where the State denies any form of recognition 

to same-sex couples and excludes non-married couples from certain rights and entitlements, it must 

submit a reasonable and objective justification for this exclusion. In fact, sexual orientation is among 

the grounds of different treatment for which the ECtHR requires particularly convincing and weighty 

reasons for this purpose.23 It is noteworthy that the Taddeucci judgment held that the protection of the 

traditional family alone does not constitute an objective and reasonable justification for this purpose.24 

While certainly important, these principles will be less and less applicable in the foreseeable future – 

considering that the majority of EU Member States have introduced various forms of registered 

partnerships for same-sex couples. In situations where the State does provide some form of recognition 

                                                           
21 Courten v. the United Kingdom, App. No. 4479/06, judgment of 4 November 2008. 
22 Id. 
23 See for instance X and Others v. Austria, App. No. 19010/07, judgment of 19 February 2013, para. 99, and the 
case law cited therein. 
24Taddeucci and McCall, cit., para. 94. 
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of their union besides marriage, same-sex couples in registered partnerships might not be seen as in a 

relevantly different situation than married couples. Consequently, the State might not be obliged to 

treat them differently than unmarried different-sex couples by including them in certain rights and 

benefits generally reserved to married couples. The next paragraph will explore this matter, enquiring 

on whether and to what extent same-sex couples might push the boundaries of the current European 

case law in the context of legal orders that grant them access to civil partnerships to pursue rights and 

entitlements linked to marriage. 

 

3. The Right to Non-Discrimination in the Light of the Persisting Differences Between Civil 

Partnerships and Marriage 

In the European process of recognition of same-sex unions, several EU Member States and State 

Parties of the Council of Europe have opted to establish registered partnerships or civil unions for 

same-sex couples.25 These domestic legal orders recognise an array of rights and entitlements to 

registered partners which were previously reserved to married couples. However, in some (not at all 

minor) respects a difference of treatment persists.  

Both the ECtHR and the CJEU have examined claims of discrimination submitted by same-sex couples 

in registered partnerships, who pursued access to rights and entitlements still reserved to (different-sex) 

married couples by domestic laws. The ECtHR has mainly rejected claims of violation of Arts. 8 and 14 

ECHR in this realm. In Manenc v. France26 and Gas and Dubois v. France,27 the ECtHR observed that same-

sex couples who had entered a PACS are not in a comparable situation with married couples, because 

of the special legal status granted to marriage by French law.28 The exclusion of couples in a PACS 

from reversionary pensions and second-parent adoption was therefore seen as a natural and legitimate 

consequence of such a difference in status.  Similarly, in X. and Others v. Austria,29 it held that the special 

legal regime reserved to marriage prevented to consider same-sex couples in a registered partnership in 

                                                           
25 M. FICHERA, Same-Sex Marriage and the Role of Transnational Law: Changes in the European Landscape, in German Law 
Journal, no. 17, 2016. 
26 Manenc v. France, inadmissibility decision of 21 September 2010, application No. 66686/09. 
27 Gas and Dubois, cit. 
28 For a general review on the different degrees of protection offered by French law respectively to marriage and 
PACS, see S. BERNARD AND A. OUDAOUD, La Singularité du PACS’, in Archive ouverte en Sciences de l'Homme et de la 
Société (2013), available at https://halshs.archives-ouvertes.fr/halshs-00850246 [last accessed on 28 October 
2016]. 
29 X. and others v. Austria, judgment of 19 February 2013, application No. 19010/07. 

https://halshs.archives-ouvertes.fr/halshs-00850246
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a relevantly similar situation to spouses. It was therefore legitimate for Austrian authorities to treat 

these two groups differently in relation to second-parent adoption.30 

In the ECtHR’s case law, then, the special status recognised to marriage by domestic law prevents to 

consider same-sex couples in a situation comparable to that of married couples.31 This principle has 

been applied both to domestic orders that failed to offer any form of recognition to these couples (as 

shown in the previous paragraph), and to those which envisaged registered partnerships, civil unions 

and so forth. 

 

The CJEU, on its part, has been asked on multiple occasions to clarify whether reserving certain 

benefits to married couples is a measure compatible with Directive 2000/78/EC. German law, which 

introduced registered life partnerships for same-sex couples in 2001, was for instance scrutinised in 

Maruko32 and Rӧmer.33 Both cases concerned access to social security benefits – respectively a 

supplementary retirement pension and a widower’s pension. The referring courts in these cases sought 

to determine whether Arts. 1 and 2 of the Directive precluded a difference in treatment in this field 

between registered partners and spouses.34 The CJEU took a cautious stance in this context. It left to 

the referring courts to determine whether same-sex couples in registered partnerships could be 

considered in a comparable situation with different-sex married couples. In case of a positive answer, a 

differential treatment would constitute indirect discrimination on the grounds of sexual orientation.35 In 

Rӧmer, the  CJEU suggested that in order to determine the comparable character of such situations, 

referring courts should take into account "respective rights and obligations of spouses and persons in a 

registered life partnership, as they are governed within the corresponding institutions".36 

Subsequently, the CJEU adopted a more decisive approach. In the Hay judgment,37 it took it upon itself 

to determine that persons in PACS were in a comparable situation with married couples under French 

                                                           
30 On the other hand, the ECtHR established that in this realm Austria must have treated all unmarried couples 
in the same way regardless of sexual orientation. The failure to do so grounded its finding of a breach of Arts. 8 
and 14 ECHR, since unmarried different-sex couples could access second-parent adoption.  
31 On this case law, see M. C. VITUCCI, Orientamento Sessuale e Adozione nella Giurisprudenza della Corte Europea dei 
Diritti Umani, in Diritti Umani e Diritto Internazionale, n. 2, 2013.  
32 Tadao Maruko v. Versorgungsanstalt der deutschen Bühnen, C-267/06, judgment of 1 April 2008. 
33 Jürgen Römer v. Freie und Hansestadt Hamburg, C- 147/08, judgment of 10 May 2011. 
34 In Maruko, this difference consisted in the restriction of survivors' pension exclusively to surviving spouses, 

and in its denial to surviving registered partners. The Rӧmer case concerned in the payment of lower 
supplementary pensions to registered partners in comparison to spouses. 
35 Maruko, cit., paras. 65 -73; Rӧmer, cit., paras. 37 – 52.   
36 Maruko, cit., para 52. 
37 Frédéric Hay v. Crédit agricole mutuel de Charente-Maritime et des Deux-Sèvres, C-267/12, judgment of 12 December 
2013. 
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law as to benefits in terms of pay and working conditions.38 This conclusion was prompted by the 

observation that such benefits were not granted by the collective agreement at issue in this case on the 

grounds of rights and obligations arising from marriage, but simply on the occasion of marriage. 

Therefore, the different regulation of marriage and the PACS – even in crucial areas such as property, 

succession and parenthood – was irrelevant in this context. The CJEU then concluded that the granting 

of a paid leave and a bonus exclusively to employees who entered into marriage constituted a direct 

discrimination on the grounds of sexual orientation against homosexual employees in a PACS 

arrangement, since same-sex marriage was not permitted at the time.  

 

The Hay judgment might lead to the conclusion that the CJEU offers a stronger protection to same-sex 

couples’ right to equality and non-discrimination than the ECtHR – at least in the context of domestic 

legal orders that exclusively grant them with access to civil partnerships. However, the CJEU has always 

been careful to clarify that the assessment concerning the comparable character of the respective 

situations of same-sex couples and different-sex couples must always refer to the specific benefit at 

issue in each case – rather than being carried out “in a global and abstract manner”.39 The outcome of 

the Hay judgment was in fact due to the specific quality of the benefit under discussion, which was 

granted on a very general and broad basis – to the point that it included not only the case of employees’ 

marriage but even the marriage of that employee’s close relatives. 

On the other hand, differences in the scope of the rights respectively granted to civil partners and 

spouses have never been examined by the CJEU, which instead focused on employment-related 

matters within the scope of Directive 2000/78. This is not surprising at all, considering the latter is the 

only source of secondary EU law that tackles discrimination on the grounds of sexual orientation. This 

situation is not bound to change in the near future. A Directive Proposal on discrimination outside the 

labour market (including the grounds of sexual orientation) is currently under examination before the 

European Council.40 However, this source explicitly excludes from its scope of application crucial areas 

such as marital and family status, adoption and reproductive rights, as well as property and succession. 

The scope of the proposed Directive is defined by its Art. 3 as encompassing exclusively social 

protection and advantages, education and access to goods and services. The Proposal also leaves intact 

the Member States’ discretional power to institute registered partnerships and to determine whether 

                                                           
38 Ibid paras. 35 – 38. 
39 Ibid., para. 33; see also Maruko, cit., paras. 67 – 69; Römer, cit., paras. 42. For a commentary on the strict criteria 
adopted by the CJEU in this jurisprudence to assess the reasonableness of a differential treatment in the field of 
social security, and for a comparison with other domestic jurisdictions, see A. SCHILLACI, Pensione di Reversibilità e 
Coppie Omosessuali: Quadro Comparativo, in Osservatorio Costituzionale, n. 2, 2015. 
40 Proposal for a Council Directive on implementing the principle of equal treatment between persons 
irrespective of religion or belief, disability, age or sexual orientation, COM/2008/0426/final, 2 July 2008. 
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they are comparable to marriage. Only once they do so, the Proposal establishes that the principle of 

equal treatment applies to this field.41  

 

With respect to the matter of equality between same-sex couples in civil partnerships and married 

different-sex couples, both European courts have preserved a wide margin of appreciation for States in 

the field of the regulation of same-sex partnerships. The ECtHR has consistently entrusted domestic 

legislators and courts with the decision to place them in a comparable situation with married couples. 

As a result, it has established the quite tautological principle whereby same-sex partners and different-

sex spouses must be treated equally whenever domestic law regulates their respective rights and 

entitlements in a relevantly similar way.  

As to the CJEU, the Hay judgment assessed the comparability of the situation of heterosexual married 

couples and homosexual couples in a civil partnership. However, in addition to presenting the 

abovementioned limitations, this judgment also left unanswered the broader question of the 

comparability of these two institutions. The CJEU was indeed careful to limit the scope of its decision 

to rights simply granted on occasion of marriage, rather than to rights and entitlements strictly 

connected to marriage. The state obligation under Directive 2000/78 to ensure equal access to the 

former regardless of sexual orientation, then, cannot be automatically extended to the latter. As a result, 

the different legal treatment between marriage and civil partnership remains to date unchallenged in the 

CJEU case law.42  

 

In this light, an important question concerns what perspectives are currently available to same-sex 

couples for pushing the boundaries of the current understanding of their right to equality with 

different-sex couples in European law and case law. This paragraph has shown that the possibility of 

eroding the domain of rights and entitlements reserved to spouses is hampered by the discussed judicial 

interpretations in the ECtHR and the CJEU case law. The next paragraphs will then reflect on another 

option – namely, the direct pursuit of the right to marry by same-sex couples in conditions of equality 

and non-discrimination. Two main areas will be explored – namely, the contestation of a 

heteronormative understanding of marriage in the ECtHR case law and the attempts of same-sex 

                                                           
41 Ibid., para 5, Art. 3. 
42 On this aspect see also J. MULDER, Triangular Marriage Equality or Separate but Equal: Moving Targets of Conceptual 
Confusion?, in University of Leicester School of Law Research Paper , no. 15 – 21, 2015, available at 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2630051 [last accessed on 8 December 2016], who argues 
that the absence of discussion over the eventual privileged status enjoyed by marriage in certain domestic 
jurisdictions and its justification is due to the choice of the CJEU to frame this issue as one of direct 
discrimination instead of indirect discrimination.  

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2630051
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couples to obtain recognition of a foreign marriage on the grounds of the right to free movement 

under EU law. 

 

4. Which Perspectives for Same-Sex Couples’ Access to Marriage? 

4.1.  The Right to Marry under Art. 12 ECHR and its Heteronormative Interpretation  

The previous paragraph has shown that claims of unequal treatment submitted by same-sex couples in 

registered partnerships in relation to rights reserved to married couples have not been upheld by the 

ECtHR so far. Their right to legal recognition under Art. 8 can instead be complied with through the 

adoption of civil unions, registered partnerships and other similar institutions. At the same time, the 

ECtHR has consistently clarified that Art. 12 ECHR neither demands nor prohibits the inclusion of 

same-sex couples within the scope of the right to marry. This principle was reiterated most recently in 

the judgment of Chapin and Charpentier. This case originated from the claim of two French partners (Mr. 

Chapin and Mr. Charpentier)43 who claimed that the annulment of their marriage by domestic courts 

breached their right to marriage under Art. 12 ECHR and their right to respect for private and family 

life under Art. 8 ECHR, taken together with the prohibition of discrimination on the grounds of sexual 

orientation established by Art. 14 ECHR.  

The marriage of Mr. Chapin and Mr. Charpentier had been performed by the major of the city of 

Bègles despite the objection of the Public Prosecutor at the Bordeaux Tribunal de Grande Instance, and 

had been subsequently annulled by the latter. French laws at the time did not envisage the possibility 

for same-sex couples to marry.44 Before the ECtHR, Mr. Chapin and Mr. Charpentier argued that they 

had been treated differently from heterosexual couples. While the latter could choose between three 

forms of legal recognition of their union – marriage, concubinage (a de facto union regulated by Art. 515-8 

of the French Civil Code) and the civil partnership called Pacte Civil de Solidarité (PACS)45 – they, as a 

same-sex couple, could only access the last two institutions. Moreover, they argued that PACS offered 

them with vastly inferior legal protections, particularly with respect to matters such as nationality and 

residence, widower’s pensions and the regulation of property. In their view, this differential treatment 

neither pursued a legitimate aim nor was proportionate. 

The ECtHR rejected these claims. First, it refused to substitute its own assessment to that of the 

domestic authorities on the matter of same-sex marriage, since they were better placed to evaluate and 

                                                           
43 Chapin and Charpentier, Fifth Section, judgment of 24 June 2016, App no. 30141/04. 
44 See in particular Arts. 75 and 144 of the French Civil Code, as in force at the time of the application in the 
present case.  
45 Art. 515-1 of the French Civil Code defines the PACS as a contract concluded between two adults of either 
the same sex or of opposite sex, for the purpose of organising their life together.  
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respond to society’s needs. Second, it noted that it did not have an obligation to decide in detail on 

each difference between marriage and the PACS, that it any case such differences corresponded to the 

general trend observable in other Member States, and that nothing suggested that France had gone 

beyond its margin of appreciation in choosing the rights and obligations entailed by the PACS. 

 

In Chapin and Charpentier v. France, the ECtHR relied on its consolidated case law on the right to marry 

under Art. 12 ECHR. Since its landmark judgment of Schalk and Kopf v. Austria,46 the ECtHR has 

reiterated on multiple occasions that while Art. 12 does not necessarily have to be limited to marriage 

between persons of the opposite sex, it does not encompass a state obligation to grant same-sex 

couples with access to marriage.47 This should not be understood to mean that the ECtHR has offered 

no protection whatsoever to the rights of same-sex couples. On the one hand, it has interpreted Art. 8 

and 14 ECHR as enshrining their right to equal treatment in a variety of realms,48 including access to 

residence permits for family members,49 social security and social assistance benefits such as insurance 

and pensions,50 as well as succession.51 On the other hand, from Schalk and Kopf onwards the ECtHR 

has recognised that same-sex couples are “in relevantly similar situation to a different-sex couple as 

regards their need for legal recognition and protection of their relationship”.52 This principle has not 

grounded same-sex couples’ access to marriage. The ECtHR has considered that the choice of the most 

appropriate way to legally recognise such couples must be left within the margin of appreciation of 

State Parties. Incidentally, this interpretation was also embraced by the Italian Constitutional Court, in 

the light of Arts. 2, 3 and 29 of the Constitution, Art. 9 of the EU Charter as well as Arts. 8, 12 and 14 

ECHR.53 However, as clarified in Oliari v. Italy,54 States have a positive obligation to provide them with 

some form of recognition in order not to incur in breaches of Art. 8 and 14 ECHR. 

                                                           
46 Schalk and Kopf v. Austria, judgment of 24 June 2010, App no. 30141/04. On this judgment, see P. PUSTORINO, 
Same-Sex Couples Before the ECtHR: The Right to Marriage, in D. GALLO et al. (eds.), Same-Sex Couples before National, 
Supranational and International Jurisdictions, Berlin and Heidelberg, 2014; M. MILANOVIC, No Right to Same-Sex 
Marriage under the ECHR, EJIL:Talk! Blog, available at http://www.ejiltalk.org/no-right-to-same-sex-marriage-
under-the-echr/ [last accessed on 18 October 2016]. 
47 Gas and Dubois v. France, Fifth Session, judgment of 15 March 2012, App no. 25951/07; Hämäläinen v. Finland. 
48 For a general review of the ECtHR’s jurisprudence on this matter, see L. MAGI, Same-Sex Couples Before the Inter-
American System of Human Rights, in D. GALLO et al. (eds.), Same-Sex Couples, cit. 
49 Pajić v. Croatia, judgment of 23 February 2016, App no. 68453/13; Taddeucci and McCall v. Italy, judgment of 30 
June 2016, App no. 51362/09. 
50 P.B. and J.S. v. Austria, judgment of 22 July 2010, App no. 18984/02. 
51 Karner v. Austria, judgment of 24 July 2003, App no. 40016/98; Kozak v. Poland, judgment of 2 March 2010, 
App no. 13102/02. 
52 Schalk and Kopf, cit., para. 99. 
53 Corte Costituzionale, judgment no. 138 of 14 April 2010. On the scope of interpretation carried out by the 
Constitutional Court in this judgment, see R. ROMBOLI, La Sentenza 138/2010 della Corte Costituzionale sul 
Matrimonio tra Omosessuali e le sue Interpretazioni, in Rivista Associazione Italiana dei Costituzionalisti, n. 3, 2011. On the 
interpretation of Art. 29 of the Constitution by Italian courts in relation to same-sex couples’ rights, see M. 

http://www.ejiltalk.org/no-right-to-same-sex-marriage-under-the-echr/
http://www.ejiltalk.org/no-right-to-same-sex-marriage-under-the-echr/
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 The Chapin and Charpentier judgment also reiterated that the legislative choice to recognise same-sex 

couples through registered partnerships rather than marriage does not breach Art. 12 in conjunction 

with Art. 14 ECHR. Further claims in this sense are therefore bound to be rejected by the ECtHR. This 

will likely be the case, for instance, of the pending application of Hörmann and Moser v. Austria.55 The 

applicants submitted compelling argumentations before domestic courts, stressing that the significant 

differences between registered partnerships and marriage under Austrian law led them to prefer 

marriage – which was however precluded to them as a same-sex couple. In any case, even in a 

hypothetical situation of perfect equality of rights attached to each institution, the preclusion of 

marriage to same-sex couples did not in their view pursue a legitimate aim and amounted to what they 

qualified as “sexual apartheid”. Regrettably, the question ultimately posed to the ECtHR concerned the 

compatibility with Arts. 8 and 14 ECHR of a very limited aspect of Austrian law, namely the fact that 

registered partnerships and marriage have to be concluded before different authorities. In the light of 

the ECtHR’s previous case law, a recognition of violation of such rights in this case appears unlikely. 

 

These observations prompt the question of whether useful indications might come from a similar 

challenge to the heteronormativity of marriage as a legal notion raised before the ECtHR by transsexual 

applicants. There are obvious differences in the facts giving rise to the respective claims of homosexual 

and transsexual individuals. Nonetheless, this case law is relevant for the purpose of this article. Here, 

indeed, the ECtHR also faced the question of the legitimacy of excluding certain categories of persons 

from the right to marry, and in this context was asked to determine the meaning and scope of Art. 12 

ECHR. 

The Goodwin judgment, in particular, opened interesting perspectives with this respect.56 Before this 

case, the ECtHR had consistently rejected claims of violation of Art. 12 ECHR raised by post-operative 

transsexual individuals who had been prevented to marry (or whose foreign marriage had not been 

                                                                                                                                                                                                 
D’AMICO, Diritti LGBT e “Nuove Famiglie” in Italia, in M. D’AMICO, C. NARDOCCI, M. WINKLER (Eds.), 
Orientamento Sessuale e Diritti Civili: Un Confronto con gli Stati Uniti d’America, Franco Angeli, 2014.  
54 Oliari and Others v. Italy, judgment of 21 July 2015, Apps. No. 18766/11 and 36030/11. See E. CRIVELLI, Oliari 
e altri c. Italia: La Corte di Strasburgo Condanna l’Immobilità del Legislatore Italiano nel Riconoscimento delle Unioni 
Omosessuali, in Quaderni Costituzionali, no. 4, 2015; E. SAVARESE, In margine al Caso Oliari: Ovvero di Come il Limbo 
Italiano delle Coppie Omosessuali Abbia Violato gli Obblighi Positivi dell’Art. 8 CEDU, in Diritti Umani e Diritto 
Internazionale, no. 9, 2015.; M. WINKLER, Lo Statuto Giuridico delle Coppie Omosessuali (di Nuovo) Dinanzi la Corte di 
Strasburgo: il Caso Oliari e Altri c. Italia, SIDI Blog, 27 July 2015, available at 
http://www.sidiblog.org/2015/07/27/lo-statuto-giuridico-delle-coppie-omosessuali-di-nuovo-dinanzi-la-corte-
di-strasburgo-il-caso-oliari-e-altri-c-italia/ [last accessed on 7 March 2017]. 
55 Hörmann and Moser v. Austria, case communicated on 29 May 2015, App no. 31176/13. 
56 Goodwin v. the United Kingdom, judgment of 11 July 2002, application no. 28957/95. 
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recognised) because British laws did not recognise their gender reassignment for this specific purpose.57 

In the ECtHR’s view, the reliance in domestic law on biological criteria for determining a person’s sex 

for the purpose of marriage was within the margin of appreciation of State Parties. In Goodwin, it 

reversed this stance. The applicant in this case (a male to female transsexual) argued that British law’s 

reliance on only some biological criteria to determine a person’s sex and the consequent impossibility 

for her to marry her male partner constituted a breach of Art. 12 ECHR. This time, the ECtHR upheld 

such a claim. The argumentations in support of this conclusion are particularly meaningful also for 

same sex couples’ access to marriage. First, it observed that the second part of Art. 12 (the right to 

found a family) must not be considered as a precondition of its first part (the right to marry). 

Therefore, the inability to conceive a child cannot undermine the right to marry. Second, at the time of 

the judgment (2002) it could no longer be maintained that the letter of Art. 12 ECHR – referring to 

“the right of a man and a woman to marry” – could refer to “a determination of gender by purely 

biological criteria”.58 Because of medical and scientific progress, a focus on certain biological factors 

could no longer justify a denial of legal recognition of the chosen gender of a post-operative 

transsexual. 

The reasoning of the ECtHR in Goodwin was also echoed by the CJEU judgment of K.B. v. National 

Health Service Pension Agency.59 Here, the CJEU established that a provision that reserves survivors’ 

pensions to married couples – excluding persons who could not marry because of a lack of legal 

recognition of gender reassignment surgery – is contrary to the principle of equal pay ex Art. 141 EC. 

In this context, the CJEU also relied on the Goodwin judgment – concluding that the situation under 

examination was incompatible in principle with the ECHR as well.60  

On a more general level, the reference in Goodwin to the lack of general consensus among States in 

relation to access to marriage for transsexual individuals is noteworthy. Here, indeed, the ECtHR 

observed that the persisting absence of a common European approach to this matter demanded to 

leave a wide margin of appreciation to States Parties. Nonetheless, the ECtHR argued that the lack of a 

common approach in relation to the effects of sex reassignment on marriage was “hardly surprising”, in 

the light of the diversity of domestic legal traditions within the Council of Europe and of the wide 

margin of appreciation enjoyed by States Parties in this realm. Accordingly, this aspect had to be 

                                                           
57 Rees v. the United Kingdom, judgment of 17 October 1986, application no. 9532/81; Sheffield and Horsham v. the 
United Kingdom, judgment of 30 July 1998, application nos. 22985/93 and 23390/94; Cossey v. the United Kingdom, 
judgment of 27 September 1990, application no. 10843/84;  
58 Christine Goodwin v. the United Kingdom, App no. 28957/95, judgment of 11 July 2002, para. 100. 
59 K.B. v. National Health Service Pensions Agency and Secretary of State for Health, judgment of 7 January 2004, C-
117/01. 
60 Ibid. paras. 33 - 34. 
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considered less important than the existence of “a continuing international trend”61 of increased social 

acceptance and legal recognition of post-operative transsexuals. 

This interpretative choice influenced, among other findings, also that of violation of Art. 12 ECHR. 

The Goodwin judgment concluded that this discrepancy between recognition of gender reassignment 

and access to marriage for transsexuals could not justify leaving the latter entirely to the discretion of 

States Parties, because “this would be tantamount to finding that the range of options open to a 

Contracting State included an effective bar on any exercise of the right to marry”.62 Therefore, while 

States were left free to establish legal prerequisites for the exercise of the right to marry, they could not 

completely exclude transsexuals from the such a right. 

The refined principle whereby the wide margin of appreciation left to State Parties as a result of a lack 

of a European consensus may not translate into the possibility to bar any exercise of the right to marry 

for certain groups could constitute a strong argument in support of same-sex marriage. Yet, the ECtHR 

has consistently failed to carry out such an interpretation in cases concerning same-sex marriage, 

focusing on the lack of a common European approach to this matter as a justification for the granting 

of a wide margin of appreciation to States.63  

The Hämäläinen judgment,64 in particular, was a wasted occasion to apply the principles established in 

Goodwin to the field of same-sex marriage. Here, the issue of access to marriage for same-sex couples 

overlapped with that of the recognition of the legal effects of gender reassignment surgery in the field 

of marriage. Ms Hämäläinen was a male-to-female transsexual who was married to a woman at the time 

of her gender reassignment surgery. Both spouses intended to stay married after this event (also 

because of their religious convictions) but Finnish law required the transformation of their marriage 

into a registered partnership as a precondition for the recognition of Ms. Hämäläinen’s new gender. 

Therefore, she complained before the ECtHR that her right to family life and her right to marry under 

Arts. 8 and 12 ECHR respectively. This application offered an occasion to the ECtHR to provide an 

extensive interpretation of these provisions, as it did in Goodwin. Here, the specific claim at issue – 

namely, preserving a pre-existing marriage – was carefully distinguished from the broader aim of 

pursuing access to marriage for same-sex couples. Nonetheless, some of the argumentations submitted 

by the applicant recalled those concerning same-sex marriage – chiefly, the idea that marriage and civil 

partnership do not enjoy an equal legal status and treatment,65 and the reference to international trends 

                                                           
61 Ibid. para. 85. 
62 Goodwin, cit., para. 103. 
63 Most recently, see Oliari v. Italy, cit., paras. 191 – 192. 
64 Hämäläinen v. Finland, judgment of 16 July 2014, application no. 37359/09. 
65 Ibid., para. 44. 
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towards the increasing recognition of same-sex marriage.66 Therefore, by upholding Ms. Hämäläinen’s 

claim the ECtHR would have at the very least opened future perspectives for a recognition of same-sex 

couples’ right to marry under either Art. 8 or Art. 12 ECHR.  

The Grand Chamber showed awareness of this fact in its final judgment. It observed that, despite the 

careful distinction drawn in the application between same-sex marriage advocacy and the applicant’s 

specific situation, upholding her claim “would in practice lead to a situation in which two persons of 

the same sex could be married to each other”.67 It was then not surprising that the ECtHR resorted to 

previously established principles in relation to same-sex marriage, ranging from the lack of a positive 

obligation to legalise it under Art. 8 ECHR to the wide margin of appreciation that must be granted to 

States Parties in absence of a European consensus on this issue, to the equivalence of marriage and 

registered partnerships for the specific case at issue.68 Therefore, it concluded that requiring Ms. 

Hämäläinen to convert her marriage into a registered partnership as a precondition to the legal 

recognition of her acquired gender was not a disproportionate measure under Art. 8 ECHR.  

On the other hand, the ECtHR’s assessment of the claim of violation of Art. 12 ECHR was particularly 

striking. The Hämäläinen judgment marked a step back in this area. The ECtHR indeed chose to rely on 

its previous Rees judgment rather than on the principles established in Goodwin, reverting to its earlier 

position whereby Art. 12 ECHR enshrines “the traditional concept of marriage as being between a man 

and a woman”.69 In any case, it assessed that no separate finding on this specific claim was necessary. 

The Hämäläinen ruling has been criticised for perpetuating a heteronormative understanding of 

marriage,70 and for forcing transsexual individuals to choose between renouncing to fulfil their self-

identity and preserving their marriage.71  

 

More broadly, it appears clearly that the ECtHR persists in avoiding the issue of whether crucial 

differences in the level of protection afforded by domestic law respectively to marriage and civil 

partnerships are compatible with state obligations under the ECHR.  

                                                           
66 Ibid., para. 47. 
67 Ibid, para. 70.  
68 Ibid., paras. 69 – 86. 
69 Ibid., para. 96. 
70 D.A. GONZALEZ SALZBERG, Confirming (the Illusion of) Heterosexual Marriage: Hämäläinen v. Finland, in Journal of 
International and Comparative Law, No. 2, 2015; P. JOHNSON, "The Choice of Wording Must be Regarded as Deliberate": 
Same-Sex Marriage and Article 12 of the European Convention on Human Rights, in European Law Review, No. 2, 2015. 
71 P. DUNNE, Marriage Dissolution as a Pre-Requisite for Legal Gender Recognition, in The Cambridge Law Journal, no. 73, 
2014. 
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The doctrine of the margin of appreciation, which traditionally relies also on the existence of a 

European consensus,72 may hardly justify the closure of the ECtHR in relation to Art. 12 claims 

submitted by same-sex couples. The Goodwin judgment showed that such doctrine does not preclude in 

principle an extensive interpretation of the ECHR provisions – including the very notion of marriage 

under Art. 12 ECHR. Rather, the reference to the European consensus appears a way to justify a 

judicial unwillingness to impose a specific understanding of marriage to States Parties, whenever some 

form of recognition for same-sex couples is provided in the form of civil partnerships.73 

 

4.2. EU Law and Freedom of Movement for Same-Sex Spouses  

The lack of a common European approach to same-sex marriage also raises issues of coordination 

between domestic legal regimes. A particularly crucial aspect concerns the recognition of foreign 

marriages between persons of the same sex in national orders where such marriages are not permitted. 

Married homosexual citizens of Member States that envisage same-sex marriage also enjoy freedom of 

movement within the Union territory by virtue of their EU citizenship, under Art. 3(2) TEU and Art. 

21 TFEU. Directive 2004/38/EC74 allows their spouses – regardless of nationality – to exercise a 

derived right of free movement and residence in a second Member State. Therefore, in principle a 

citizen of a Member State who is in a same-sex marriage enjoys the right to move to and reside in a 

second Member State together with his or her spouse.  

None of these sources of primary and secondary EU law, however, establish any rules applicable to the 

case where the second Member State does not allow same-sex couples to marry. In this instance, EU 

citizens might be seriously hindered in effectively enjoying what the CJEU has defined “the substance 

of the rights attaching to the status of European Union citizen”.75 Their movement to a second 

                                                           
72 Y. SHANY, Toward a General Margin of Appreciation Doctrine in International Law?, in The European Journal of 
International Law, no. 16, 2006; E. BENVENISTI, Margin of Appreciation, Consensus and Universal Values, in New York 
Journal of International Law and Politics, no. 31, 1999, pp. 850 ff. 
73 On the defensive use of the notion of European consensus by the ECtHR, see M. D’AMICO, C. NARDOCCI, 
LGBT Rights and the Way Forward: the Evolution of the Case Law of the ECtHR in Relation to Transgender Individual’s 
Identity, in ERA Forum, n. 17, 2016; S. RAGONE, V. VOLPE, An Emerging Right to a “Gay” Family Life? The Case of 
Oliari v. Italy in a Comparative Perspective, in German Law Journal, no. 17, 2016, pp. 474 – 480. 
74 Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the right of 
citizens of the Union and their family members to move and reside freely within the territory of the Member 
States amending Regulation (EEC) No 1612/68 and repealing Directives 64/221/EEC, 68/360/EEC, 
72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC, 90/365/EEC and 93/96/EEC, O.J. L 
158 of 30 April 2004. 
75 Gerardo Ruiz Zambrano v. Office national de l’emploi (ONEm), C-34/09, judgment of 8 March 2011, paras. 43 -44; 
Murat Dereci and Others v.  Bundesministerium für Inneres, C- 256/11, judgment of 15 November 2011, paras 66 – 67; 
Yoshikazu Iida v Stadt Ulm, C-40/11, judgment of 8 November 2012, para. 71; Kreshnik Ymeraga and Others v. 
Ministre du Travail, de l'Emploi et de l'Immigration, C- 87/12, judgment of 8 May 2013, paras. 36 - 39; Adzo Domenyo 
Alokpa and Others v Ministre du Travail, de l’Emploi et de l’Immigration, C-86/12, judgment of 10 October 2013, para. 
32. On the current scope and future perspectives of expansion of this notion in the CJEU jurisprudence, see M. 
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Member State which does not recognise same-sex unions at all, or does so exclusively through civil 

partnerships, will necessarily entail a lesser legal protection of their marriage. The CJEU has not been 

submitted with this issue yet, and therefore it has not offered any clarifications in this field. Several 

doctrinal solutions have been proposed in this respect. Some rely on the principle of mutual 

recognition. It has been argued that Directive 2004/38 should explicitly incorporate such a principle in 

order to ensure a homogeneous enjoyment of the right to free movement by same-sex spouses. Despite 

the exclusive competence of Member States in the field of family law, these proposals contend the 

viability of such legislative amendments by recalling their obligation to exercise this competence in 

accordance with EU law,76 or by framing this issue as one of judicial cooperation in civil matters ex Art. 

81 TEU.77 Another view expressed in this context suggests that the CJEU should carry out a case-by-

case analysis, with the aim to balance fundamental rights with public policy interests. Member States, 

then, could still invoke overriding reasons of general interest to deny recognition to same-sex 

marriage.78 It has been rightly noted, however, that the latter approach undermines legal certainty and is 

bound to foster inequality and discrimination among EU citizens in same-sex marriage.79  

 

In addition to these perspectives, it must be noted that Member States’ respective private international 

law can also hamper the recognition of a same-sex marriage concluded in another Member State.80 

Reasons of public order might well be invoked by States whose domestic law does not grant same-sex 

couples with the right to marry, to justify their refusal to provide such a recognition. The CJEU 

judgment of Grunkin and Paul81 has been welcomed as a solution to this issue, due to its affirmation of 

the right to free movement over German private international law.82 This judgment established that Art. 

                                                                                                                                                                                                 
VAN DEN BRINK, The Origins and the Potential Federalising Effects of the Substance of Rights Test, in D. KOCHENOV, 
(Ed.), EU Citizenship and Federalism: The Role of Rights; Cambridge (forthcoming, 2017). 
76 A. TRYFONIDOU, EU Free Movement Law and the Legal Recognition of Same-Sex Relationships: the Case for Mutual 
Recognition, in Columbia Journal of European Law, n. 21, 2015, pp. 239 – 244. 
77 T. E. LAGRAND, Mutual Recognition of Same-Sex Marriages from an EU Immigration Law Perspective, in A. SCHUSTER, 
(Ed.), Equality and Justice: Sexual Orientation and Gender Identity in the XXI Century, Forum, 2011, pp. 250 – 254. 
78 K. LENAERTS, Federalism and the Rule of Law: Perspectives from the European Court of Justice, in Fordham International 
Law Journal, n. 33, 2011, pp. 1359 -1361. 
79 J. RIJPMA, N. KOFFEMAN, Free Movement Rights for Same-Sex Couples Under EU Law: What Role to Play for the 
CJEU?, in D. GALLO et al. (eds.), Same-Sex Couples, cit., pp. 471 – 472. 
80 On this aspect, see for instance L. SCAFFIDI RUNCHELLA, Osservazioni a Prima Lettura sulla Legge sulle Unioni 
Civili tra Persone dello Stesso Sesso, nella Prospettiva Internazionalprivatistica, SIDI Blog, 16 May 2016, available at 
http://www.sidiblog.org/2016/05/16/osservazioni-a-prima-lettura-sulla-legge-sulle-unioni-civili-tra-persone-
dello-stesso-sesso-nella-prospettiva-internazionalprivatistica/ [last accessed on 7 March 2017].  
81 Stefan Grunkin and Dorothee Regina Paul v. Standesamt Niebüll, C-353/06, judgment of 14 October 2008. 
82 M. VAN DEN BRINK, What’s in a Name? Some Lessons for the Debate Over the Free Movement of Same-Sex Couples 
Within the EU, in German Law Journal, no. 17, 2016, pp. 431 – 436. More broadly on the significance of the 
Grunkin and Paul judgment for the matter of recognition of same-sex marriage, see S. MARINAI, Recognition in Italy 
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18 EC prevents a Member State from refusing to recognise the surname of a citizen of another 

Member State as determined by the domestic law of the latter.  However, the obligation to recognise 

surnames is undoubtedly less problematic than a general provision of an obligation to recognise same-

sex marriage at EU level – even if limited to those concluded in another Member State. A closer look to 

the specific facts of the case in Grunkin and Paul reveals that the reasons submitted by the CJEU to 

support its conclusions were strictly linked to proof of identity. The judgment concluded that forcing a 

person to use a different surname in Germany in compliance with its private international law 

constituted a serious inconvenience, due to the discrepancy it generated among travel documentation, 

certification, and so forth. These observations are very specific to the facts of the case and may not 

automatically transfer to the matter of the recognition of a foreign same-sex marriage. Furthermore, as 

recalled by the CJEU in this judgment, any restriction to freedom of movement can be justified if based 

on objective considerations and if proportionate to the legitimate aim pursued. It should then not be 

taken for granted that the refusal of a Member State to recognise a same-sex marriage concluded in 

another Member State would necessarily be seen as an illegitimate and disproportionate measure – 

especially in those States where same-sex unions are recognised through the institution of civil 

partnerships. 

 

The right of same-sex spouses to obtain recognition of their marriage in another Member State in the 

name of the right to freedom of movement linked to their citizenship of the Union is therefore far 

from a settled matter. An interesting development in this sense may stem from the pending case of 

Coman before the CJEU, which has essentially been asked to determine whether same-sex spouses are 

included within the definition of “spouse”, “any other family members”, or “partner in a durable 

relationship” adopted by Directive 2004/38.83 

The issue of recognition of foreign marriage will also be revisited in the near future by the ECtHR. 

Several same-sex spouses – including Italian citizens married in the Netherlands - have argued before 

this Court that the refusal of the Italian authorities to recognise their marriage concluded abroad 

breaches their right to family life under Art. 8 ECHR. The applicants in this case - the currently 

                                                                                                                                                                                                 
of Same-Sex Marriages Celebrated Abroad: The Importance of a Bottom-Up Approach in European Journal of Legal Studies, no. 
9, 2016. 
83 Coman and Others, C- 673/16, pending case. For a commentary of the domestic proceedings leading up to the 
application before the CJEU, see C. COJOCARIU, ‘Same-sex marriage before the courts and before the people: 
the story of a tumultuous year for LGBT rights in Romania’, Verfassungsblog, 25 January 2017, available at 
http://verfassungsblog.de/same-sex-marriage-before-the-courts-and-before-the-people-the-story-of-a-
tumultuous-year-for-lgbt-rights-in-romania/ [last accessed on 6 March 2017]. 
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pending Orlandi and others v. Italy -84 married abroad and requested the registration of their marriage to 

the Italian Civil Status Office. The Italian authorities consistently rejected such requests. According to 

the Italian Supreme Court, the lack of an essential feature such as the different sex of the spouses 

prevents same-sex marriage to produce any legal consequence.85 Registration in the Italian order, then, 

is not a matter of public order, but rather concerns the impossibility to recognise it as a marriage act. It 

remains to be seen whether the introduction of civil partnerships for same-sex couples pending this 

case will influence the ECtHR’s assessment of the applicants’ claims. This result seems likely. First, 

such claims strongly relied on the impossibility to obtain any form of recognition of their union in the 

Italian order. Second, a recent legislative decree has introduced a new provision of Italian private 

international law, whereby same-sex marriages concluded abroad by Italian citizens produce the same 

effects of civil unions as envisaged by Italian law.86 In the light of the ECtHR’s previous case law, it is 

to be expected that the refusal to register a marriage, arguably an interference with private and family 

life, will be considered proportionate. 

 

5. Concluding Remarks 

The principles of subsidiarity and proportionality under EU law as well as the margin of appreciation 

doctrine embraced by the ECtHR have not prevented European courts to make strides in ensuring the 

protection of same-sex couples’ rights. The CJEU has applied the principle of equal treatment 

regardless of sexual orientation to the key area of socio-economic rights – particularly in the field of 

employment. Moreover, the ECtHR firmly established the right to obtain some form of legal 

recognition for same-sex couples. In the light of Schalk and Kopf87 and Oliari,88 the state margin of 

appreciation in this field has been in fact significantly restricted. Not only States Parties to the ECHR 

have now a positive obligation to put in place legislation that recognises same-sex couples and grants 

them with certain rights, but also the quality of such a recognition can be under scrutiny of the ECtHR. 

The Oliari judgment, in particular, clarified that the possibility to enter private “cohabitation 

agreements” and the judicial recognition of certain rights by domestic courts on an inevitably case-by-

                                                           
84 Orlandi and Others v. Italy, case communicated on 3 December 2013, Apps. no. 26431/12, 26431/12, 26742/12, 
44057/12, 60088/12. 
85 Corte di Cassazione, judgment no. 4184 of 15 March 2014. On this judgment and the issues raised in its 
aftermath, see B. PEZZINI, La Sentenza n. 4184/2012 della Corte di Cassazione in una Prospettiva Costituzionale: il 
Paradigma Eterosessuale Incrinato e la Faticosa Rielaborazione di Categorie Concettuali, in R. TORINO (Ed.), Le Coppie dello 
Stesso Sesso: la Prima Volta in Cassazione, Roma Tre Press, 2013; B. PEZZINI, I Confini di una Domanda di Giustizia 
(Profili Costituzionali della Questione della Trascrizione del Matrimonio Same-Sex Contratto all’Estero), in Genius: Rivista di 
Studi Giuridici sull’Orientamento Sessuale e L?identità di Genere, n. 2, 2015. 
86

 Decreto legislativo no. 7 of 19 January 2017, G.U. no. 22 of 27 January 2017. The decree introduced Art. 32-bis 

within Law no. 218 of 31 May 1995, G.U. no. 128 of 3 June 1995. 
87 Shalk and Kopf, cit. 
88 Oliari, cit. 
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case basis do not constitute a sufficiently stable and substantial form of recognition and protection of 

same-sex couples.89 

The equal enjoyment of the right to marry by same-sex couples, however, has not yet been fulfilled by 

European courts. Claims pointing out the discriminatory character of reserving different levels of 

protection to marriage and civil partnerships when the former is precluded to same-sex couples have 

been consistently rejected on the grounds of an alleged incomparability between these two institutions. 

Even the more incisive CJEU judgment of Hay appears to preserve such a distinction, leaving 

unquestioned the recognition of certain rights as an exclusive prerogative of marriage. The choice to 

recognise same-sex couples through a separate institution – attaching less rights and entitlements to it – 

is considered as falling within the scope of states’ discretional power, in the light of a lack of a common 

European approach on the matter.  

In these light, it appears that the most promising route to fulfil same-sex couples’ access to rights still 

reserved to married couples – and ultimately to marriage itself – consists in the progressive erosion of 

this domain. Claims of discrimination in this context, however, must be examined on the grounds of a 

correct identification of comparators. The lack of choice and freedom of self-determination for 

homosexual couples in respect of the institution through which they may formalise their union is a 

crucial aspect to consider in this realm. Thus, for instance, comparing their situation with that of a 

heterosexual couple who may not marry for other legal impediments is an inappropriate lens to adopt. 

On the other hand, the ECtHR and CJEU case law suggest than an appropriate comparator is often 

identifiable in heterosexual couples who may access a certain right reserved to spouses because – 

differently than same-sex couples - they enjoy a right to marry in the domestic order.  

The matter of filiation might be a particularly contentious field of analysis with this respect in the near 

future. In Italy, for instance, law No. 76/2016 introduced civil partnerships for same-sex couples but 

failed to regulate the possibility for one partner to adopt the biological child of the other. The exclusion 

of same-sex couples from the possibility to jointly exercise parental rights over children conceived 

through artificial insemination, or from the granting of custody to one partner in case of death of the 

other who is the biological parent, are only some of the aspects that might give rise to claims of 

discrimination before European courts. It remains to be seen whether and how they will assess such 

cases, both in terms of comparability with the situation of heterosexual, married parents and in relation 

to the existence of discrimination in these instances.  

                                                           
89 Ibid., paras. 169 – 172. 


