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Summary: Introduction – 1. Development of participatory tools in Europe between quality of legislation 
and ICT. Institutional Provisions, experiences and critical aspects. - 2. A case study: the Umbria Region. 
- 2.1 The experimentation of RIA on the 'Discipline of the collection, cultivation, storage and 
commercialization of truffles': a case of 'technical success' of the consultation, and the indifference of the 
legislator. - 2.2 Later legislative innovations: the confirmation of the absence of a legal-political culture 
of ‘participation’ and linked degenerative risks. - 3. How is it possible to ‘conceptualize’ the participatory 
instruments within the lawmaking process? A number of suggestions coming from the sociology of law 
in order to identify potentialities and limits.  
 

Abstract: More and more frequently legislators refer to the need to 'open' lawmaking processes, 
promoting a new role for the recipients and making them, in different ways, ‘co-authors’ of those 
regulations which they will refer to and obey. In the face of possible benefits, it is necessary to devote 
much of the analysis to the risk that this kind of instruments could be affected by several dysfunctions 
(populist manipulation, etc.). The socio-legal  approach aims to describe the key aspects of the role and 
functioning of participatory tools within the lawmaking processes by attempting to answer questions such 
as: to what extent can these instruments interconnect social norms and legal norms? Can they make 
regulations more suitable for real needs? Can they increase the effectiveness and enhancement of respect 
for the law? How do they enable economic development and the exercise of rights? What kind of 
resistance (oppositions, limits of applicability, etc.) do they meet? Based on the above, one of the 
emerging challenges for the contemporary sociology of law might be to try to understand whether the 
implementation of participatory instruments within the law-making processes may represent a space of 
‘reconciliation’ between the perspectives of the scholars who have stressed the importance of 
participation in deliberative dynamics (e.g. Habermas) with Luhmann’s systemic approach, harmonizing 
the features of a discursive perspective with those of a systemic one. These two (apparently opposite) 
positions will be conceptualized in the light of the categories of 'Ductility' and ‘Rigidity’ (of the lawmaking 
process towards the social sphere), with a specific focus on the role assumed by the tools described in 
the context of multilevel governance (also in response to phenomena such as globalization and 
privatization of law). 
  

                                                           
* Articolo sottoposto a referaggio. 
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Introduction 

More and more frequently legislators refer to the need to ‘open’ law making processes, promoting a new 

role for the recipients and making them, in different ways, ‘co-authors’ of those regulations which they 

will refer to and obey. This trend - supported by the evolution of the academic debate on deliberative 

democracy and participatory democracy, and (in the political-administrative sphere) by the diffusion of 

'participatory' instruments in regulatory processes - seems to escape, in some cases, a scientific assessment 

of the costs, benefits and impacts related to the introduction of these kinds of innovations within public 

decision-making. The reason is to be found, frequently, in a (sometimes self-referential) overly dogmatic 

and doctrinal legal approach (typical of the so-called ‘legislative techniques’) to these instruments, which 

seems to be seen more in connection with a need of theoretical coherence of laws and regulations with 

the principles1 of the legal order than as instruments that - albeit of a legal nature2 - must be primarily 

aimed at achieving specific effects, taking into account the demands coming from society and reaching 

appreciable outputs in terms of incentives to legality, socio-economic development and an enhanced 

quality of life3 (basic objectives of a democratic law-making process). The purpose of the approach 

adopted is to subtract ‘participatory’ instruments from the dogmatism of the 'pure law' standpoint (as 

well as from the dynamics of political propaganda and its communicative needs, geared exclusively toward 

obtaining votes and consensus), bringing them under the scientific point of view of sociology of law (this 

allows us to investigate not only their dimension of validity, but, above all, the one of effectiveness).4 

Basically, while from the strictly legal point of view the activity that prevails consists in determining  

abstract contents of rules (giving them validity by selection of interpretive options vested in reference to 

internal notions of the legal order), from the socio-legal point of view what prevails is the purpose of 

determining how the implementation of participatory instruments within law-making processes can affect 

(and can be affected by) the social sphere: to which extent these instruments interconnect social norms 

and legal norms; whether they permit us or not to make laws able to respond to real needs, increasing 

the effectiveness and enhancing respect for the law; how they enable economic and social development 

                                                           
1 First of which, the democratic principle. 
2 And therefore necessarily required to adapt to the needs of the order in which they are to be implemented. 
3 A study by the International Monetary fund demonstrated  that incisive programmes designed to improve 
regulations,  can increase the PIL by up to 7% and productivity by 3% (long-term estimates), see BAYOUMI, 
LAXTON and PESENTI, When Leaner Isn’t Meaner: Measuring Benefits and Spillovers of Greater Competition in Europe, 
May 2003. See also D. HELM, Regulatory reform, capture, and the regulatory burden, in Oxford Review of Economic Policy 
22(2), 169-185, 2006; C.M. RADAELLI, The puzzle of regulatory competition, in Journal of Public Policy, 24 (1), 3-23, 2004. 
4 A. FEBBRAJO, Partecipazione popolare e giustizia: alcune ipotesi sociologico-giuridiche, Extract anticipated from V. 
VIGORITI (edited by),  Partecipazione popolare e giustizia. Studi di diritto italiano e comparato, Pavia, 1980, p. 5. 
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and the concrete exercise of rights; what kind of resistance (oppositions, limits of applicability, etc.) they 

meet in the social sphere and in that one of rulers/ legislators/administrators. 

In order to search for an answer to these assumptions it can be useful to retrace the most significant 

steps of  socio-legal thought and consider ideas and conceptualizations from various theories of classical 

and contemporary scholars. The increasing introduction of participatory instruments (among which, the 

most important are methods and techniques of  'public consultation', as opposed to the more restrictive 

methods and techniques of ‘concertation’/‘negotiation’) in the context of 'multilevel governance' in 

Europe5 involves in parallel both ‘ex ante’ impact assessment (Regulatory Impact Analysis) and an ‘ex post’ 

evaluation phase. In this context, the term ‘public consultation’ has been increasingly consolidated, 

emerging as the preferred instrument in the operation to expand the information base on which laws and 

regulations are adopted, with particular attention to the involvement of citizens and stakeholders, through 

a direct and bidirectional communication with officials (as specialists) and legislators (as political 

representatives). 

It seems clear that, even considering the possible benefits, it is necessary to devote much of the analysis 

to the risk that this kind of instrument can be corrupted and become subservient to populist manipulation 

(favoring the latent function of law, conceiving it as a means aiming – rather than to lower conflicts in 

society - at the mere reproduction of power of the specialists who hold the legal knowledge and, therefore, 

of the rulers in general). The analysis which is to be carried out will raise the question of how the 

degeneration of these practices can be stemmed by clear rules, by using flexible instruments and by 

developing standardized, controlled and repeatable procedures, but always necessarily with elasticity in 

intercepting requests and needs coming from the sphere of civil society. 

Some of the main points of my argumentation (in determining the role played by the participatory 

instruments within the lawmaking process) will be defined by taking into consideration a range of 

interpretative facets that unfold between the two antithetical and polarized basic trends emerging in the 

contemporary socio-legal thought (crystallized in - more optimistic - Habermas’s approach and in - more 

skeptical – Luhmann’s approach). At one extreme we find the exaltation of the 'inclusive' potential of the 

law and of its decision-making processes, feasible by using dialogic and communicative elements, in order 

to establish a two-way relationship between legislators (institutions) and society, with particular regard 

for the freedom of individuals (Habermas). At the other extreme (Luhmann), the dominant element is 

the awareness of the fact that a complex society will always manifest areas of unknowability for recipients 

and more generically for non-experts, and that its legal institutions will express themselves, so, by 

                                                           
5 But also in other contexts, where they become - often with perceptible results - protagonists of strategies to 
combat underdevelopment and political and administrative fragility. 
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'planning' activities quite different from those existing in the social sphere (a positive and desirable 

outcome of this ‘planning cleavage’ is legal certainty). 

Based on the above, one of the emerging challenges for the contemporary sociology of law might consist 

in trying to understand whether the proceduralization of public consultation practices (increasing in the 

context of the 'new European governance') may represent, at least with respect to the profile of 'practical 

implementation’, a space of 'reconciliation' of Luhmann’s systemic approach with the perspectives of the 

scholars who have placed the 'deliberative' content at the core of their reflections.6 Such an attempt would 

allow the harmonization of the salient features of the systemic perspective with those of the discursive 

one. In doing so, I will resort to the support offered by the analysis of case studies and concrete 

experiences of implementation. 

 

1. Development of participatory tools in Europe between quality of legislation and ICT. 

Institutional Provisions, experiences and critical aspects.  

The implementation of participatory tools, in the European case, occurs frequently interconnected with 

strategies developed within the notion of 'quality of legislation' (the very same notion that includes the 

so-called "better regulation" and "smart regulation"). Generally speaking, it is admissible to talk about the 

‘formal’ quality of legislation and the ‘substantial’ quality of legislation7. In both cases a link with the 

notion of 'participation' of the recipients of the regulations may be traced. It is no coincidence that for 

several years supranational, national and regional legislators and rulers have shown a certain degree of 

attention towards quality, both formal and substantial, of normative material (and of the regulation in a 

broad sense) so as to make this aspect, in their statements, one of the objectives closely related to 

government programs (reasonably in response to the «need to acquire forms of democratic legitimacy of 

the process and of normative products»8). The ‘intersection’ between legislative quality instruments and 

participatory instruments should be identified in the public consultation.  

Despite their heterogeneity, international experiences show two substantive common traits about the 

purpose of the consultation, which respond to two fundamental requirements. The first one is the need 

to rationalize legislative policies, maximizing benefits and reducing public spending and administrative 

                                                           
6  In addition to Habermas, we can recall e.g. Cohen, Elster, Fishkin, Pieterse, Przeworski, Rorty, etc. 
7 In the first case the relevant factors are mainly related to the writing of the text of the rules of law, with an 
emphasis on simplicity, clarity and comprehensibility by recipients. The notion of substantial quality refers, instead, 
to the content of the rules: in this case what is important is to determine what type of option has been chosen by 
the legislator, and, most importantly, what are the reasons that led to the adoption of a regulatory option rather 
than another.  
8 A. VALASTRO, La valutazione e i molteplici volti della partecipazione: quale ruolo per la consultazione?, in M. RAVERAIRA 
(edited by), “Buone” regole e democrazia, 2007, p.149 [My translation]. 
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burdens, while the latter is closely linked to the need to re-legitimize legislative processes from a 

democratic point of view (in contexts characterized by historical, economic and political-institutional 

pressures: just think of the privatization, deregulation and decentralization policies undertaken over the last 

four decades).  

Furthermore, the close connection between participatory instruments (directly related to the theory of 

participatory democracy) and quality of legislation cannot avoid taking into account another important 

element (strongly interconnected with both) represented by the new information and communication 

technologies (hereinafter ICT). Documents and public acts increasingly refer not only to the need to 

resort to public consultation, but also to the opportunity to be consulted through the Internet (thus 

bringing back the public consultation in the decision-making process within strategies of e-democracy)9. 

Stefano Rodotà,10  a prominent Italian theorist of e-democracy, hypothesized  that the use of digital 

technology would facilitate a move from “intermittent democracy” to “continual democracy” i.e. from  

the limited idea of  “Government”  to the more inclusive (but also undetermined) “Governance”. In 

“’intermittent’ democracies” citizens are convened at regular intervals to vote in elections, are poorly 

informed or persuaded to their choice by the mass media. In “’continual’ democracies” citizens would 

be involved, receiving in-depth information and participate so that their decisions would be triggered by 

constant discussion. The aim of using ICT to promote citizens’ participation in the democratic processes 

falls within the framework of public policy for e-democracy. This encompasses everything that enables 

citizens to use ICT to take an active part in public life e.g. electronic voting, making proposals and 

participating in political and administrative decision-making11  through forums, public inquiries and 

opinion polls.  All these opportunities for transparency and access12  could also enable citizens to exert 

democratic control over the way public life and activities are conducted. 

                                                           
9 In these documents, ICT is expected to contribute greatly not only to the renewal of the administrative 
organization and performance (e- government),  but also to political processes themselves in terms of  training 
representatives  and political decision-making (e-democracy) bearing in mind how relationships between public 
representatives and private citizens are changing profoundly in today’s society. ICT provide the means and the 
opportunity to reinforce and extend  the flow of  communication  between citizens and institutions and have (since 
they came into widespread use) almost totally changed the field of communications.  
10 See S. RODOTÀ, Tecnopolitica. La democrazia e le nuove tecnologie della comunicazione, Laterza, Bari, l997 [My 
translation]. 
11 To understand the practical significance of this point see M.D MCCUBBINS, R.G. NOLL, et al, Administrative 
procedures as instruments of political control, in Journal of Law, Economics, and Organization 3(2), 243-77, 1987. 
12 Their value emerged after Declaration No. 17 of the Maastricht Treaty, where “the transparency of the decision-
making process strengthens the democratic nature of the institutions and the public’s confidence in the 
administration. The Conference accordingly recommends that the Commission submit to the Council no later than 
1993 a report on measures designed to improve public access to the information available to the institutions”. 
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Examining topics like institutions, tools for participatory democracy and quality control indicators for 

legislation goes to the core of the fundamental on-going  process of rapprochement between citizens and 

institutions. If institutions have to fully represent the real needs of the population, tools which foster 

participation are essential for drawing up congruous,  efficient and well-planned rules and policies (and 

for evaluating the social and economic impact they will produce13). The OCSE report “Citizens As 

Partners. Information, Consultation and Public Participation” (in Policy Making, 2001), emphasises the 

need to reinforce citizens’ involvement  to improve the quality of public policies, to manage better the 

collective and individual knowledge, to integrate more rigorously the citizens’ point of view into the 

procedure for defining policies, to respond to the growing demand for transparency and accountability 

of public officials coming from citizens, to strengthen their trust in public institutions and counteract 

declining participation in elections.14  

In order to better understand participatory democracy and its implications we can define it as the 

“interaction between society and institutions over a generally administrative - but sometimes legislative - 

public procedure which, through collaboration and/or conflict, aims at producing each time a single 

result that both parties own”15. Participatory democracy is therefore an inter-relationship between society 

and its institutions, which involves not just decision-making but also pre- and post- decision-making 

stages. In the argumentation of European institutions, by using ICT, participatory democracy instruments 

become efficacious and easier to implement, as they are supposed to provide the means to put the idea 

that citizens can contribute not only when the law is applied, but throughout the entire decision-making 

process until it is put into practice. In this way, the value of citizens’ contributions should be maximised 

at all planning stages, feasibility assessments and applications.    

Objectively speaking, ICT  have the power and intrinsic potential  to make the instruments already 

available more efficacious  for a better regulation and to enhance the methods of participatory democracy 

within the law-making process, but the provisions contained in the European documents (unfortunately 

                                                           
13 This feature is sufficient in itself to underline the real impact, especially in the present turbulent times, of the 

disruption of many traditional strategies for public intervention which are now unable to respond to the new 

challenges caused by the economic crisis and its social and political effects. See: J. BLACK, Tensions in the Regulatory 

State, in Public Law, 58-73, 2007; A. M. POGGI, Crisi economica e crisi dei diritti sociali nell'Unione Europea, in Rivista 

AIC, 1/2017. 

 
14 A substantially similar pathway was traced by the United Nations in its report Benchmarking e-govemment: a global 
perspective. Assessing the Progress of the UN Member States (2001). According to these bodies, ‘e-governance’ 
encompasses policies that support innovation in the democratic processes, transparency and participation in 
decision making (Indeed this specific point is associated with the term ‘e-democracy’). 
15 U. ALLEGRETTI, Democrazia partecipativa. Esperienze e prospettive in Italia e in Europa, FirenzeUniversityPress, 2010. 
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the same can be said for the participatory instruments in general) are probably too optimistic (and largely 

rhetorical): the European Commission  has stated  that certain instruments clearly facilitate informed 

decision-making  throughout the legislative process and improve the quality of any given proposal, 

guaranteeing that the decisions are based on transparent data and  input from interested parties. As shown 

above, ICT are expected to support policy- and rule-making activities but it is also necessary to analyse 

their potential dangers i.e. adverse side-effects16 (if wrongly used, ICT could give rise to new imbalances 

and inequalities in society17). 

The aim of participatory instruments is to create a method18 which guarantees that stakeholders are 

consulted and  play major roles in determining public choices, policy planning procedures and law-

making. In the early  2000s19,  European Institutions recognized that citizens have a role to play  in 

consultations within law-making20, for example in analysing the impact of laws, as attested by numerous 

institutional documents (even in direct reference to the project of implementation and consolidation of 

the organizational model of the ‘multilevel governance’). The need of citizens’ consultation  emerges as 

the main motif in a participatory system of democracy. It is also a feature of documents such as the 

“Mandelkern Report on Better Regulation” (2001) and the  “Decalogue for better regulation”  (that 

«meant to provide a checklist for integrating better regulation principles into the process of regulating at 

EU level», and was issued by the High Level Group of Independent Stakeholders on Administrative 

Burdens, in Stockholm, November 12, 2009), as far as regards “Better regulation” and the quality of law 

                                                           
16 See P. NORRIS, Digital Divide? Civic Engagement, Information Poverty & the Internet in Democratic Societies, New York: 
Cambridge University Press, 2001, and S. WYATT, F. HENWOOD, N. MILLER and P. SENKER, Technology and 
In/Equality: Questioning the Information Society, London, Routlege, 2000; E. DE MARCO, Accesso alla rete e uguaglianza 
digitale, Giuffrè Editore, Milano, 2008. 
17 For example the risks potentially arising from the fact that the majority of the activities of the public 
administration are today exclusively carried out via information technology or telecommunications, without any 
longer reporting to the so-called “double track” method (paper/telecommunications option). This new model of 
public administration, that is exclusively digital, has meant that even “old models” of relation between public 
administration and those it administers had to be rethought, therefore posing above all the big question relating to 
the necessity to guarantee that everyone has access to these technologies. It is not by chance that for several decades 
the policies of the European Union have insisted on the urgency of combating the digital divide, present crosswise 
in marginal territories, such as in marginal areas of highly developed territories [COM (2010) 245, A Digital Agenda 
for Europe]. 
18 See A. VALASTRO, Partecipazione, politiche pubbliche, diritti, in Le regole della democrazia partecipativa. Itinerari per la 
costruzione di un metodo di governo. Jovene Editore, Napoli, 2010 [My translation]. 
19 COM 11.12.2002, 704 final. This is the result of a consultation process which was started in response to the 
Commission’s communication “Consultation document: Towards a reinforced culture of consultation and 
dialogue - Proposal for general principles and minimum standards for consultation of interested parties by the 
Commission”,  COM(2002) 277 final, Brussels, 5.6.2002. 
20 Surpassing, in this way, the mere right to vote (typical core content of the "representative" conception of 
democracy). As for the right to vote in the European Union, see E. GROSSO, La titolarità del diritto di voto. 
Partecipazione e appartenenza alla comunità politica nel diritto costituzionale europeo, Torino, Giappichelli, 2001. 
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making in general, under the profiles of both formal and substantial drafting. Before the ‘Decalogue’, the 

EU Commission  issued (See Document SEC, 2005, 791, 15 June 2005) the Impact Assessment 

Guidelines, in order to analyse the impact of  measures adopted by the Commission itself. It is also to be 

noted the establishment in November 2006 of a Committee (Impact Assessment Board-IAB), consisting 

of senior officials, under the direct authority of the President of the Commission. In 2007, the 

Commission published two documents of crucial interest: the Report on the evaluation of the impact 

analysis (see The Evaluation Partnership, Evaluation of the Commission’s Impact Assessment System. 

Final Report, April 2007) and a note on “better regulation” and the re-launch of R.I.A. (Eu. Comm., 

Better Regulation and enhanced Impact Assessment, June 28, 2007 SEC, 2007, 926), with the aims of 

regularly updating  the simplification program, identifying further improvements in R.I.A., quality  and  

reducing administrative burdens (see Brussels European Council, 8-9 March 2007, Presidency 

Conclusions).21  

The content of the supranational documents mentioned above is particularly important to understand 

the role attributed to participatory instruments in the lawmaking process of the Member States and 

regions (levels of government traditionally at the core of the implementation of the legislative function). 

In the EU context, this acquires a highly specific meaning according to the notion of ‘European multilevel 

governance’. This notion is largely based on defining the allocation of legislative powers among the 

various levels of government: mainly between European institutions, states and regions but also local 

authorities, such as municipalities. This organizational model has largely amended many national models 

of the member states of the European Union, resulting in significant constitutional reforms22. One of the 

trends emerging from these processes of national adjustments is unquestionably the ‘regionalization’, a 

term I am using to emphasize the growing importance of the regions in reference to the law-making 

process. I find it significant to stress, indeed, how the majority of legal sources and documents, both 

national and European, which have focused on the quality of the regulation, have  not, in different ways 

and for different reasons, neglected to refer to the legislation produced by the regions, identifying (and 

reaffirming) in them a level of paramount importance in the European multilevel governance.  

                                                           
21 See also: A. DODDS, The Core Executive's Approach to Regulation: From 'Better Regulation' to 'Risk-Tolerant Deregulation, 
in Social Policy & Administration, 40, 526-542, 2006; A.C.M. MEUWESE, Impact Assessment in EU Lawmaking, The 
Hague, Kluwer Law International, 2008. 
22 For a comprehensive and detailed reconstruction of the fundamental aspects of the historical paths of 
constitutionalism and their main implications, see P. RIDOLA, Il costituzionalismo: itinerari storici e percorsi concettuali, 
in Studi in onore di G. Ferrara, vol. III, Giappichelli, 2005; More specifically, for a focus on the impact of EU 
dynamics on national constitutional processes, see B. CARAVITA, Trasformazioni  costituzionali nel federalizing process 
europeo, Jovene, Napoli, 2012. 
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A representative example of this type of process can be offered by the Italian case. In Italy the 

modification of the constitutional text is the result of the so-called 'Reform of Title V' (the 'Title V' is the 

part of the Italian Constitution - Articles. 114-133 – concerning the territorial organization of the state).23  

This institutional change was soon to lead, on the basis of the renewed sense of prestige of the regional 

legislation they conveyed, also to the need to ensure regulatory actions that meet appropriate standards 

in a qualitative and participatory sense (under formal and substantial profiles). The adoption of the typical 

tools of analysis of impact and participatory democracy was to become one of the key elements in the 

regional law-making process. Undoubtedly it has represented a great challenge for Italian regional 

lawmakers, traditionally accustomed to filling «spaces within a detailed and binding national law».24 This 

change therefore seemed to crystallize the transition to the exercise of a much greater legislative power 

(and hopefully empowering) compared to the previous one.25  

Observing how the tools of impact analysis and participatory instruments were introduced in the regional 

legislative set-up is of outstanding importance, for several reasons. Primarily, it is the 'first step' to 

understand the role of the tools provided by lawmakers in the inclusion - within the regional legislative 

process - of recipients affected by the regulatory impact (not only citizens, but also categories such as, 

more generally, the 'inhabitants'). From this, it is possible to detect the extent to which the European 

institutions and multilevel governance principles are directly related to the implementation of a 

‘democratic governance’. At this point it is clear how speaking of ‘democratic governance’ leads to 

automatically referring to an inclusive law making process at every governmental level. Among those 

                                                           
23 Title V has been reformed with the constitutional law 3/2001, redesigning the structure of the legislative powers 
between state and regions, fully implementing the art. 5 of the Constitution, which describes the local government 
bodies such as exponential authorities existing prior to formation of the Republic. Municipalities, metropolitan 
cities, provinces and regions are entities exponential of the population residing in a given territory and required to 
take charge of their needs. The government’s action takes place at a lower level and as close as possible to the 
citizens, except for the power to replace the next higher level of government in the event of inability or non-
fulfilment of the lower level of government (principle of vertical subsidiarity). For a focus about some main points 
of this reform see also A. MORRONE, Lo Stato regionale nella transizione, in S. VASSALLO and S. CECCANTI, 
Come uscire dalla transizione, Bologna, il Mulino, 2004, pp. 247 – 265; B. CARAVITA, Lineamenti di diritto costituzionale 
federale e regionale, Giappichelli, Torino, 2009, and La Costituzione dopo la riforma del Titolo V, Giappichelli, Torino, 
2002; M. LUCIANI, I diritti costituzionali tra Stato e Regioni (a proposito dell'art. 117, comma 2, lett. m) della Costituzione, in 
Politica del diritto, 33(3), 2002, pp. 345-359. 
24 F. BASILICA (edited by), La qualità della regolazione. Politiche europee e piano d'azione nazionale, Santarcangelo di 
Romagna (RN), Maggioli, 2006, p. 513 [My translation]. For a general focus about quality of legislation in the 
Italian regional context, see A. MORRONE, La qualità della legislazione regionale, in Le istituzioni del federalismo, 2011, 
1, pp. 5 – 8; and, with regard to recent developments in one of the most experienced regions, G. TARLI 
BARBIERI, Una nuova stagione per la qualità della normazione nell’esperienza della regione toscana?, in Osservatoriosullefonti.it, 
2/2016. 
25 It is worth noting that the constitutional reform opened a so-called 'statutory new season', characterized by the 
adoption of new regional statutes (legal acts of significant value, such as regional "super-norms", but not of 
constitutional level), also containing the principles and rules relating to the regional law-making process. 

http://serials.unibo.it/cgi-ser/start/it/spogli/df-s.tcl?prog_art=8889332&language=ITALIANO&view=articoli
http://serials.unibo.it/cgi-ser/start/it/spogli/df-s.tcl?prog_art=8889332&language=ITALIANO&view=articoli
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levels, the regional one acquires a particular importance, not only on the basis of the principle of 

subsidiarity, but above all because the regions embody – compared to the national and supranational level 

– a legislative level undoubtedly closer to the territories, their inhabitants and their needs. For this reason, 

their normative ‘products’ seem to take up a central role in the actual construction of the multilevel 

democracy frequently present in the institutional rhetoric of legislators and policy makers in Europe. This 

result (still quite far from reality, especially in the Mediterranean and Eastern European countries) cannot 

be conceived as an automatic result of the insertion of participatory instruments or impact analysis in the 

legal system. In order for it to become concrete, it needs to be accompanied by reflections that are able 

to go well beyond the political rhetoric contained in the institutional documents and, similarly, far beyond 

the self-referentiality of the purely technical-legislative approach. With regard to those aspects, it appears 

obvious to say that  the full understanding of the role, and of the use and implications of participatory 

instruments in the regional legislative process are essentially related to the ‘legal culture’ (and to the 

‘political culture’) in the regional context observed.  

Many significant experiences of implementation of participatory instruments are, in Europe, the result of 

evolutionary processes (of legal and political culture and, in parallel, of the consolidation of specific 

institutional forms) totally independent and preceding the development of the notion of 'European 

multilevel governance'.26  

                                                           
26 Among these cases, we can mention, for instance, the case of the 'sociological federalism' or 'polder model' in 
the Netherlands. It is a particularly interesting example because it highlights the close connection between the 
innovation of law making and policy making processes, and the continuity with the customs and traditions established 
in the methods of government of the territories. What characterizes this type of model is its ability of having 
structured a federal system that was able to not be limited to a mere definition of the competences, but which has 
been able to include the recipients of the rules in regulatory processes (through its participatory instruments), 
mainly materializing the subsidiarity principle through power sharing, collaborative decentralization and co-
governance. It should be noted as the contemporary institutional order is the product of a tradition in which the 
participatory instruments  take up a prominent place in its historical evolution, rooted primarily in the Calvinist 
Reformation of the sixteenth century and in the organizational model typical of the first Calvinist community, 
deeply based on a strong community cohesion, solidarity and subsidiarity (elements largely inherited from the 
federal models theorized, for example, by Althusius, or by French Huguenots). See T. TOONEN, Federalismo, 
partecipazione e trasformazione nei Paesi Bassi: disegno e sviluppo dello Stato unitario olandese come sistema di governo partecipato, 
in A. VALASTRO (edited by), Le regole della democrazia partecipativa. Itinerari per la costruzione di un metodo di governo, 
Napoli, Jovene Editore, 2010. A similar case can be traceable in the Swedish experience, where the use of 
participatory instruments was largely fueled by both organizational evolution of the Protestant Church, on the one 
hand, and by the construction of the welfare state system that since the beginning of the '900 characterizes public 
policies and laws in Sweden, which are produced through strongly dialogue oriented deliberative processes. This 
(‘mediated’ or ‘direct’) dialogue involves the participation of the state, organizations, associations and citizens (this 
trend developed as a strategy to combat the economic crisis and the social unrest caused by the separation from 
Norway in 1905). See S. CINQUE, A. SJÖLANDER-LINDQVIST, L’evoluzione degli strumenti partecipativi in Svezia, 
in A. VALASTRO (edited by), Le regole della democrazia partecipativa, 2010. Both cases are characterized by an effective 
implementation of participatory instruments, even strengthened by constitutional provisions, but above all, well 
harmonized in the institutional tradition and modeled on established social practices (or, at least, very observant 
in considering the needs of territories and inhabitants, both as individuals and as a community). 
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The Italian reality, mentioned earlier, will offer case studies (on a regional scale). Observing them, I will 

develop my own attempts to answer the questions posed in the introduction. It is a geographical and 

historical-cultural reality quite different (consideration that can be extended to most of the Southern 

European countries), in many aspects, from those of Sweden and the Netherlands, where (in a way that 

has proven spontaneous and entrenched in the cultural tradition) participation in public decision-making 

process has long been an integral part of the - legislative and otherwise - management of the 'res publica'.  

On the contrary, in the Italian case, it is generally possible to argue that the decision-making process 

(both administrative and legislative) has historically been seen by the rulers in a perspective which is 

strongly oligarchic and closed to the interventions of people outside the inner circle of politicians and 

institutional structures. This statement should however be redimensioned devoting a greater attention to 

regional contexts, which in some cases represent actual 'microcosms' of political and legal culture, that 

seem to escape the previously given definition. The reason for this inconsistency can be found in the 

political fragmentation existing before the (late) unification of the country (1861): a fragmentation 

expressed in the establishment, in different territorial units, of extremely varied and different ruling 

classes (each one holder of a precise legal-political culture). Such legacies have largely transfused in 

subsequent political and legal cultures, determining effects still well observable in institutional practices 

of regional and local political classes. In most of the Italian regional contexts, the provision (in many 

cases never implemented) of tools such as impact analysis, consultation, and more in general participatory 

strategies (particularly in regional statutes after the constitutional reform) was the result of a mere (and 

artificial) attempt of 'europeanisation' of the Italian Regions.  

The reference to European standards was induced from the need, for the Italian state, to adapt its regions 

to the ‘European multilevel governance’ model, on the one hand in terms of distribution of legislative 

powers (achieved with the 'reform of Title V'), and, on the other hand, in terms of the concrete 

application of the legislative function, with particular reference to the activities which are integral parts 

of the law making process (the introduction of participatory instruments and of RIA should have marked 

a second step on this path, immediately after the Reform of Title V of the Constitution).27  

                                                           
27 The impact assessment was, in the first place, provided by a law at the national level: the simplification law n. 
246/2005, which has generalized application of RIA. The ‘Agreement between the Government, Regions and 
Local Autonomies on simplification and improvement of the quality of regulation’ (‘Accordo tra Governo, Regioni 
e Autonomie locali in materia di semplificazione e miglioramento della qualità della regolamentazione’), signed on 
March 29, 2007, gave effect to the provisions of Article 2 of Law 246. Such Agreement introduced the Article 20-
ter in the text of the cited Law 59/1997, opening up the possibility of stipulating agreements, in the Permanent 
Conference, between State, Regions and Local Autonomies aimed at defining the principles, the criteria and the 
most appropriate tools to improve the quality of laws as well as to agree on a consistent method of regulatory ex 
ante impact assessment and ex post evaluation, with the aim of producing a single framework (in which it could be 
possible to inscribe the various experiences in these directions). 
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It is since 2001 that regions have manifested interest in these instruments, as is shown by multiple 

experiments and provisions. With regard to RIA development and experimentation, it is worth noting 

that almost all the regions (albeit with different significance) have taken part in initiatives and programs 

organized by Formez28 (on behalf of the Department of Public Administration).29 The activities of the 

Formez, materialized in two cycles (2002-2004 cycle and 2005-2007 cycle), implicated the involvement 

of some regions (Piemonte, Umbria and Campania) which, at that stage, applied RIA on more than one 

regulatory measure. Since this preliminary introduction of the role of RIA in the context of regional 

legislation, it is observable how, in the intentions of those experimentations, the “first steps” I have 

mentioned were expected to have a propelling effect on the dissemination of impact analysis (as well as 

on the assessment) and its ‘normalization’ within the regional legislative process (in the intentions and 

expectations of the interested parties that result was desirable in the medium term).  

This general optimism collided however, in different contexts, with the realization that implementing 

such instruments, especially in those cases where they represented a truly innovative quid, meant to 

embark on an undoubtly complex path, because of the diverse implications of updating the iter legis. This 

also is a really crucial hub because of a series of purely cultural obstacles, that have pervaded and still 

pervade certain sectors of bureaucracy, and - above all - of politics, not yet willing to understand the 

changing times and the fact that in the current scenario «the authoritative decisions should be no longer 

legitimated only on the basis of the supremacy of the public entity by which they are issued».30  

After more than fifteen years since the process I am analyzing was launched, it can be argued that the 

actual insertion of instruments (aimed at ameliorating the quality of the regional regulation into a coherent 

set of practices) is, except for rare cases, far from being considered as widespread and institutionalized 

within the process of formation of regional laws. In most cases, those instruments represent only formal 

elements within statutory or legislative provisions (there are only few cases of enforcement provisions 

and their effects on regional organizational arrangements), although regions appear «aware of the 

importance and need for such instruments».31 As a matter of fact, for a long time, the actual activity 

concerned only few episodes where the RIA was undertaken, (furthermore on single regulation projects) 

only occasionally and more often as experimentation.  

                                                           
28 Formez is a governmental center for services, assistance, studies and training for the modernization of the public 
administration (http://www.formez.it/) 
29 Also encompassing in certain experiences (Tuscany and Friuli Venezia Giulia) the organization of training 
activities for regional Governments’ and legislative Assemblies’ officials (with the realization of autonomous 
experimentations).   
30 M. CARLI, La qualità della normazione in Italia: un problema di cultura, in M. RAVERAIRA (a cura di), “Buone” regole 
e democrazia, Soveria Mannelli, Rubettino, 2007, p. 180 [My translation]. 
31 F. BASILICA, La qualità della regolazione, 2006 [My translation]. 
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2. A case study: the Umbria Region. 

As it partially emerged from the previous section of my work, regions occupy a leading role in the 

European multilevel governance and, therefore, regional law making has a crucial importance not only in 

the regulation of social and economic activities which are fundamental for the inhabitants and territories, 

but also as a tool of ‘grassroots democracy’, able to reduce the distance between the sphere of the rulers 

(and their laws) and the one of the ruled (with their needs, established habits and conflicts). In order for 

the regional law making to achieve these goals, it has been necessary to introduce, in statutes and certain 

regional laws, legislative quality instruments, such as the impact analysis (RIA). It was within those impact 

analysis (in early 2000s) that participatory instruments were introduced, finding, later, their own 

autonomy, and being placed at the core of a specific law on public participation in three different Italian 

regions (Tuscany, Emilia Romagna, and Umbria). The outcomes of these three laws were greatly 

different. Umbria is the case I consider more representative in outlining the possible difficulties which 

can be encountered in the development of a strategy that aims at the insertion of participatory instruments 

in the legislative process.  

 

2.1 The experimentation of RIA on the 'Discipline of the collection, cultivation, storage and 

commercialization of truffles': a case of 'technical success' of the consultation, and the 

indifference of the legislator.  

The experimentation of RIA – taking place as part of a project of the Formez32– was implemented by 

the Umbrian Regional Executive, between July 2002 and May 2003, with the aim of determining the 

options from which to select the most suitable one for the preparation of the law on ‘Discipline of the 

collection, cultivation, storage and commercialization of truffles’.33 The first difficulty that needed to be 

overcome was represented by the inability of the current regulations to balance and harmonize the 

interests of the actors involved, among whom the conflictuality was growing, potentially destabilizing, in 

socio-economic and productive terms, a key field in an agricultural production typical of the Region (the 

truffle). This occurred in those years when a trend of agricultural markets prone to the development of 

local and typical products was starting to emerge and consolidate.   

The main actors involved in the process of impact analysis were: A) the truffle collectors (disgruntled, 

essentially, that the law then in force allowed a recognition – which they considered too weak – of the 

                                                           
32 In addition to Umbria, other regions such as Abruzzo, Campania, Emilia Romagna, Lazio, Molise, Piemonte, 
Sardegna, Sicilia e Veneto were involved in the project. Three categories of investigation were outlined: 1) costs for 
businesses; 2) goods and services; 3) control and development of the territory (the latter is the field that was chosen for Umbria).  
33 Umbria is a small region in central Italy, typically wooded and hilly. Among its most typical products truffle is 
the one that stands out (in several very prized varieties). 
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stocks, even in the absence of effective interventions intended to optimize the cultivation of truffles); B) 

the owners / tenants of truffle fields (who advocated a legislation able to protect them, especially with 

regard to the possibility of investments aimed at "improving" the land naturally prone to the development 

of truffle fields); C) a team of thirteen officials of the regional Government, trained by a specific course 

on the implementation of RIA technique. 

The drafting of an outline of viable options, on the basis of which it is possible to select the best to be 

developed later in the legislation planning, discussion and approval, is typical of the impact analysis, being 

an instrument thought to support the choice of the policy- and law-maker.34 This phase of identification 

of viable options was followed by the one concerning the consultation of stakeholders, characterized by 

the adoption of the focus group technique.35 The option that met the most favor, at the end of the 

consultation, was the one based on deregulation - contemplated by ''option two '- on the basis of a cost-

benefit analysis which showed how this choice proved to be the most suitable with respect to the purpose, 

also in view of a substantial and desirable reduction of indirect costs. It was then possible to proceed 

                                                           
34 The four options emerged in the course of this experimentation, which is the result of a preliminary investigation 
aimed at the collection of data and information from the parties involved in that policy (in particular, in addition 
to truffle collectors and owners / tenants of truffle fields, also the State Forestry Corp and mountain communities 
administrations, as authorities representative of the territory), were the following. ‘Option zero’ consisted 
essentially of non-intervention, which, in this case, means no introduction of innovative legal effects, through new 
rules, showing the inability of the existing law (regional law Umbria 6/1994), to balance the right to harvest and 
the property law (generating conflicts). In the case of ‘Option one’ the realization of training courses run by 
mountain communities, with the aim of compulsorily train all entities willing to carry out research and collection 
of truffles was hypothesized. The ratio was “educational”, aimed at raising awareness among the interested parties, 
informing them of the prohibitions and sanctions provided for by law. The consultations with owners/tenants, 
however, immediately stressed how very hardly a training of this kind –although well structured – could actually 
induce changes in the truffle hunters’ attitude (consolidated in practice and behavior). ‘Option two’, purely focused 
on the hypothesis to abrogate the recognition of the controlled truffle fields, was aimed at creating a policy of 
deregulation, leaving the matter to agreements between the parties concerned under the rules of civil law. Finally, 
‘Option three’, consisting in the hypothesis of allocating economic incentives to the owners of lands hosting 
botanical species that contribute to the formation of truffles, would have entailed (for field owners) the obligation 
to allow free collection activities to truffle hunters.   
35 This technique, in this context, could claim several points in favor, allowing on the one hand «to investigate in 
depth, thanks to the interaction of the participants, who can discuss and ask questions to each other» and, on the 
other hand,  «to bring out aspects not originally anticipated [Public Administration Department, La consultazione 
nell’analisi dell’impatto della regolazione, Analisi e strumenti per l’innovazione, p. 56]» [My translation]). The origin of this 
research technique is to be found in the United States of the 40s, where it was born and developed thanks to K. 
Levin and R. Merton, who developed it in order to focus on a certain topic and bring out the relations between 
participants. Its value is to allow a good detection of unexpected elements, decidedly not secondary in the 
evaluation of the impact of regulation in terms of public administration, business and citizens, so as to show the 
focus group tool as «particularly suited to the detection of some of the information necessary for the RIA [Ibid, 
My translation]». In the first focus group the subjects involved were - with particular emphasis, in this first step, 
on the technical preparation of the defendants - officials from the Forestry Programmation Department, technical 
officials from mountain communities administration and a botanist (Faculty of Agriculture), while in the second 
focus group they gave space to the owners/tenants and truffle hunters, namely the actual recipients of the new 
policy under consideration.  
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with the drafting of the RIA (through the Legal Affairs Service of the Regional Government) of the 

regulatory intervention at stake.  

At this point, it is necessary to highlight how the document regarding the impact analysis (the result of 

the participation of the recipients in the lawmaking process) was not taken into consideration (as a matter 

of fact, being an experimentation, there were no legal obligations to the adoption of the document). The 

Regional Legislative Assembly adopted the Law (regional law Umbria 8/2004) without having transposed 

the result of the consultation of the recipients, choosing a regulative option completely different36 from 

that chosen by the recipients (which had proved to be feasible in technical-legal terms and had found a 

common ground between the two categories involved in the conflict).  

The case I have just analyzed provides an example of externally (hetero-induced) induced legislative 

action, without the contribution from a rational consultation37, and disastrous in the attempt to 

institutionalize the ability to inclusively transpose the free (although structured) and useful exchange of 

positions between the parties. It is significant that lawmakers seemed to be indifferent to the outcome of 

consutation activities although these have taken place in full observance with all the bureaucratic 

fulfillments, with the schedule and without  causing any inefficiency in the unfolding of the overal iter 

legis process. This indifference must be essentially related to the absence, in the reference political class, of 

a juridical-institutional culture truly capable of understanding the real benefits that this type of tool can 

offer to the decision-making and legislative planning process38. Benefits which form appreciable 

advantages, both from a technical legislative point of view and also in reference to the contribution that 

flows in terms of building a democratic governance structured on multiple levels of government. Among 

these levels (following the well-known reform of Title V) the role of Regions has undoubtedly obtained 

- as already mentioned - a leading position. What we are considering here are the modes of action of the 

public authorities aimed at enhancing ‘ex ante’ (while not underestimating the corresponding ‘ex post’ 

instruments) contribution of the recipients, creating a «citizenship» communicative arena able to modify 

«the behavior of the subjects it addresses» making them involved in and aware of the «activities aimed at 

the satisfaction of general interests»39  

The relationship between administration (officials) and politics constitutes a typical point of tension in 

all democracies, leading to situations and relationships - sometimes confrontational and always 

                                                           
36 Based on a system of authorizations. 
37Although already conducted and, moreover, with a considerable use of economic and human resources. 
38 The subtle irony according to which «evaluation constitutes for politicians information they do not want to 
know» seems ascribable to John Maynard Keynes. See A. LIPPI, La valutazione delle politiche pubbliche, Bologna, Il 
Mulino, 2007, p. 7 [My translation]. 
39 G. ARENA, La funzione di comunicazione nelle pubbliche amministrazioni, Maggioli, 2001.2001, p. 68 [My translation]. 
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embarrassing40 - where «the contradiction between the principles that are the foundation of liberal 

democracies and the difficulty of harmonizing the dogmas of the past and present reality are poured».41 

The disastrous outcome of the experimentation realized in Umbria seems to repeat the script of this 

controversial relationship between politics and technique, so as to have caused, in practice, the rejection 

of the idea of taking into account the outcome of the investigation of the latter by the former (skeptical 

about the insertion of subjects and elements of a technical nature within "its" decision-making process). 

And this even though the result of the work of the group of officials involved in the experimentation 

(the "technicians") had been given substance in the implementation of activities and assessments able to 

release “politicians” from onerous commitments (having, for example, already held consultations through 

focus groups), as well as integrated the debate in the Legislative Assembly with contributions of 

unquestionable utility (it can be useful to consider the range of options emerged, certainly capable of 

supporting the political discussion and orient a fair and appropriate choice in observance of the policy 

under discussion). Probably the skepticism of the politicians towards a consultation carried out by 

technicians rather than by themselves should be sought in their habit to the direct political model, which 

they perceive as the only instrument (consolidated within the reference 'political culture') aimed at 

representing needs and interests.   

Indeed, the experimentation has shown how the recipients of the regulatory intervention (as a 'sample' 

of  'civil society') have not presented, in the consultations, any reservation on the confrontation with the 

group of technicians and officials. On the contrary, it has shown how the debate has been lively and 

participated, probably supported by the perception of the stakeholders of having a real opportunity to 

contribute to the formation of the intervention called to resolve the situations that they perceived (given 

the conflict between truffle hunters and truffle fields owners/tenants) as urgently deserving a new 

discipline (which takes into account their needs, rationalized through their contributions to the focus 

groups). This seems to validate the hypothesis of a political culture prone to a vision of the involvement 

of the recipients as something merely instrumental (maybe confirmatory of decisions that have already 

been taken), essentially linked to the game of political forces rather than to a stable and binding insertion 

of these practices within the law making process, as well as characterized by discretion and eventuality 

(potentially entailing, as outputs, arbitrary decisions by the political class). It could also be useful to add 

the risk (exactly opposite to the objectives set in the documents that deal with the ‘European democratic 

governance’) of a further step away of the social sphere from the political and legal sphere: a risk conveyed 

by laws produced by legislative assemblies, especially by regional assemblies, conceived in the structure 

                                                           
40 See L. CARLASSARE, Amministrazione e potere politico, Padova, Cedam, 1974, p. 136. 
41 C. D'ORTA, C. MEOLI, La riforma della dirigenza pubblica, Padova, 1994, p. 1 [My translation]. 
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of 'multilevel governance', however, just as the connection (intermediate) point between the state and the 

union and local levels (e.g. municipalities). 

 

2.2 Later legislative innovations: the confirmation of the absence of a legal-political culture of 

‘participation’ and linked degenerative risks.  

Little significant is the breakthrough occurred in 2010, with the approval of a regional law specifically on 

public participation: Regional Law 14/2010 on the “Discipline of the institutions participating in the 

functions of regional institutions (legislative and referendum initiatives, right to petition and 

consultation)”. Within it, there seems to persist a substantial absence of culture (both political and legal) 

of public participation to regional legislative process. The first evidence of it is the lexical formulation of 

the law, within which there is some confusion between the traditional instruments of direct democracy 

(popular legislative initiative, referendum, right to petition) and those of participatory democracy 

(consultation). Such confusion is significant: direct democracy is conceived, in certain decisional phases, 

as a ‘substitute’ of the normal procedures of representative democracy, while the instruments of the 

participatory democracy are not (and should not be) a ‘substitute’ of representative democracy, being 

meant, on the contrary, as ‘complementary’ (both from the ‘cognitive’ point of view, in order to expand 

the information base of the public decision and to increase the responsiveness to the needs and the 

effectiveness, and from the point of view of 'consensus', in order to include recipients legitimizing, in this 

way, a law or policy beyond the mere confines of representative politics).  

Regional Law 14/2010, where speaking of consultation (Article 66), takes the form of a law more oriented 

to listening than to the structured dialogue, based on a limited openness to civil society:  paragraph 1 of article. 

66 confers a merely political nature to the results of the participatory process (presumably to prevent 

constraints in the legislative process), specifying how legally binding effects are excluded if the 

participation inheres administrative acts of address and planning (those that, for socio-economic strategic 

importance would require greater legitimacy - and therefore public participation in the process that 

produces such acts - based on the principle of democracy, transparency and accountability).  

The final effect is the risk that the results of participation remain circumscribed to the sphere (purely 

political) of creation and mobilization of consensus: firstly assuming that listening to the needs, expectations 

and conflicts of the recipients is useful only to endorse choices shared by significant portions of the 

population, but not appropriate in terms of economic and environmental sustainability or of rights of 

minorities. In this sense, again, it is possible to highlight the role of technicians and officials  to determine 

the feasibility of interventions (which have to be participated, but also fit into a legal, productive, social, 

economic context where they need to integrate harmoniously: this necessarily requires technical and 
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professional evaluations that must attenuate popular orientations, potential bearers of unsustainable 

effects). In these cases, in the use of participatory instruments within decision-making processes, a drift 

in populist sense is traceable.  

Another potential emerging risk is given by the confusion between communication/information and 

participation. The latter, in fact, cannot be considered a parameter satisfiable with institutional information 

and communication operations, barely consisting of a dissemination of results: an information lacking 

the active component of the participatory contributions from the citizens, who become mere individuals 

aware of decisions that have already been taken (although the law under consideration includes more 

advanced potentialities – albeit not legally binding – if there is sufficient political will to activate those 

instruments).42  

This picture, as just outlined, is closely interconnected to a finding by which it is possible to argue that 

«if the introduction of the evaluation has known in Italy a devious and not yet consolidated path, this is 

way more obvious in the case of the consultation».43 From this point of view, at least for what concerns 

the forms of participation that are part of the law making process, the Umbrian legislators seem to align 

to a tendency to refractoriness typical of the majority of the Italian Regional Legislative Assemblies, 

although there are embryonic evolving signs of growth, on the one hand, of the culture of the ex post 

evaluation (proven by a growing trend in the insertion of 'evaluative clauses' in many Umbrian regional 

laws) and, on the other hand, of the culture of the ‘shared administration’44 (expressed by the growing 

approval, in the Region, of municipal regulations on the shared management of the common goods)45.46 

 

                                                           
42 All in perfect continuity with the customary humus (although having in the Agreement a certain programmatic 
evolution) endorsed by regional law Umbria 7/1997, “Rules on participation in the exercise of the functions 
pertaining to the regional council and the referendum”. From this we can deduce, in art. 6, as the outcome of the 
consultation had no more value than that resulting from a «political nature»: the results of the consultation «cannot 
constitute elements of motivation legally relevant [My translation]» (continuity is also evident in the wording of the 
provision). 
43 A. VALASTRO, L’esperienza italiana della consultazione un percorso a zig zag in una governance problematica, in M. 
RAVERAIRA (edited by), “Buone” regole e democrazia, 2007, p. 202 [My translation]. 
44 See the notion of ‘shared administration’ (it. ‘amministrazione condivisa’) in G. ARENA, Introduzione 
all'amministrazione condivisa, “Studi parlamentari e di politica costituzionale”, 117/118, 1997. 
45 Those are signs of approach (although partial and sectorial) between active citizens and administrations, not to 
be confused with the participatory instruments, as the latter are intended to affect the decision-making process, while the 
municipal regulations on the shared administration are management tools (shared, in fact) of the common goods. 
46 An experience in a certain way of exception in the panorama of Italian regions is the case of Tuscany, where the 
participatory instruments found an ample and guaranteed space of institutionalization (as it will emerge from some 
comparative considerations in the next section). 
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3. How is it possible to ‘conceptualize’ the participatory instruments within the law making 

process? Some suggestions coming from the sociology of law in order to identify potentialities 

and limits.  

The case of the Region of Umbria in Italy has already raised some important issues within the metalegal 

understanding of the participatory instruments’ role in the lawmaking process, especially on the potential 

pathology emerging from their insertion and implementation. The issues arising from the observation of 

this case study represent a good starting point to reply to  those questions that were raised in the 

introduction. Actually, in the absence of definitive answers or answers assumed as true in absolute terms, 

the real effort undertaken in this paper will be to identify at least some ‘interpretative coordinates’. This 

is under the auspices that, in the near future, they can become the basis of a ‘check list’ useful for 

elaborating models of analysis, which are not only theoretical but that can be used concretely, perhaps 

contributing to the development of 'guidelines' able to orient the implementation of participatory 

instruments in the lawmaking process at all levels of government (and effectively correct the course of 

experiences where such instruments have been implemented in a distorted way or unsuccessfully). All 

this in the belief that a legal-sociological approach in the analysis of such instruments makes sense since 

it is capable of taking «as well as a cognitive relevance, also a pragmatic relevance»47, because it seems 

«obvious, indeed, that the awareness of the obstacles to the fulfilment of some laws constitute a 

fundamental prerequisite in order to intervene to improve its rate of effectiveness»48. 

The attempt to conceptualize at least the key points to an understanding of the role of tools and dynamics 

related to them can find, in classic and contemporary authors of the sociology of law, extremely useful 

suggestions in order to contrive interpretative argumentations on this particular issue. Many are the 

references that can be made: in different ways and with different intensities, talking about production of 

legal rules has automatically meant, for the majority of scholars, also speaking of the actors involved and, 

in doing so, proving (descriptively) how extended was their participation in the proceedings, as well as 

defining which were the legal instruments and institutions used to encourage such participation. There 

are, with regard to the same topics (actors, instruments and institutions involved in the lawmaking 

process), more markedly descriptive approaches.  

It is not possible to offer in this work an all-encompassing overview of every single author’s opinion. 

This is why I found it reasonable to consider Luhmann and Habermas’s points of view as the most 

representative. This choice is due to the fact that both of them have distinctly felt the need to consistently 

treat the issue of participation, although the role reserved to it is antithetical within the production of the 

                                                           
47 A. FEBBRAJO, Partecipazione popolare e giustizia, 1980, Pavia, p. 6 [My translation]. 
48 Ibidem [My translation]. 
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two authors. Those diametrically opposed positions represent, in my interpretative approach, an 

extremely valuable element which allows to identify two categories of reference useful for the analysis 

undertaken. Synthesizing the meaning of the two positions, the emerging categories are  ‘Rigidity’ 

(Luhmann’s theory) and ‘Ductility’49 (Habermas’s theory).50 In this approach, ‘Rigidity’ and ‘Ductility’ 

constitute two theoretical logical hypotheses at the antipodes: two poles, in short, both able to show the 

pros and cons of the closing or opening of the law making process to participatory instruments, but 

neither able, alone, to come to an understanding of the phenomenon studied, especially if the purpose is 

to develop concrete proposals for the implementation and improvement of the quality level and 

democratic level of the positive law. These proposals, expendable from a practical point of view, may 

instead result from taking into account the reflections emerging from both categories (descendants from 

the two theories), from which there are obtainable parameters designed to evaluate, from time to time, 

each case considered (allowing in the future, to avoid errors or distortions already detected). In essence, 

in the ‘agnostic’ impossibility to define a priori whether a participatory instrument “X” is really suited to 

a legislative process "Y" at any given time "Z", I find it useful to consider the lawmaking process as a 

‘space’ that, just as in nature for the biological matter, must be structurally and functionally suitable (and 

ready) to contract or expand towards the outside (ie towards the society). Positive law cannot therefore 

either be maximally rigid, nor maximally flexible in relation to the participation of society in its production 

process: in the first case the risk is an excess of dogmatic self-referentiality, in the second case, instead, a 

dangerous weakening of its autonomy and its certainty (in addition to the risk of a real  procedural and 

organizational ‘kàos’, potentially destabilizing for both institutions and society). It is clear that the primary 

purpose of the legislator is to achieve an appropriate ‘equilibrium point’ between the inner tendency of 

the legal sphere to rigidity and the ductility required by the social sphere (and so by recipients of legal 

rules). This equilibrium point is expression of the need to balance the opening moments of the 

proceedings with the rigor intrinsically indispensable of the legal sphere. The assumptions made by 

                                                           
49 I am intentionally avoiding (although conceptually correct) the term 'flexibility', specifically in order to avoid 
confusion or overlaps with the notion of 'Flexible droit', elaborated in 1969 by Carbonnier [see J. CARBONNIER, 
Flexible droit - Pour une sociologie du droit sans rigueur, Paris, L.G.D.J, 2011 (10th ed.)]. 
50 Both nouns should be reported to the law, describing his basic towards external interventions in its sphere: in 
the first case of closure, in the second case of openness to the contributions coming from society. Ultimately, 
'Rigidity' of law means substantial separation (closure) of the legal sphere with respect to the social sphere, while 
the term 'Ductility' indicates the propensity of the legal sphere to open up to the social one, adopting the contents 
which indicate its needs and expectations. A brief reconstruction of the highlights of the argumentations of the 
two scholars will help to understand the usefulness of the two categories just mentioned and the need - even more 
significant element - that neither dominates the other, but rather they are constantly called into question jointly 
and in a complementary way in defining and evaluating assumptions and consequences (both theoretical and 
practical) of participatory instruments, processes and dynamics in the production of legal rules. 
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Luhmann and Habermas undoubtedly clarify what is meant by 'Rigidity' and 'Ductility', and therefore 

what it means to establish what constitutes the identification of a balance between the two. 

Luhmann's position towards public participation in the legal sphere is essentially pessimistic, basing his 

theory «on the assumption that there is an irremediable inferiority of the level of complexity of the psychic 

system against the level of complexity of the social environment in which such system operates»51. From 

this, it is possible to identify the limits of the real possibilities of the individuals to participate a) to the 

determination of the aims of the system to which they belong, as well as b) in their operation. This aspect 

cannot be separated from the recognition that social institutions «with the increase of their complexity, 

would tend to maintain residues unknowable to the individual, and from this would originate the 

impossibility for individuals to follow the constant enrichment of themes and regulatory instruments of 

an advanced legal system»52. A second aspect concerns the public, which according to Luhmann would 

appear as ‘restructured’ on the basis of a separation made between subjects that attract public attention 

and opinions related. Connected to this, the fact that it appears evident how the public constantly 

delegates «to a small group of experts (sociologists, lawyers, politicians) the development of 

corresponding judgments»53 related to given topics of interest.54 Third important aspect: in addition to 

the limits inherent to the social sphere, even the legal system does not lack «obstacles to a full realization 

of real forms of participation». First of all these obstacles undoubtedly constitute what the same Luhmann 

identifies in the concept of ‘planning’ (Planung). Legal planning, in fact, differs significantly from the 

typical planning of the social sphere, constituting a further obstacle in translating, within the legal system, 

the «already limited influences that the public would be able to exercise». In this regard, it is not wrong 

to speak of a «certain insensitivity of the legal system towards the purposes of individual actions, and 

then a programmatic fracture between legal system and society»55 (fracture that, beyond an undeniable 

sign of closing of the system to participation and its instruments, it is also, however, the premise of 

«certainty of decisions»).  

The position of Luhmann finds, as anticipated, a «radical alternative in many ways»56 to the one expressed 

by Habermas. I find it useful to stress firstly how the analysis conducted by Luhmann has a markedly 

                                                           
51 A. FEBBRAJO, 1980, Partecipazione popolare e giustizia, p. 8 [My translation]. 
52 Ibidem [My translation]. 
53 Ivi, p. 9 [My translation]. 
54 About this point it seems fair to point out, however, that Luhmann does not deny the fact that public opinion 
itself «can consciously take as food for thought certain issues [FEBBRAJO A., My translation]». 
55 A. FEBBRAJO, 1980, Partecipazione popolare e giustizia, p. 9 [My translation]. 
56 Ivi, p. 12 [My translation]. 
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descriptive character, while that of Habermas shows the typical features of a mixture between the 

ontological and deontological points of view.57 

It is necessary to highlight two elements placed at the core of Habermas’s approach to participation: the 

division between ‘instrumental action’ and ‘communicative action’, on the one hand, and ‘discourse 

principle’, on the other. This principle states that a rule,58 in order to be effective,59 must enjoy general 

consensus, while the criterion according to which such consent is created is given by the principle of 

universalization: a moral norm is valid if it is the result of a debate in which the interests of all potential 

actors involved have been considered.60A direct consequence of this achievement is that the recipients 

of legal rules must also be able to configure themselves, in their entirety, as authors of those rules.61 As 

recipients, they should be able to comply with the law "for calculation and for convenience", whereas, 

when they fulfill the role of authors, they should be able to follow the rule for "compliance of the law", 

as such observance would not represent nothing but the emanation and the reflection of the respect that 

they nourish and manifest towards themselves.62 The sense of the synthesis of those assumptions 

summarized in the term ‘Ductility’ appears clear in reference to the law making process: the 

‘communicative action’ is fulfilled, for Habermas, far beyond the boundaries within which is 

institutionally placed. It corresponds to:  

                                                           
57 The theory of democracy developed by Habermas seems sometimes to perform in a way which is unstable and 
not clearly defined; the reason is that it inseparably interwines factuality and validity (if we wanted to use a Hegelian 
terminology, we would talk about the level of «reality» and the level of «rationality»), as well as the refusal to adapt 
to these regulatory models that Habermas has judged to be too far away from feasibility. Establishing contact with 
Habermas’s democratic theory, one can plausibly doubt that it is a rebus sic stantibus analysis, meaning the analysis 
of the reality of facts as it is actually given, or that it simply is how things should desirably be.  This ambiguity is 
originated, in a certain way, from Habermas’ conceptual perspective. He, on the one hand, categorically refuses to 
make the dichotomy between being and having to be inflexible, on the other hand he is not able to completely 
avoid it.   
58 The provision in question may be both moral and legal, in other words, the basic principle of discourse ethics is 
neutral with respect to its legal or moral determinations; only with its meeting with the legal form (or legal medium), 
it will give rise to the democratic principle, from which the system of fundamental rights that are the basis of a 
legitimate right can be developed. See J. HABERMAS, [(1992) Faktizität und Geltung: Beiträge zur Diskurstheorie des 
Rechts und des demokratischen Rechtsstaates] Italian version, Fatti e norme. Contributi a una teoria discorsiva del diritto e della 
democrazia, Milano,  Guerini & Associati, 1996, p. 135-147.  
59 For validity, Habermas means rational acceptability and therefore moral acceptability. 
60 Alessandro Pinzani clarifies how, in the interest at issue, he does not detect a general abstract interest, as instead, 
the individual real interest of the participants in the discourse, even if the individual has to take into account the 
interests of all others. See A. PINZANI, Problemi di applicazione nella teoria discorsiva della morale e del diritto, «Ars 
interpretandi», 1, 1996, p. 57. 
61 Naturally, the attitude of the associates will be relative to their perspective, which may be that of recipients or 
that of authors. See J. HABERMAS, Fatti e norme, p. 146. 
62 Ivi, pp. 529-530. 
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a general process of growth of individual freedom within the social system, and the establishment of a 

relationship of interaction between the individual and the facilities to guarantee the sensitivity of the 

second to the real needs of the individual and, ultimately, its growing participation in their functioning.63 

 

Deliberative democracy is essentially conceived by Habermas as the product of the complementarity 

between ‘public autonomy’ and ‘private autonomy,64 that derive their specific structure from a system of 

rights within which both aspects, positive and negative, of freedom assume a primary importance.65 

According to Habermas, democracy as it is presented in reality cannot be conceived as a kind of paradise 

of communicative rights nor in the form of a mere game of balance of power; if anything, the most 

satisfying interpretation is the one which leads to interpret it as a territory whose surface unfolds the 

polarity between the two extreme possibilities mentioned above (paradise of communicative rights, on 

the one hand, and game of balance of power, on the other). The empty space between these two poles is 

the arena that citizens have the right and the duty to fill with their discussions, the exchange of their 

views, the proposals, with the flow of rational arguments66: this is the most authentic sense of deliberative 

democracy in Habermas. This arena is the space of interaction that will emerge as central in the following 

considerations on participatory democracy and its instruments, methods and techniques within the law 

making process (while not wishing to overlap the two notions - deliberative democracy and participatory 

democracy – it is pretty obvious that they are similar in the general purpose, especially in relation to the 

concept just expressed).  

                                                           
63 A. FEBBRAJO, 1980, Partecipazione popolare e giustizia, p. 12 [My translation]. 
64 The division between private autonomy and public autonomy implies a parallel splitting of the idea of 'self-
legislation': in fact «as soon as the moral principles take the concrete substance in the medium of a coercive or 
positive law, the freedom of the moral individual separates in the public autonomy of the co-legislator, on the one 
hand, and the private autonomy of the recipient of law, on the other [My translation]», J. HABERMAS, [(1996) 
Die Einbeziehung des Anderen - Studien zur politischen Theorie] Italian version, L’inclusione dell'altro. Studi di teoria politica, 
Milano,  Feltrinelli, 2002, p. 115. 

65 This system of rights constitutes the solution to the question that asks what are the rights that citizens cannot 
recognize each other regardless, if they want to «legitimately regulate their cohabitation, with instruments of 
positive law», J. HABERMAS, Fatti e norme, p. 148 [My translation]. Providing a solution to this question, in 
Habermas’s perspective, acquires the sense of emphasising a series of classes of rights, but nothing more: the one 
who is to develop a political theory cannot absolutely claim the possibility to take the place belonging to the 
constituent citizens, who, through the exercise of their political autonomy, have the task of equipping themselves 
of their rights.  
66 If the element of expectation of a reasonable agreement was removed from the deliberative democracy, the latter 
would lose its legitimacy; and, speaking of this legitimacy, it would be right to question the extent to which 
democracy can keep it in a situation where its ‘discursive substance’ runs the serious risk to disperse in the vast sea 
of the public sphere entirely dominated by major media (with the ability to widely manipulate the information), 
besides the fact that the ability of ordinary citizens to influence decisions is incomparably inferior compared to 
that carried out by organized lobbies and «social powers» (of which Habermas denounces the pervasive 
intrusiveness).  
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The key concepts emerged from this brief overview on the theories of Luhmann and Habermas can 

constitute real interpretative coordinates in the analysis of the problems related to the case study of the 

Umbria Region. These coordinates will help to complete the observations already partly outlined on the 

case study, allowing a generalized conceptualization of potentialities, limits and risks connected to the 

distorted or manipulated inclusion of participatory instruments in the law making process. Summarizing, 

the main problems emerged observing the experimentation of ex-ante impact analysis on the law on 

truffles (Umbria Regional Law 8/2004)67 and its following legislative developments (especially those 

connected to the Umbria Regional Law 14/2010)68 are: 

1) Absence, in the reference political class, of an adequate legal and institutional culture of participation. 

The result is an attitude of indifference to the need to quantitatively and qualitatively expand the use of 

consultation or, whether a consultation has already occurred, indifference towards the outcome of the 

process. 

2) Tension in relation between specialized technicians/bureaucrats and political representatives.  

3) Confusion about the role of consultation (see regional law Umbria 14/2010, Article 66), wrongly 

conceived as mere listening activity, rather than as a structured dialogue. The result is an overall weakening of 

the legal effectiveness of the consultation, which remains confined to the political sphere alone (without 

legal effect, since the results of the participatory process do not become, in this way, a content of legal 

norms produced). The risk directly related to this issue is a populist use of listening recipients of rules, 

which becomes exclusively aimed to intercept the electoral consensus (manipulation of the expectations 

of the recipients). 

 4) Confusion between participation and institutional information/communication activities.  

The first critical point highlights the need, in implementing participatory instruments in the law making 

process, for the development of a parallel ‘culture of participation’. This is directly connected to the 

second critical point detected, since it directly involves the legal culture69 and the political culture of the 

main actors of the legislative process: representatives in legislative assemblies and legislative officials 

                                                           
67 Regional law Umbria 8/2004 (‘Discipline of the collection, cultivation, storage and commercialization of 
truffles’). 
68 L. r. Umbria 14/2010 (‘Discipline of the institutions of participation to the functions of regional institutions 
legislative and referendum initiative, right to petition and consultation’). 
69 In order to understand the importance of the legal culture in the study of participatory instruments it is useful 
to remember that «the legal cultures can provide useful elements to interpret some important moments of the 
relationship between society and law, and in particular to explain, for example: the reasons why in some situations 
certain regulatory actions, rather than others, are relevant and necessary; the elements that affect the content and 
structure of these responses; the factors involved at various levels in their implementation processes; the variables 
that affect the actual reception of the regulations for their recipients [My translation]», A. FEBBRAJO, Cultura 
giuridica. Contenuti e funzioni di un concetto, in Cultura giuridica e politiche pubbliche in Italia, (edited by) A. FEBBRAJO, A. 
LA SPINA, M. RAITERI, Giuffrè Editore, 2006. 
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involved in the law making (and, of course, recipients, insofar as they are consulted). The Umbrian case 

reveals how the analyzed experimentation has highlighted the ability of officials70 of being valuable actors 

in favor of a ‘ductile’ opening of the proceedings to the contributions coming from the recipients. They 

have played a key role in conducting consultations and in drafting regulatory shared options, reconciling 

the ductility required by Habermas’s discourse principle and Luhmann’s rigidity (especially with its need 

for specific planning, respectful of the differentiation between law and society). On the one hand, indeed, 

they have arranged dialogic instruments (‘structured dialogue’71) in order to open the legislative process 

to the confrontation with the recipients, while on the other hand their knowledge of legislative drafting 

and legal order has allowed the options which emerged to be technically impeccable and formally suitable 

for the selection operated by the Legislative Assembly. All this has contributed to a rationalization of the 

outcomes of the consultation: a functional rationalization to reduce complexity, but also inherent to the 

issue of contingency.72 Unfortunately, being an experimentation and not a binding proceeding, the choice 

made by the political representatives could not be influenced by such contribution (valuable from a 

technical point of view) in the search for a balance between ductility and rigidity of the procedure 

(essentially between the openness to the recipients and its necessary autonomy). This balance seems to 

be lacking, in a similar way, in the other two critical points emerged: that of undue overlap of the notion 

of participation in decision-making processes with mere listening (point 3) and with institutional 

information/communication activities (point 4). It should be pointed out that listening, information and 

communication are essential elements of participation, especially in Habermas, according to whom  

The will discursively formed can be called «rational» because the quality of the discourse and the situation 

of the consultation guarantee that the consensus can only take place on generalizable interests adequately 

interpreted, namely on «communicatively shared needs»73. 

 

It should however be noted that, although necessary, listening, information and communication are not 

sufficient to determine a true participation in the law-making process. If participatory instruments are 

meant as tools able to produce effects on the adoption of a legislative proposal, this erroneous overlap 

                                                           
70 In addition to these, in general, it seems useful to recall the increasingly central role, in participatory processes, 
of the figure of the facilitators of the process, especially during the consultation.  
71 'Structured dialogue' is an expression in my opinion particularly significant precisely to describe the ability of this 
instrument to balance the 'ductility' of dialogue (Habermas) with the need of a ‘rigid’ structure guaranteeing full legal 
effects fully incorporated in the legal system and in its planning activities (Luhmann). 
72 The options emerged from the experimentation of impact analysis are a good example of how, in the process of 
reducing complexity, it is always necessary to take into account the value of the selection among the various 
possibilities provided by the consultation and therefore by the related impact assessment. 
73 A. FEBBRAJO, 1980, p. 15. 
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of meanings can become a harmful element, generating (in the recipients) expectations which are then 

frustrated by the mere communication of the decisions autonomously made by the legislators. This is 

aggravated in cases where there has been a listening to their needs, which has not been implemented by 

the regulations produced. Those outcomes generate in the recipients (and in the perception of the society 

in general) discontent and disillusionment about the role of participation and mistakenly lead to consider 

it useless and simply a tool of political propaganda, although this is the result of a distorted use of those 

instruments. Listening, information and communication must therefore be activities constantly part of 

law- and policy-making processes, but in order for the regulations and the policies produced to truly 

respond to the needs of the recipients (effectively welding society and law, and reducing conflicts) a 

further step is necessary. The ductility offered by the processes of dialogue between institutions and 

society must exceed the threshold of the ‘communicative plane’ (based on the exchange of ideas and 

communication of needs) to switch to a ‘performative plane’. With this expression I intend to refer to the 

obligatoriness, on the part of the legislators,  to take into account the positions that emerged during the 

dialogic phase of the consultation and the corresponding obligation to emanate a law which can produce 

effects on society thanks to its own contribution in the genetic stage (also in this case, the structured 

dialogue is fundamental). Obviously, this ‘transfer’ of contents from the social to the legal sphere presents 

some necessary limits, in the legal system, which continues to determine the goals, instruments and 

principles that no public participation can question (firstly, for example, fundamental rights and human 

rights, contained both in constitutions and international treaties which protect them74). In this sense it is 

fully understandable how this type of 'rigidity' is essential for maintaining the autonomy of the legal 

sphere, its impartiality and certainty of the rules and decisions (protected, as mentioned, by a program 

that is specific and distinct from that of society).  

Paradoxically, it is clear that the 'rigidity' desirable in order to protect the autonomy of the legal sphere 

can be interpreted as a real element of guarantee towards the 'ductility' required in the opening of the 

law-making process to the recipients, through consultation. But then, in order for participatory 

instruments to be implemented in an optimal way (creating a convergence the fullest possible between 

law makers and recipients) is it sufficient that they are envisaged in some laws75 requiring legislators to 

use those instruments and binding them to adopt the results of consultations? Undoubtedly it is an 

essential step, but that does not automatically lead either to a control on the democratic nature of norms 

                                                           
74 Habermas does not question the centrality of the procedure itself, since he asserts that «in the dizziness of this 
freedom we have no other point of reference except the democratic process itself: the meaning of which is already 
entirely decided in the system of  rights [My translation]»., J. HABERMAS, Fatti e norme, pp. 200-221. 
75 Regardless of whether it is a state law, a regional law or a statutory or constitutional provision (the nature of the 
norm, indeed, depends also on the type of legal system and tradition traceable in the context concerned). 
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produced nor a check on the effects of the implementation. Answering this question means reflecting on 

further completion necessary for the creation of a participatory method in the law-making process. The 

interpenetration between ductility (opening of the law making process) and rigidity (autonomy of the 

legal sphere and guarantee of the effects of the regulations) finds a further completion in the ‘ex post’ 

evaluation, which allows us to close a virtuous circle between ex ante and ex post consultations76. This 

means, in essence, to extend to the ex post stage, on the one hand, a) the ductile element represented by 

the possibility to open the law to the recipients (involved, in this way, also in the evaluation of the effects 

of the implementation of the law and the correspondence between results produced by the norm and the 

expected results, particularly in relation to the satisfaction of needs) and, on the other hand, b) a rigorous 

technical control of the regulation, according to the specific procedures of the legislative evaluation. This 

'double participatory mechanism' seems a solution worthy of consideration also as a protection for 

officials and society from illicit intrusion and manipulation by political power and private interests.77 In 

the case of political power, it helps to a stem dangerous shift of the ‘manifest function’ of the law in the 

‘latent function’78 (at the basis of norms whose contents and complexity are oriented only towards a 

substantial conservation of power of those who emanate them, and thus expression of what Luhmann 

defines as 'systemic corruption'79. In the case of private interests80 (particularly feared by Habermas), on 

the other hand, the circularity between ‘ex ante’ and ‘ex post’ participation appears as an element of 

                                                           
76 In this sense, the consultation should «find a place not only at different times within the same 'ex ante' evaluation, 
but also, and especially, in the 'ex post' evaluation, as a “countercheck” of the effectiveness and quality of the 
regulation applied», A. VALASTRO, in M. RAVERAIRA (edited by), “Buone” regole e democrazia, 2007, p.168 [My 
translation]. 
77 This aspect has specific importance also in consideration of the fact that «History reminds us how numerous 
decentralization initiatives, far from having served the cause of democracy, have led to a subordination of the 
power of citizens or even to the strengthening of local nepotism (see, for example, Heller, 2001)», C. PATSIAS, 
A. LATENDRESSE and L. BHERER, Participatory Democracy, Decentralization and Local Governance: the Montreal 
Participatory Budget in the light of ‘Empowered Participatory Governance’, International Journal of Urban and Regional 
Research, 2013, p. 2. 
78 The manifest function is expressed in the «orientation of behaviors of the members of the community» and in 
the «handling of individual conflicts», while the latent function of law is expressed in «legitimizing the emanating 
power», V. POCAR, Guida al diritto contemporaneo, Ed. Laterza, 2002, p. 74 [My translation]. 
79 Luhmann refers to systemic corruption as «the moral problem of contemporary world society», M. NEVES, 
Transconstitutionalism, Hart, 2013, p. 31. 
80 In this regard it is also useful to remember another type of confusion in addition to those mentioned above: the 
one between consultation and concertation, where the first one implies openness to every kind of subject, while 
the second aims to include in the decision-making process mainly subjects economically strong in the territory, or 
at least markedly organized, often belonging to a company or association.  
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protection of the need that laws defend pluralism81 (of values and rights, but also institutional), public 

interest and common good. 

At this point one might wonder what kind of public entity, institution or authority could ensure a balance 

between 'ductility' and 'rigidity' of the lawmaking process with respect to participatory instruments. In 

essence, this question is equivalent to wonder what subject can, de facto, take away such tools to 

degeneration, to exploitation and to the side effects described so far. One interesting idea (theoretically) 

is offered by Habermas, who specifies the role that constitutional courts should assume.82 According to 

him, their task should consist, firstly, in assessing the controversial provisions «with special regard to the 

requirements of communication and procedural conditions of the democratic legislation».83 The aim is 

clearly to protect the openness of the decision-making process in the sense of participation. The 

discussion on this specific aspect can constitute, at present, a particularly significant topic of study, both 

from the point of view of the constitutionalist and from the one of the sociologist of constitutions. An 

interesting example of an attempt of institutional response to the above requirements for protection and 

promotion is offered, in the panorama of Italian regions (where of course there are no constitutional 

regional courts), by the Region of Tuscany. It has established a specific authority of guarantee: the Regional 

authority for the protection and promotion of participation84 (Articles 3-5 Regional Law), whose duties are to ensure 

the full development of participatory processes and compliance with the provisions contained in Tuscany 

Regional Law 46/2013 on “Regional public debate and promotion of participation in regional and local 

policy-making” (“Dibattito pubblico regionale e promozione della partecipazione alla elaborazione delle 

politiche regionali e locali”).85 In this sense there is a clear difference compared to the case of the Region 

                                                           
81 This is linked to the notion, mentioned at the beginning, of participatory democracy as complementary to the 
representative democracy, especially in view of the risk that the latter produces harmful effects on the rights of 
minorities (territorial, political, ethnic, cultural, of gender and sexual orientation, etc.). 
82 In this regard it is useful to recall that «The Constitutional Court may well be seen as the most political organ of 
the judiciary system and the most judicial organ of the political system», especially in the thought of Luhmann, 
who «considers the constitution an example of structural coupling» and «as such able to link the political system 
and the legal system» [My translation], A. FEBBRAJO, Dal diritto riflessivo al diritto frammentato. Le tappe del neo-
pluralismo teubneriano, in (edited by) A. FEBBRAJO, F. GAMBINO, Il diritto frammentato, Serie sociologico-giuridica, 
Giuffrè Editore, 2013, p. 191 [My translation]. 
83 J. HABERMAS, Fatti e norme, p. 313 [My translation]. 
84 The original name in its context is “Autorità regionale per la garanzia e la promozione della partecipazione”. 
85 Tuscany Regional Law 46/2013 (former regional law Tuscany 69/2007), provides (art. 1) that the region pursues 
the objectives of: a) helping strengthen and renew democracy and its institutions, complementing their action with 
practices, processes and instruments of participatory democracy; b) promoting participation as ordinary form of 
administration and government of the region in all sectors and at all levels of government; c) strengthening, through 
the participation of the inhabitants, the ability to build, define and elaborate public policies; d) contributing to a 
higher social cohesion, through the dissemination of the culture of participation and appreciation of all forms of 
civic engagement, knowledge and skills widespread in society; e) developing and disseminating new information 
and communication technologies as tools at the service of democratic participation of citizens; f) contributing to 
gender equality; g) promoting the inclusion of disadvantaged people and the emergence of widespread or poorly 
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of Umbria, not only with regard to the protection reserved to participatory instruments86 (free of the 

critical issues identified thanks to the contents of the law and to the Authority established), but also to a 

specific provision87 on ‘ex post’ evaluation of the regulations produced following the consultations with 

the recipients (concretizing the virtuous circle between ‘ex ante’ assessment and ‘ex post’ evaluation).  

The strengths and critical points mentioned can be summarized in the following table, where I identify 4 

degrees (increasing from Degree 1 to Degree 4) of effective participation in the law-making process. 

 

 Instrument/Institutional 
Body 

Attitude of the  
 Legislator 

Risk/ 
Pathology 

 
Potentiality 

Degree I 

E. g.  
Experimentation 
R.I.A (on Regional 
law Umbria 
8/2004) 

Consultation 
(Experimentation) 

 
Indifference 

Self-
referentiality of 
the Legislator 
 
Exclusion of the 
recipients 

(Mere) Emergence 
of needs and 
conflicts 

Degree II 

E. g.  
Regional law 
Umbria 14/2010 

Consultation 
(provided for by law but not 

binding  No legal effects ) 

 
 
Listening 

Populism 
Mere creation of 
electoral 
consensus 

(Mere) Emergence 
of needs and 
conflicts 

 
 
 
Degree III 

Consultation 
(provided for by law. Binding 
ONLY in ‘ex ante’ phase OR 
in ‘ex post’ phase) 
 

‘Ex ante’ structured 
dialogue [Law-
making] 
OR 
‘ex post’ structured 
dialogue [Legislative 
evaluation] 

 Rationalization of 
needs and conflicts 
emerged 

 Partial 
inclusion (of the 
recipients of the 
regulations in the 
Law making 
process) 

 
 
Degree IV 

E. g.  
Regional law 
Tuscany 46/2013 
(on “Regional 
public debate”...) 

Consultation 
(provided for by law. Binding 
in ‘ex ante’ phase AND in ‘ex 
post’ phase) 
+ 
Guaranteeing authority  
 

‘Ex ante’ structured 
dialogue [Law-
making] 
AND 
 ‘ex post’ structured 
dialogue [Legislative 
evaluation] 

 Rationalization of 
the needs and 
conflicts emerged 
AND 
Evaluation of the 
effects of the 
laws/regulations 
adopted  

 Full inclusion) 

 

The considerations made so far are generalizable to create models of study of experiences of participation 

in the legislative process in general, regardless of the level of government within which they are made. At 

this point, however, I find it useful to conclude this paper by conceptualizing an important element of 

                                                           
represented interests; h) evaluating the best experiences of participation, promoting the knowledge and diffusion 
[My translation]. 
86 Which in this context appear fully capable of producing legal effects. 
87 (Art. 5 letter f) «[The Authority] assesses the performance and the effects of participatory processes». 
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the context to which I made extensive reference: that of multilevel governance. I mentioned how the 

Umbrian case must be connected to the constitutional reform which, in Italy, has significantly expanded 

the importance of regional legislative processes, in the attempt to decentralize the decision- making 

processes of the State, with the implied aim to follow a trend that has characterized many European 

experiences (largely fueled by the Community institutions). It was also recalled how in implementing 

these processes the requirements of the European Union have had a great importance in terms of quality 

of legislation, and consequently in terms of consultation in the impact analysis and in the legislative 

evaluation. If the topic of participation has its significance in general for the sociology of the constitutions 

(investing content increasingly widely accepted, directly or indirectly, by constitutional texts and 

interpretations of these), it can be useful to analyze how the participatory processes fit into the 

construction of a multilevel governance (and its constitutionalization). In the case of the European Union 

this assumes a great importance, especially with regard to the failure of the attempt of approving an 

European Constitution,88 closely interconnected to the thorny question of the ‘democratic deficit’.89 In this 

sense, the European experience can be a paradigmatic case study to guide future choices not only for the 

Community institutions, but also for any similar project in other geographical areas.90 The case of the 

Umbria Region is not an isolated case of its kind, and its criticalities are not only representative of the 

current limitations of the legislative policy of the European regions, but also of the European Union 

itself. The structure of a multilevel democratic governance, indeed, requires strategies in two directions: 

both ‘top-down’ and ‘bottom-up’. Similarly, in order to define its democratic nature and effectiveness, it 

is necessary to act on two of the most typical content of constitutionalism: institutional organization 

(‘frame of government’)91 and fundamental rights (‘Bill of Rights’). These two aspects recall inherently a 

dual conception of pluralism: which is, on the one hand, able to enhance the legal contribution of the 

multiple levels of government, and on the other hand, it is able to protect the multiple components of 

society.92  

                                                           
88 The European Constitution (formally the Treaty establishing a Constitution for Europe) was a revision draft of 
the founding treaties of the European Union, edited in 2003 by the European Convention, and finally abandoned 
in 2009 following the stop on ratification imposed by the negative outcome of the referendums in France and the 
Netherlands.  
89 This is «a concept invoked principally in the argument that the European Union and its various bodies suffer 
from a lack of democracy and seem inaccessible to the ordinary citizen because their method of operating is so 
complex», see http://europa.eu/legislation_summaries/glossary/democratic_deficit_en.htm . 
90 Especially when a transition from a pre-existing economic community to a supranational political-institutional 
union is wished for.  
91 For a thorough and very accurate study of the link between forms of government and participation, see T. E. 
FROSINI, Forme di governo e partecipazione popolare, G. Giappichelli Editore, 2008. 
92 The dichotomous scheme sketched out seems largely overlapping with a bipolar conception of the notion of 
pluralism, declinable, on the one hand, as a principle that recognizes and protects the plurality of levels of territorial 

http://europa.eu/legislation_summaries/glossary/democratic_deficit_en.htm
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The attitude of indifference on the part of the regional legislator towards RIA experimentation (Umbria 

regional law 8/2004) and the Law on participation (Umbria regional law 14/2010), both oriented towards 

a mere listening without legal effect, are not phenomena limited to the regional level, but they mark a 

substantial lack of bottom-up participatory strategy. In turn, however, it is wrong to assume that it is also 

the indicator of a substantial lack of top-down participatory strategy. What can be seen both domestically 

(the mentioned Reform of Title V of the Italian Constitution), both on the European Union level, which 

continues to show the three basic elements of 'multilevel governance' (cooperative, participative, and 

evaluative)93 more as institutional elements than as instruments of relation between institutions and 

society. In essence, the representatives of the levels of government seem to be called upon to cooperate, 

participate and evaluate more than the recipients of the rules and policies, denoting a persistent 

refractoriness to the contributions that citizens, groups, communities and territories may offer to the law 

making. Despite the recall to the cooperative element, actually, the real weakness (both in the Italian 

Constitutional reform and in the institutionalization of the European multilevel governance) seems to lie 

precisely in a distortion of the original notion of cooperative federalism, where the «purely territorial 

dimension of distribution of power»94 was placed in second place compared to the «interconnections and 

the reticular relations among the different actors involved in the decision-making processes»,95 thus 

making it possible to see in this orientation an unquestionable core of the «participated government 

method».96 The design of a multilevel governance has therefore been resolved in «flattening the reductive 

as the sterile search for mere formulas of territorial articulation of power», with the only result - in the 

sense totally opposed to the pluralist constitutional instance – of having multiplied «the reserved and 

closed spaces of the local political class».97  It seems, then, that the categories of 'ductility' and ‘rigidity' 

derived from the theories of Habermas and Luhmann have been widely misinterpreted: the processes 

                                                           
government (with particular attention to the aspect involving their autonomy, competences, duties and methods 
of institutional interaction among them), and, on the other hand, as a principle that recognizes and protects the 
diversity of social actors (with reference to their cultural, ethnic, sexual, political, etc. identity). In the first case it is 
possible to talk about institutional pluralism, while in the second we should talk about ‘cultural’, ‘social’, ‘religious’, 
‘political’, etc. pluralism. Certainly the pluralist principle, in all its aspects, constitutes a cornerstone of democratic 
regimes, where it is qualified as the fundamental principle of the constitutional order (think of how it and its 
protection qualify the form of State defined precisely 'pluralist democracy').  
93 In this regard, the Opinion of the Committee of Regions “Building a European culture of multilevel governance: 
follow-up to the Committee of the Regions” white paper’ seems very significant (94th plenary session on 15 and 
16 February 2012, CIVEX-V-020). To see the original document 
http://cor.europa.eu/en/activities/governance/Documents/vdb-opinion-mlg/cdr273-2011_fin_ac_en.pdf . 
94 A. VALASTRO, Partecipazione, politiche pubbliche, diritti, in Le regole della democrazia partecipativa, (edited by) A. 
VALASTRO, Jovene Editore, Napoli, 2010, p. 25 [My translation]. 
95 Ibidem [My translation]. 
96 Ivi, p. 24 [My translation]. 
97 A. VALASTRO, Partecipazione, politiche pubbliche, diritti, 2010, p. 25 [My translation]. 

http://cor.europa.eu/en/activities/governance/Documents/vdb-opinion-mlg/cdr273-2011_fin_ac_en.pdf
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described, in fact, show the traits of a ‘rigid’ law making which excludes the recipients and, consequently, 

‘ductile’ only in the self-referential rhetoric of the legislators (when, instead, it should have been rigid in 

maintaining the autonomy of the levels of government and ductile in effectively opening the law-making 

processes).   

It seems clear that the introduction of participatory instruments needs to be rethought starting from the 

regional level in order to create a multilevel governance able to harmonize not only institutional levels, 

but also the related regulatory processes with the needs of society.98 The reasons are many, but they are 

primarly ascribable to phenomena like global society and, on the legal level, transconstitutionalism. 

According to Teubner, the main question that the current 'constitutional issue' should ask is «how the 

constitutional theory attempts to respond to the challenges that arise from the two major trends that 

characterize our era: privatization and globalization»99.100 From his standpoint, «Technical 

standardisation» and «intra-organisational regulation in multinational enterprises (MNEs) are all forms of 

rule-making by private actors», at a time «when sovereign states are losing their controlling potential and 

globalization is highly fragmented».101 

The introduction of participatory instruments within law making, from the regional level right up to the 

main legislative bodies of the European Union (or a similar supranational structure), can greatly help 

counteract the side effects deriving from both globalization and the excess of privatization of the law. In 

the first case, rethinking the multilevel governance on those basis can contribute in the enhancement of 

the levels of government without oppressing local and territorial realities (bearers of their needs, cultures 

and conflicts). In this operation, the constitutionalist and sociologist of constitutions cannot back out of 

the necessary rethinking of the legislative assemblies, especially with regard to their vertical coordination, 

among all levels of governance. Legislative assemblies, therefore, must necessarily become more elastic 

                                                           
98 Collecting the feedbacks of the mentioned cases regarding the lack of implementation, and capitalizing, in terms 
of awareness, the critical issues in order to make them a real starting point of the path of the 'new' governance, 
ensuring the juxaposition with a (likewise) 'new' method (based on learning -' trial and error '- and on improving 
the techniques and instruments, in accordance with the paradigm of' 'enlightment' developed by Weiss). 
99 G. TEUBNER, Ordinamenti frammentati e Costituzioni sociali, in (edited by) A. FEBBRAJO, F. GAMBINO, 
Il diritto frammentato, Serie sociologico-giuridica, Giuffrè Editore, 2013, p. 377 [My translation]. 
100 Teubner notes that «The old constitutions of nation-states made use of law to be able to develop and bring out 
the dynamics of democratic politics and, at the same time, to limit the repressive power regulating it. The current 
goal, however, is to promote and regulate various social dynamics, and to do so on a global level». The question 
that emerges naturally from this consideration is therefore: «Will the constitutional theory be able to generalize the 
ideas developed with reference to the nation and to re-specify them so that they can adapt to contemporary issues? 
In other words: can we consider the tradition of national constitutions a fertile ground from which to start to deal 
with the concurrence of the phenomena of privatization and globalization?», G. TEUBNER, 2013, p. 377 [My 
translation]. 
101 A. K. LINDBLOM, Non-Governmental Organisations in International Law, Cambridge: Cambridge University Press, 
2005, p. 95. 
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with respect to society, becoming the headquarters of the search for a new balance between politics, law 

production and society. This consideration introduces to the observation of how it appears useful also in 

the second case, that of privatization, which requires the enhancement of pluralism of the subjects of 

society in order to oppose the dominance of the private interest of economically strong subjects on the 

weaker, fragile and underrepresented ones: the goal is the protection of law 1) from particular interests 

(Habermas) and 2) from the systemic corruption (Luhmann).102 

In conclusion, the introduction of the instruments observed has many strengths for a concrete and 

expendable revision of the European multilevel governance (providing a model that allows future similar 

experiences to avoid the mistakes made in the structuring of the latter so far). In order to make this 

adjustment, the introduction of participatory instruments in law-making (and a proper ‘ex-post’ evaluation 

of the regulatory results produced) seems therefore an element to be carefully taken into account, 

especially on the basis of the technical capability of those instruments in the elaboration and 

implementation of an appropriate 'transition model': «a flexible model of democracy» able to guide the 

European multilevel governance from a dimension (misguided and simplistic) limited to mere «’rhetoric’ 

and ‘process’» to a dimension (genuinely democratic and potentially effective) of «’idea’ and ‘project’ [A. 

FEBBRAJO]».103  

                                                           
102 Given their ability to investigate the reality (through the results of consultations and participation instruments 
in general) and to support the dialogue between policy makers and recipients of interventions, ‘ex ante’ and ‘ex post’ 
evaluations appear to have characteristics that make them essential moments for the creation of a law 
charachterized by a «reasonable pluralism [A. SANTAMBROGIO, Introduzione alla sociologia della 
diversità,  Carocci, 2003, p. 113]». The ‘reasonableness’ of pluralism, in this sense, is qualifiable as result of an 
accomplished and mature transition from the dimension of ‘plurality’ (reflection of a 'multiplicity' which is 
presented as mere juxtaposition of the elements that compose it) to that of ‘pluralism’ (inseparable from the 
democratic principle), meant as a space for the creation of a high quality of coexistence among the members of 
civil society and between them and the institutions (at all levels of government).  
103 This statement emerges from two sets of critical observations. The first consists in noticing that «the idea and 
the project of Europe have gradually diluted over time into a practice supported by a rhetoric somewhat vague and 
imprecise, destined to find each time concretization in individual decision making processes, without being subject 
to constraints resulting from a predetermined design», A. FEBBRAJO, Europa come "idea" e "progetto" o come "retorica" 
e "processo"? Verso un nuovo modello di transizione, in L'Europa come idea e come progetto, a cura di C. Mongardini, Roma, 
Bulzoni, 2009, pp. 91-92 [My translation]. The second observation, directly connected the criticalities related to 
the Italian constitutional reform of Title V (and therefore also the case study on the Umbria Regional Law 8/2004), 
is based on noting that «studies carried out in Europe by Sintomer and de Maillard (2007) and Sintomer et al. 
(2008) show clearly that the mechanisms of decentralization of local governments do not necessarily engender 
participatory democracy; on the contrary, some of these may encourage participation only at the neighborhood 
level or in a public-private partnership and thus fall short of the objectives of participatory democracy (Jouve and 
Booth, 2003)», C. PATSIAS, A. LATENDRESSE and L. BHERER, 2013, p. 2.  


