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1. – Introduction.   

The election of Donald Trump as President of the United States in November 2016 came as a shock to 

almost all Americans (as well as to most people around the world) for two reasons: (1) it was 

unexpected – almost all polls leading up to the election indicated that Hillary Clinton would win; and 

(2) more importantly, many people thought that Donald Trump lacked the background, knowledge, 

experience, temperament, and morality that were thought to be necessary for election to the presidency 

of the United States.  

Since becoming president on January 20, 2017, President Trump and members of his administration 

appointed by him have comported themselves, made statements, and taken a number of actions that 

appear to be antithetical to the way past presidents and administrations have acted. It has been alleged 

by some that their words and actions have violated specific provisions of the Constitution and, more 

broadly, certain fundamental principles of the American constitutional tradition. It is these matters that 

I wish to explore in this article. The principles at issue are: the rule of law, democracy, separation of 

powers, federalism, equality and human rights, and freedom of the press. These principles, taken 

together, are the bedrock on which the American form of government is based. If one or more of these 

principles is weakened or allowed to atrophy, the great American experiment with the republican form 

of government that has been so beneficial to the United States and has served as a beacon to other 

nations is threatened. While it is still early in the Trump presidency, only about one year out of Trump’s 

                                                           
* Peer reviewed. 
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four-year term has elapsed, certain patterns of behavior and attitudes demonstrate a consistency which 

make an evaluation even at this early stage possible and useful.  

 

2. – Preliminary remarks  

2.1. – A unique president  

Donald Trump’s presidency is unlike any of the 44 presidencies that have preceded it. For a number of 

reasons. Here are a few that come to mind. 

* Prior to becoming president, Trump had no political or military experience.  

* Trump has no real roots in or connections with any major political party.  

* Trump is profoundly ignorant of world and American history, as well as current issues and problems, 

and of how the American government works in practice; and he demonstrates no inclination to become 

better informed in any of these areas.  

* Trump communicates with political allies, political opponents, other world leaders, and the American 

people in an ad hoc, impulsive matter, and often makes statements which are factually untrue, difficult 

to understand, contradictory, inflammatory, or unwise. More generally, as president, Trump often 

behaves in an inappropriate and undignified manner. 

* “For the first time, America has a president who does not act like an adult. He is emotionally 

immature: he lies, taunts, insults, bullies, rages, seeks vengeance, exalts violence, boasts, refuses to 

accept criticism, all in ways that most parents would seek to prevent in their children”1. 

* Trump and his family have extensive economic interests both in the United States and abroad and he 

demonstrates no sensitivity at all to the ethical and conflict-of-interest problems that raises. 

* By his words and actions, particularly his relationship with the so called “alt-right” (an extremely right 

wing, if not outright fascist, political movement), his treatment of longtime American allies, and his 

embrace of authoritarian foreign leaders, Trump seems not to understand, to accept, or seek to advance 

the fundamental American values that we are considering. 

 

2.2. – The larger contest 

It is also important to keep in mind certain social, economic, religious, and cultural forces that have 

been at work in the United States for the last 20 or 30 years. These factors provide the background to 

the election of Donald Trump as president of the United States and to the political climate in which his 

presidency is unfolding. In addition to Trump’s personal characteristics, they help us to understand 

want is happening in American politics and government today. 

                                                           
1 James Mann, The Adults in the Room, New York Review of Books, Vol. LXIV, No. 16, p. 6 (Oct. 26, 2017). 



 

 
4            federalismi.it - ISSN 1826-3534                 |n. 2/2018 

 

 

 

  

* Social fissures caused by changing demographics in the United States. The United States was 

originally settled and populated almost entirely by white, Christian (mostly Protestant) immigrants from 

northern and western Europe. Later, immigrants (mostly Catholic) from eastern and southern Europe 

arrived in great numbers, but as white Christians they were eventually integrated into the American 

social fabric, although sometimes with considerable difficulty. The many people of color in the United 

States (Native Americans conquered by the European settlers, black Africans brought to the United 

States as slaves, Hispanic people living mostly in the vast territories acquired by conquest from Mexico, 

and Asians who came as laborers in the latter part of 19th century) were never fully accepted by 

American society. That began to change, legally, if not in practice, after the Second Word War in the 

middle of the 20th century. More recently, however, with changes in social attitudes and immigration 

law, the United States has seen a vast increase in immigration from non-white, non-European, and non-

Christian areas of the world. Also, for many years now there has been a large flow of illegal immigrants, 

mostly from Hispanic areas (Mexico, the Caribbean). If present trends continue, the majority of the 

population of the United States will no longer be white and of European origin. That is already almost 

the case in a number of important, populous states, like California, Texas, Florida, New York, and 

Illinois.   

* Growth in economic inequality in the United States. Even though the American economy continues 

to be strong, benefits from the economy have gone largely to investment and managerial interests, 

rather than to workers. Middle-class wages have stagnated or declined; and good middle-class jobs are 

disappearing in certain sectors of the economy and in certain areas of the county. There are many 

economic factors that account for these developments, including globalization and advances in 

technology, but government taxation, regulatory, and trade policies and the decline in the strength of 

labor unions have played major roles, too, in the rapid growth of economic inequality in the United 

States. . 

* The impact of TV and radio commentators and social media. The way many Americans receive news 

and exchange information has changed radically in the last twenty years or so. Some news outlets have 

become highly politicized, so that their reporting is heavily slanted to the detriment of the 

communication of actual factual information. Media outlets often cater to one political perspective only 

and demonize other points of view. Many media outlets seem more driven by building audiences for 

their own economic advantage, rather than by their concern with truth or balanced reporting. 

Furthermore, social media allow people with similar ideas to communicate among themselves to the 

exclusion of people with other points of view. Taken together, TV and radio and social media 

contribute significantly to the polarization of political, economic, and cultural thinking in the United 

States and to the galvanizing of people to strongly oppose different points of view, however reasonable.  
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* The increased importance of money in politics and the capture of the political process by special 

interests. Political campaigns, public relations campaigns, and lobbying activities now require enormous 

amounts of money. Wealthy individuals and corporate entities have large amounts of money to devote 

to those purposes. Although Congress has enacted legislation to regulate the flow of money into the 

political process, the United States Supreme Court has not looked favorably on important aspects of 

that effort. A recent Supreme Court decision, Citizens United v. Federal Election Commission2 held that the 

freedom of speech provision in the First Amendment prevents the regulation of important aspects of 

campaign financing. As a result of Citizens United and other Supreme Court decisions, wealthy donors 

and corporate entities, most often pursuing their own special interests, are able to expend huge sums of 

money to influence the political process. This has undermined the integrity of the political process and 

the perception that it is fair and open to all.     

 * The increased polarization of the US electorate, most significantly the movement to the right of the 

Republican Party, its general hostility to government itself, and its refusal to cooperate with the 

Democratic Party in governing the country.  

 

2.3. -   Law, politics, and the Constitution 

Perhaps the most disquieting aspects of the Trump presidency so far are its authoritarian tendencies 

and its personalization of the office of president. There have been other American presidents with 

authoritarian tendencies in the past. For example, in the 1790s, President John Adams proposed and 

had Congress enact the Alien and Sedition Acts which allowed for censorship of the press and 

discrimination against foreign born residents in the United States. Andrew Jackson and Abraham 

Lincoln also displayed authoritarian tendencies but almost always in response to serious problems, like 

attempted or actual secession of states from the Union. The Trump phenomenon is unique in that it 

arises from an apparent lack of understanding of or a disrespect for fundamental republican values as 

expressed in the Constitution and the situations in which authoritarian tendencies are manifest are not 

threats to the republic requiring immediate and forceful responses.  

The question many people are asking is whether the United States Constitution and the institutions it 

establishes can resist the authoritarian tendencies of President Trump and his turn away from the 

fundamental principles and values that are expressed in the Constitution of the United States3. The 

Constitution of the United States is both a political and a legal document. It is at the same time 

                                                           
2 Citizens United v.  Federal Election Commission, 558 U.S. 310 (2010). 
3 Cfr., e.g., Adam Liptak, New on Law School Syllabus This Fall: Trump’s Actions, New York Times, Aug, 15, 2017, p. 
A11 (describing how many law school constitutional law courses are being redesigned to highlight constitutional 
questions raised by the Trump presidency).  
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America’s social contract and its fundamental law. It represents agreement on political values and its 

specific provisions are applicable in the courts as the supreme law of the land. As social contract and 

supreme law of the land, the Constitution may be said to be the fundamental integrating symbol of 

America’s diverse society. The American Constitution has even been described as a secular scripture 

and compared to religious texts in its importance to American society and political life4. 

There are a number of fundamental principles which emerge from specific provisions of the 

Constitution and from the spirit of the Constitution: rule of law, democracy, separation of powers, 

federalism, equality and human rights, and freedom of the press.  All of them have come under 

pressure from words or actions of President Trump or members of his administration. Before we 

examine each of these principles, let us take a step back for some perspective. To do so, it is helpful to 

turn to two sources that have been enormously influential in the political life of the United States: The 

Federalist Papers5 and Democracy in America by Alexis de Tocqueville6.  

The Federalist Papers are a series of 85 essays written principally by James Madison and Alexander 

Hamilton in 1787 and 1788 arguing for the ratification of the Constitutions which had just been drafted 

by a constitutional convention that took place in Philadelphia in 1787. The Federalist Papers are notable 

for their hard-headed realism regarding the operations of government and the actions of people in 

positions of authority. Informing the analysis of both Madison and Hamilton was their vast experience 

in government, Madison in the legislative branch and Hamilton in the executive and military, as well as 

their firm grounding in the scholarly and philosophical literature on government.  

In Federalist Number 48, Madison warns against “parchment barriers” 7. He writes: “a mere demarcation 

on parchment of the constitutional limits of the several departments [of government] is not a sufficient 

guard against those encroachments which lead to a tyrannical concentration of all the powers of the 

government in the same hands”8. Later, in Federalist Number 51, Madison elaborates:   

 

But the great security against a gradual concentration of the several powers in the same department 

consists in giving to those who administer each department the necessary constitutional means and the 

personal motives to resist encroachments of the others. . . . Ambition must be made to counteract 

ambition. The interest of the man must be connected with the constitutional rights of the place. It may 

be a reflection on human nature that such devices should be necessary to control the abuses of 

                                                           
4 Cfr., e.g., SANFORD LEVINSON, CONSTITUTIONAL FAITH (1988).    
5 ALEXANDER HAMILTON, JAMES MADISON & JOHN JAY, THE FEDERALIST PAPERS (Clinton Rossiter, ed., 
1961). 
6 ALEXIS DE TOCQUEVILLE, DEMOCRACY IN AMERICA (Arthur Goldhammer, translator, 2004). 
7 THE FEDERALIST PAPERS, supra note 5, p. 305. 
8 Id., p. 310. 
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government. But what is government itself but the greatest of all reflections on human nature. If men 

were angels, no government would be necessary. If angels were to govern men, neither external nor 

internal controls on government would be necessary. . . . This [is a] policy of supplying, by opposite and 

rival interests, the defect of better motives . . .”9 

 

In Federalist Number 51 Madison is talking specifically about the principle of the separation of powers. 

But similar assessments may be made about the implementation in practice of other fundamental 

constitutional values, like the rule of law, democracy, federalism, equality and human rights, and 

freedom of the press. In the period of less than one year that Trump has been president, each of these 

fundamental principles has come under attack.  

Even though, as we shall see shortly, the Constitution establishes a government based on the structural 

and process principles of separation of power and its concomitant principle checks and balances, 

federalism (essentially the separation of power between the national and the state levels of 

government), the rule of law (which requires the courts to restrain the exercise of power by executive 

and legislative officials at all levels), and democracy (which seeks to assure the participation of all 

citizens in the selection of government officials and in holding them accountable to all) and the 

substantive principles of equality and freedom of the press, the effective use of those constitutional 

principles and the detailed provisions that provide the mechanisms for their application depend 

ultimately on the willingness of those individuals and institutions possessing countervailing powers 

under the Constitution to exercise those powers. Are these principles and provisions “a mere 

demarcation on parchment”? Or do they provide effective tools for resistance to the concentration of 

power in one department (e.g., the executive branch)?  

Separation of powers questions usually pit the executive branch (headed by the president) against the 

Congress of the United States. Federalism questions involve conflicts of power between the central 

government and the states. Questions involving other principles and values, like rule of law, democracy, 

equality, and freedom of the press can arise in a number of different institutional contexts, but in most 

cases they are ultimately resolved by the federal courts. When we are concerned with questions that are 

“political” in nature, we are concerned with the actions of the federal and state executives and federal 

and state legislative bodies. Questions for which the Constitution provides legal standards are ultimately 

resolved by the United States Supreme Court. In that situation, our focus shifts to the nine judges 

(called “Justices”) of that court.  Ultimately it is the men and women who exercise legislative and 

                                                           
9 Id., pp. 318-319. 
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judicial authority under the Constitution who must, by their actions, ensure that the Constitution is not 

a mere “parchment barrier” to unconstitutional action by the president. 

In Democracy in America, Tocqueville directs our attention to the political importance of demographic, 

economic, social, religious, and cultural factors – and especially to the “mores” of the people. It is these 

factors which, in his view, are the ultimate determinants of the form of government a society has and 

how that government operates. As for the American democratic form of government, Tocqueville 

writes that “. . . the perpetuation of democratic institutions in the United States must be attributed to 

circumstance, laws, and mores”10. But mores are the most important11. By mores, Tocqueville means 

“the habits, opinions, usages, and beliefs” of the people12. He writes: “I apply [mores] not only to mores 

in the strict sense, what one might call habits of the heart, but also to the various notions that men 

possess, to the diverse opinions that are current among them, and to the whole range of ideas that 

shape habits of the mind”13.  

Mores are a product of circumstances and the historical experiences of the people, and they in turn 

exercise an enormous influence on society and politics14. So in seeking to evaluate the real-world 

effectiveness of the “demarcations on parchment” in the Constitution of the United States, we must 

examine demographic, economic, social, religious, and cultural factors, and the mores of the people to 

see how they bear on the inclination and willingness of those in positions of power to utilize the 

constitutional provisions at their disposal to channel, control, and limit the exercise of power by 

President Trump and members of his government.  Central to that determination is how the mores of 

the people influence those in positions of power to act. In the American democratic system that inquiry 

ultimately directs our attention to elections, since it is through elections that the American people hold 

their elected representatives accountable. In addition, the mores of the people, as they are expressed in 

public opinion, also exercise influence on how elected officials behave. As for non-elected government 

officials, mores are reflected in their actions and decisions, by their willingness to criticize governmental 

policies and actions, and ultimately by their resignation from office to resist or protest actions or 

decisions of higher-level officials.   

The social and political mores of the American people seem to have been relatively stable for the past 

few generations, until recently. After the struggles of the civil rights movement in the 1960s and 1970s, 

a broad consensus developed in favor of an open, tolerant society that provided a social safety net and 

other advantages for the disadvantaged. Both major political parties (although certainly in varying 

                                                           
10 DEMOCRACY IN AMERICA, supra note 6, p. 353. 
11 Id., p. 356. 
12 Id. 
13 Id., p. 331.  
14 Id., pp 785 et seq.  
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degrees) shared this broad consensus. Major civil rights, social programs, and environmental actions 

were instituted and implemented with bipartisan support, like the Civil Rights Act and the Voting 

Rights Act in the 1960s, the Clean Air Act and the Clean Water Act in the 1970s, the reform of the 

welfare system during the presidency of Bill Clinton, and the expansion of the Medicare system to 

include insurance for prescription drugs during the presidency of George W. Bush. Foreign policy and 

international trade policy were for the most part consistent from administration to administration. And 

there was a general acceptance of what was deemed to be an appropriate level of public discourse and 

morality by members of the political class and by the public generally. Now, however, much of that has 

changed. Words, actions, and behavior that previously would have ended or seriously damaged political 

careers no longer have that effect.  

Tocqueville is correct that the mores of the people are central in their acceptance or rejection of 

political behavior, words, and actions. But mores are not static, they are subject to change. It is clear 

that political or social mores are changing today in the United States. But the words and actions of 

President Trump, other political leaders, and members of the media are accelerating that change, and 

accelerating it in ways that are both socially divisive and tending in an authoritarian direction. To give 

just three examples: (i) after a demonstration by neo-Nazi, white nationalist, and Ku Klux Klan groups 

in Charlottesville, Virginia in August 2017, that resulted in the death of an anti-Nazi and anti-KKK 

protester at the hands of a neo-Nazi, President Trump equated the actions of the fascist and anti-fascist 

participants, refusing to condemn outright the neo-Nazi and KKK instigators; (ii) about two weeks 

later, President Trump pardoned an Arizona sheriff who had been convicted in federal court of 

contempt of court for refusing to cease certain practices which the court had found were discriminatory 

and illegal. According to the Constitution, “[The President] . . . shall have power to grant reprieves and 

pardons for offenses against the United States, except in cases of impeachment.” Article. II, Section 2. 

Pardoning the sheriff implicitly approved of his decades of violating civil rights laws while at the same 

time undermining the federal courts and the rule of law; (iii) More recently, in late November 2017, 

President Trump approvingly retweeted anti-Muslim videos of questionable veracity generated by an 

extreme British far-right fringe group, thereby provoking strong negative reactions from British 

parliamentarians and British society generally. As a result of these three actions, President Trump gave 

support and encouragement to those who wanted to express fascist views, expressed disrespect for the 

civil rights of minority groups, and demonstrated that it was permissible to disrespect the federal 

courts, the principal bastions of the rule of law in the United States, and the sensibilities of America’s 

closest allies As one commentator remarked after the Charlottesville events and Trump’s pardon of 

Arpaio, “When norms of acceptable behavior start to shift, it can disturb the shared beliefs, values, and 
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symbols that make up our culture. . . . Social scientists know that political leaders and institutions play 

an essential role in establishing norms”15. 

 

3. - Fundamental principles, the Constitution, and the Trump presidency 

3.1. - The rule of law 

The rule of law is fundamental to the American idea of constitutional government. The Constitution is 

not only a political document (the social contract of American society), but also a legal document that 

establishes binding legal rules for all institutions and individuals that exercise public authority. It is 

applicable and enforceable in all courts of law in the United States. The United States Constitution is 

the supreme law of the land and takes precedence not only over all laws of the United States, but also 

over all legal acts of the states (their constitutions, laws, and judicial decisions). All this is made clear by 

the Supremacy Clause of the Constitution: 

 

This constitution, and the laws of the United States which shall be made in pursuance thereof; and all 

treaties made, or which shall be made, under the authority of the United States shall be the supreme law 

of the land; and the judges in every state shall be bound thereby, any thing in the constitution or laws of 

any state to the contrary notwithstanding. Article VI, Section 2. 

 

Furthermore, with respect to the important rights of due process and equal protection, the Fourteenth 

Amendment to the Constitution accords these rights to all persons (not just to citizens of the United 

States) and provides that the federal government has the authority to override any state law that 

contravenes these rights (Section 1) as well as the authority to enforce these rights by legislative action 

(Section 5). There is also a Due Process Clause in the Fifth Amendment which applies to the federal 

government. The Due Process Clauses of the Fifth and the Fourteenth Amendments, and the 

expansive way in which they have been interpreted and applied by the United States Supreme Court, 

are also strong constitutional mandates for the rule of law. Here are the texts of the relevant 

constitutional provisions. 

 

All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens 

of the United States and of the State wherein they reside. No State shall make or enforce any law which 

shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive 

                                                           
15 Emily Badger, Showdown Over How Fringe Views Are Defined in America, New York Times, Aug. 22, 2017, p. A16.   
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any person of life, liberty, or property, without due process of law; nor to deny to any person within its 

jurisdiction the equal protection of the laws. Amendment XIV, Section 1. 

The Congress shall have the power to enforce, by appropriate legislation, the provisions of this article. 

Amendment XIV, Section 5. 

No person shall be . . . deprived of life, liberty, or property, without due process of law . . . Amendment 

V  

As far as the president is concerned, the Constitution contains a provision specifically requiring him to 

take care that be laws are faithfully executed. “[The President] . . . shall take care that the laws be 

faithfully executed, . . .” Article II, Section 3. Also, the president must take the following oath before 

assuming office which requires him to “preserve, protect, and defend the Constitution.” 

 

I do solemnly swear (or affirm) that I will faithfully execute the office of the President of the United 

States, and will to the best of my ability, preserve, protect and defend the Constitution of the United 

States. Article II, Section 1. 

 

Let’s consider two questions relating to the rule of law raised by the Trump presidency: (1) Faithful 

execution of the laws and the Affordable Care Act; and (2) Obstruction of justice. 

(1) The principal legislative accomplishment of the prior Obama administration was the enactment of 

the Affordable Care Act (ACA) that effected a major restructuring of the health care insurance system 

in the United States. The Act was strongly opposed by the Republican Party, which pledged to repeal 

and replace it. That of course was impossible when Obama was president, because Obama could 

simply veto any legislation to that effect. After the 2016 elections, however, the Republican Party 

controlled both the executive branch of government (Trump is a Republican) as well as the two houses 

of Congress (the Senate and the House of Representatives).  Nevertheless, the Republicans were unable 

to enact legislation to repeal and replace the ACA. President Trump, however, a strong opponent of 

the Act, vowed to do all he could to prevent the Act from operating successfully, so that Congress 

would have no other choice than to finally repeal and replace it. In furtherance of his goal of 

undermining the Act, Trump and members of his administration took a number of steps and made a 

number of threats to make successful operation of the Act more difficult, if not impossible. Those 

actions raise the question whether they violate the president’s constitutional obligation to “take care 

that the laws be faithfully executed.”   

In spite of the constitutional text, there is considerable legal ambiguity with respect to the president’s 

obligation to “take care that the laws be faithfully executed.” First, the Constitution also provides that 

“The executive power shall be vested in a President of the United States of America.” Article II, 
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Section 1. This provision (called the Vesting Clause) means that the president possesses plenary 

executive power. Does this include the power to exercise discretion in the application of the laws? 

Does this empower him to interpret the laws enacted by Congress if they are in any way unclear or 

ambiguous? Is the Take Care Clause itself a limitation on presidential power or is it, rather, a provision 

which empowers the president with discretion in his application of the laws? These questions have for 

the most part not been resolved by the Supreme Court, and, given the composition of the Supreme 

Court today, it is very hard to predict how it would rule if a case involving the non-application of the 

ACA (or important parts of it) or presidential actions tending to undermine the ACA came before the 

Court. 

Furthermore, it is quite possible that the Supreme Court would refuse to consider the case on the basis 

of the political question doctrine. According to that doctrine, if a case presents a “political question” 

rather than a “legal question,” the Court will not entertain it. In the leading decision of Baker v. Carr16, 

the Court identified six factors that are to be taken into account in determining whether a question 

posed to the Court is “political” or not: 

 

1. Textually demonstrable constitutional commitment of the issue to a coordinate political 

department;  

2. A lack of judicially discoverable and manageable standards for resolving it; 

3. The impossibility of deciding without an initial policy determination of a kind clearly for 

nonjudicial discretion; 

4. The impossibility of a court's undertaking independent resolution without expressing lack of 

the respect due coordinate branches of government; 

5. An unusual need for unquestioning adherence to a political decision already made; 

6. The potentiality of embarrassment from multifarious pronouncements by various departments 

on one question. 

Criteria 1 and 2 are the most relevant to our present inquiry and raise the following questions: Are the 

Vesting Clause and the Take Care Clause textually demonstrable constitutional commitments of the 

issue to the executive department?; and does the Constitution contain judicially discoverable and 

manageable standards for resolving the question?  

(2) Obstruction of justice. It is possible that members of Trump’s campaign organization and people 

now serving in the Trump administration are guilty of certain crimes – like colluding with a foreign 

power (Russia) during the presidential election campaign, money laundering, failing to disclose certain 

                                                           
16 Baker v. Carr, 369 U.S. 186 (1962).  
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information on documents required to be submitted to the federal government, lying when testifying 

under oath, etc. It is even possible that Trump himself may have committed illegal acts. Investigations 

into those possibilities are now in progress in both houses of Congress and by a Special Prosecutor 

(Robert Mueller) appointed by the Department of Justice. Before the appointment of Robert Mueller as 

Special Prosecutor, a similar investigation was in progress by the Federal Bureau of Investigation (FBI) 

under the leadership of its then Director, James Comey. Trump has maintained all along that the 

investigation into Russian interference with the presidential election was unfounded and amounted to a 

politically inspired “witch hunt”. Acting on this belief, Trump removed James Comey as Director of 

the FBI and has indicated that he might also have Robert Mueller removed as Special Council. So the 

question arises: Has President Trump interfered with these investigations? If so, he may be guilty of the 

crime of obstruction of justice, which is defined in detail by federal law17. 

Obstruction of justice by a sitting president figured importantly in the efforts to remove Pr4esidents 

Nixon and Clinton from office by the impeachment process. For example, the Articles of 

Impeachment of July 27, 1974, against President Nixon drew on several of the constitutional provisions 

we have cited as being violated by Nixon’s acts alleged to constitute obstruction of justice. Article 1, for 

example, states, in part: 

 

In his conduct of the office of President of the United States, Richard M. Nixon, in violation of his 

constitutional oath faithfully to execute the office of President of the United States and, to the best of 

his ability, preserve, protect, and defend the Constitution of the United States, and in violation of his 

constitutional duty to take care that the laws be faithfully executed, has prevented, obstructed, and 

impeded the administration of justice, . . .  

 

Although the Constitution says that federal officials may be impeached, convicted, and removed from 

office for “treason, bribery, or other high crimes or misdemeanors,” which appears to set a legal 

standard for impeachment, that process, as it has developed over time in the United States, since it 

involves impeachment by the House of Representatives and trial before the Senate, appears to be 

principally political in nature. We will consider impeachment later in this article. 

But there still remain important legal questions with regard to obstruction of justice. For instance: can a 

sitting president be indicted, tried, and convicted of a crime during his term of office?  Can a sitting 

president be compelled to testify in court or be the subject of a subpoena? If found guilty of the crime 

of obstruction of justice, can a sitting president exercise his constitutional pardon power to pardon 

                                                           
17  18 United States Code, Chapter 73. 
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himself? Can a sitting president exercise his pardon power to pardon other individuals who might 

otherwise provide incriminating information against him? President Trump has already claimed that he 

has the power to pardon himself and as his pardon of Sheriff Arpaio indicates, there is the possibility 

that he might use his pardon power to shield others from conviction for refusing to disclose 

information which might incriminate him. Again, many of these questions are unresolved.   

 

3.2. – Democracy 

The Constitution makes no mention of “democracy,” and The Federalist Papers say that the United States 

Constitution creates a republic and not a democracy18. However, democracy, as that term is understood 

today, is clearly a fundamental constitutional value. Over the past 100 years or so there have been 

numerous amendments to the Constitution to advance democracy (Amendments XIV – Conferring 

citizenship on all persons born in the United States; XV – Right to vote for former slaves; XVII – 

Direct election of United States Senators; XIX – Women’s suffrage; XXIII – Right to vote in 

presidential elections for citizens of Washington, D.C.; XXIV – Banning the poll tax; XXVI – Right to 

vote for citizens over eighteen years of age). Many Supreme Court decisions have extended and 

protected democracy in America. In addition, the United States has traditionally stressed its 

commitment to democratic values in its relations with other nations and has often taken action to 

advance democracy abroad. Trump and his administration have demonstrated a questionable 

commitment to democratic values and have made statements and taken actions which are at odds with 

America’s historic commitment to democratic values. Here are a few examples. 

Republicans have long sought to suppress turnout in federal and state elections, as in most cases higher 

voter participation tends to work in favor of Democratic candidates. Laws to make it more difficult to 

vote, enacted ostensibly to prevent voter fraud, which objective analyses have demonstrated to be 

virtually non-existent, have recently been enacted in many Republican-controlled states. Many such 

laws have been invalidated by the courts19. During the recent presidential campaign, Trump questioned 

the integrity of the electoral process and later alleged, with no apparent basis in fact, that millions of 

people had voted illegally in the election. After assuming office he established a commission to 

investigate voter fraud, the Presidential Advisory Commission on Election Integrity, and appointed 

perhaps the leading voter-fraud proponent as Co-Chair of the Commission. (The other Co-Chair is 

Vice President Mike Pence.) It appears from the Commission’s work and statements to date that the 

Commission’s ultimate goal is to erect obstacles to voter participation. Also, Trump has resisted efforts 

                                                           
18 THE FEDERALIST PAPERS, supra note 5, pp. 76-79.  
19 Cfr. e.g., Veasey v. Perry, 71 F.Supp.3d 627 (S.D. Texas, 2014), Abbott v. Veasey, 137 Sup. Ct. 612 (Cert. 
denied, 2017) (invalidating Texas voter identification law).  

https://scholar.google.com/scholar_case?case=17956675361319637626&hl=en&as_sdt=10000006&as_vis=1
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to investigate Russian interference with the presidential campaign and the election itself, actions which 

are potentially a direct threat to democracy in America.  

At the international level, Trump has demonstrated a fondness for authorization leaders, like Vladimir 

Putin in Russia, the king of Saudi Arabia, President Duterte of the Philippines, and President Recep 

Tayyip Erdogan of Turkey. He has also been highly critical of some of America’s closest allies with 

strong democratic regimes. At the level of governmental operations, the Trump State Department is 

proposing to significantly reduce the funds and efforts devoted to protecting and advancing democratic 

values abroad20. 

Are there constitutional means to protect democratic values at home and abroad? At home, if we focus 

on the electoral process, the courts can prevent the most flagrant abuses, like gerrymandering to reduce 

the electoral influence of certain groups or state election laws that operate to the disadvantage of 

disfavored groups, and have done so in many cases. At present, there is a case pending before the 

Supreme Court21, Gill v. Whitford, argued on Oct. 3, 2017, which raises the question of partisan 

gerrymandering (the demarcation of federal and state legislative districts by state legislatures designed to 

favor a particular political party). With their recent control of most state governments, Republicans 

have engaged in extensive partisan gerrymandering of state and federal legislative districts, much to 

their political advantage at the state and federal levels. The Supreme Court has never struck down a 

demarcation of legislative districts on the basis of partisan gerrymandering. Gill v. Whitford will afford 

the Court that opportunity. With respect to the federal courts, however, especially the Supreme Court, 

Trump has the power to appoint federal judges. Appointment of conservative, if not hard-right, judges 

to the federal courts can seriously impair the courts willingness to resist the Trump administration’s 

undermining of democracy in the electoral process or the use of techniques like voter suppression  and 

partisan gerrymandering more generally. It appears from Trump’s record so far of appointments of 

federal judges that he is determined to appoint mostly hard-right judges to the federal courts at all 

levels22.  

If we consider the undermining of democratic values at the international level, the president has 

considerably more latitude in conducting the foreign relations of the United States than he does with 

the setting of domestic policy. Thus there are few, if any, checks on Trump’s words and actions 

directed to foreign leaders and situations that demonstrate America’s turning away from its democratic 

values.  

 

                                                           
20 Cfr. Pippa Norris, Trump’s Global Retreat, New York Times, Sept. 7, 2017, p. A25. 
21 Gill v. Whitford, United State Supreme Court, Docket Number 16-1161, argued on Oct. 3, 2017. 
22 Cfr. Charlie Savage, Trump is Rapidly Reshaping the Judiciary. Here’s How, New York Times, Nov. 11, 2017.  
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3.3. - Separation of powers 

Separation of powers is central to the American form of government. The Constitution delineates the 

powers of the three branches of government. In many cases these powers are overlapping, thus giving 

one or two branches of government the power to check the actions of another branch. This aspect of 

the separation of powers is called “checks and balances.” The Constitution vests the legislative power 

in Congress, but the president also has constitutional powers which he may employ to make or to alter 

policy. With respect to domestic affairs he has authority which allows him to significantly affect policy 

outcomes based on his constitutional executive powers and his responsibility to see that the laws are 

faithfully executed. The Supreme Court has held that executive branch officials have broad latitude to 

interpret the law that they are applying23. Thus, with respect to the application of law at the regulatory 

level, one administration may in effect reverse policy pursued by a previous administration. The Trump 

administration has done this in numerous situations so far. For instance his administration has 

withdrawn or reversed numerous safety, economic, and environmental regulations put in place by the 

prior Obama administration, and he has recently announced that the Deferred Action for Childhood 

Arrivals (DACA) program, which prevents the deportation of certain undocumented children brought 

illegally to the United States by their parents, will be terminated in six months. But the president’s 

executive powers are most extensive in the area of foreign affairs, where he has imposed bans on travel 

to the United States by individuals coming from certain (Muslim) countries24; has indicated his intention 

to withdraw the United States from the Paris Climate Agreement; has refused to ratify the Trans-Pacific 

Partnership Agreement negotiated by the preceding administration; has cast doubts on the continuing 

viability of the nuclear accord with Iran and the North Atlantic Free trade Agreement with Canada and 

Mexico; has been reluctant to fully embrace the United States’ commitment to defend its NATO allies 

in  case of attack as called for by Article 5 of the NATO treaty; and has threatened war (perhaps 

nuclear) against North Korea.  

Congress, in the exercise of its legislative power, has the power not only to set policy, and but also in 

many if not in most cases to compel or to reverse presidential policy. Congress also has the so-called 

“power of the purse.” Expenditures of government funds must be approved by Congress. The 

Constitution provides: “No Money shall be drawn from the Treasury, but in Consequence of 

Appropriations made by Law; and a regular Statement and Account of the Receipts and Expenditures 

                                                           
23 Chevron U.S.A., Inc. v Natural Resources Defense Council, Inc., 467 U.S. 837 (1984). 
24 President Trump’s travel bans have met with mixed success in the courts. Cfr., e.g., Adam Liptak, Trump Loses 
Travel Ban Ruling in Appeals Court, New York Times, June 12, 2017 (describing the Ninth Circuit Court of Appeals 
ruling that Trump had exceeded his statutory authority in limiting travel from six mostly Muslim countries); Adam 
Liptak, Supreme Court Wipes Out Travel Ban Appeal, New York Times, Oct. 24, 2017 (describing the Supreme 
Court’s dismissal of two cases challenging Trump’s executive order banning travel from certain countries to the 
United States). 
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of all public Money shall be published from time to time.” Article I, Section 9. Thus, Congress may 

prevent the president from taking a certain action by simply refusing to appropriate funds for that 

purpose, even in the foreign affairs area and even if such action may impact the president’s action taken 

pursuit to his powers as “commander in chief” of the armed forces of the United States under Article 

II, Section 2 of the Constitution. Congress made use of its power of the purse during the period of the 

Vietnam War to halt certain military activities (bombing in Cambodia) and to bring to light certain 

military activities which had previously been carried on in secret.   

Perhaps the most troubling development so far during the Trump administration with respect to the 

separation of powers is Trump’s attitude toward the federal courts and federal judges. In questioning 

federal court decisions which fail to uphold Trump policy initiatives or with which he disagrees in some 

way, Trump has vehemently criticized judges and courts in a way which appears aimed at delegitimizing 

their decisions, their role, and their independence. In addition, his pardon of Arizona Sheriff Arpaio 

was widely perceived as demonstrating inappropriate and impolitic disrespect for the federal court 

which had found Arpaio guilty of serious violations of the law.  

Since the inception of the American Republic, the federal courts have been indispensable in the 

enforcement of the separation of powers scheme established by the Constitution. They have on 

numerous occasions declared unconstitutional legislative and executive actions which are not based on 

the Constitution’s allocation of power and have upheld the actions of departments, even when another 

department has acted in a particular area, when those actions had a firm constitutional basis. A further 

troublesome factor is that it is the president who appoints federal judges to the federal courts (with the 

“advice and consent of the Senate”). By appointing individuals who share his attitudes and political 

orientation to federal judgeships, since federal judges have life tenure, Trump is in the positon to 

remake the federal judiciary in his own image for perhaps a generation or more. At least so far the 

Republican-dominated Senate, in its role in confirming presidential federal judicial appointments, has 

shown no inclination to oppose or reject Trump’s nominees25.   

Given the constitutional powers of the legislative and judicial branches, what are the prospects for 

effective enforcement of the separation of powers and checks and balances schemes established by the 

Constitution? With respect to Congress, the question is the political willingness of members of the 

Senate and the House of Representatives to act. At present President Trump’s party controls both 

houses of Congress and Congress has demonstrated very little inclination to oppose the president 

either with respect to specific policies or with respect to presidential actions which may arguably exceed 

the president’s powers under the Constitution and should rightly fall within the legislative domain. It 

                                                           
25 Cfr. note 22 supra and accompanying text.  
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has done so, however, in a few cases, most notably its imposing of sanctions on Russia and its adoption 

of a resolution condemning right-wing violence in the aftermath of president Trump’s failure to clearly 

speak out against it.. 

As for the courts, court proceedings contesting a governmental action may be instituted by individual 

private parties or corporate entities that allege that they had been damaged by that governmental action. 

Here we are operating on a purely legal, non-political, level. In evaluating the legality of the 

governmental action, the court may consider the constitutional power of the governmental agency to 

act. So the separation of powers question can be raised in a purely legal context. It is in this context that 

the federal courts have in some cases refused to uphold, in whole or in part, executive actions of the 

Trump administration (just has they had done with certain actions of the previous Obama 

administration)26. While the federal courts are in principal independent legal institutions, judges may of 

course be subject to political pressures and to the propensity to interpret the law one way or the other 

based on their own legal philosophy and orientation, which makes Trump’s power to appoint federal 

judges and the Republican-dominated Senate’s willingness to confirm his appointments problematic for 

many Americans.  

 

3.4. – Federalism 

Federalism is one of the most important aspects of the American constitutional system. Its effect is to 

place significant decision-making and enforcement power in the hands of the states. It does so by 

providing for a constitutionally protected sphere for state authority and a corresponding limitation on 

the authority of national officials and institutions. In most cases the Republican Party favors a robust 

federalism that recognizes and protects state decision-making and enforcement rather than decision-

making and enforcement at the national level. To cite a recent example, in its latest attempt to repeal 

and replace President Obama’s Affordable Care Act (the so-called Graham-Cassidy bill), the 

Republicans proposed turning over large sectors of health care policy to the states along with giving 

them large sums of money (“block grants”) to implement the policies that they decided upon. 

Democrats on the other hand usually prefer policy to be set and administered by the federal 

government. Now that the Republicans control all three branches of the federal government, however, 

Republicans have developed a fondness for federal legislation and enforcement, while Democrats are 

increasingly looking to the states for leadership in many area. For instance, President Trump and his 

                                                           
26 Cfr., e.g., note 24, supra; National Labor Relations Board v. Noel Canning, 134 S. Ct. 2550 (2014) (invalidating 
an appointment by President Obama to the National Labor Relations Board); U.S. v. Juarez-Escobar, Case 2:14-
cr-00180-AJS (Memorandum Opinion and Order, Dec. 16, 2014) (holding that an executive action by President 
Obama on immigration is unconstitutional as violating separation of powers and the Take Ca4re Clause of the 
Constitution).  
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administration have been hostile to most of the environmental actions taken by the Obama 

administration and want to repeal or substantially modify them (for example, repeal of President 

Obama’s Clean Power Plan and withdrawal from the Paris Climate Agreement). States desiring to 

maintain or to strengthen existing environmental laws and regulations, however, have increasingly 

sought to do so at the state level. California, the nation’s most populous state, has taken the lead in this 

endeavor, particularly in the area of automobile carbon emission standards27.   

The most contentious matter in the federalism area which has emerged in the Trump era is the question 

of “sanctuary cities.” Many cities (including New York, Los Angeles, Chicago, Philadelphia, Boston, 

San Francisco, and New Orleans) opposed to the Trump administration’s crackdown on 

undocumented aliens have declared themselves to be “sanctuary cities” where local authorities will not 

cooperate with federal authorities in the enforcement of federal immigration law. The federal 

government in turn has threatened these sanctuary cities with the loss of significant federal funds. In 

situations involving the clash of federal and state power to make or to enforce law, the courts usually 

have the final say. In fact, the United States Supreme Court has decided hundreds of cases over the 

years involving contentions of federal or state overreach. Beginning in the late 1930s, the Supreme 

Court consistently favored federal power, but more recently, starting in the mid-1990s, the Court has 

often come down on the side of the states. For instance, and of relevance to the sanctuary city 

question, the Supreme Court has decided that the federal government can’t compel state officials to 

enforce federal law28. It is rather for federal officials to enforce federal law. And the Court has also held 

that withholding significant amounts of federal funds from states that do not cooperate with federal 

officials in the enforcement of federal law is a form of improper compulsion and is not permitted29. So 

the states and cities do have the legal means to challenge federal actions which impinge improperly on 

their constitutional powers. A recent decision by a Federal District Court in California permanently 

blocked enforcement of President Trump’s executive order cutting off federal funds for to sanctuary 

cities which refuse to assist federal efforts to deport undocument6ed immigrants30. It is, of course, not 

possible to predict what the Court of Appeals or the Supreme Court would do if the sanctuary city 

decision is appealed and the matter came before them.  

 

 

                                                           
27 Cfr., e.g., Editorial, California Shows How States Can Lead on Climate Change, New York Times, July 24, 2017 
(available at https://www.nytimes.com/2017/07/24/opinion/california-climate-change-cap-trade.html)    
28 Printz v. United States, 521 U.S. 898 (1997). 
29 National Federation of Independent Business v. Sibelius, 567 U.S. 519 (2012). 
30 City and County of San Francisco v. Donald J. Trump et al., United States District Court, Northern District of 
California, Case Number 3:17-cv-00485-WHO (Order Granting Motion for Summary Judgment, Nov. 20, 2017).  



 

 
20            federalismi.it - ISSN 1826-3534                 |n. 2/2018 

 

 

 

  

3.5. - Equality and human rights 

After a short introductory sentence, the American Declaration of Independence begins with the ringing 

declaration that “We hold these truths to be self-evident: That all men are created equal; that they are 

endowed by their Creator with certain unalienable rights; that among these are life, liberty, and the 

pursuit of happiness . . .” Although not a binding legal document, the Declaration of Independence has 

had an enormous influence on fundamental American ideas about society, law, and government. 

Equality was eventually given constitutional protection by the Equal Protection Clause of the 

Fourteenth Amendment in 1868. It is important to be aware that the Equal Protection Clause as well as 

its companion Due Process Clause apply to all persons, not just to citizens of the United States. The 

Equal Protection Clause and the Due Process Clause, taken together, may be said to provide the 

foundation for the law of human rights in the United States. Finally, equality and human rights are 

central to the American conception of democracy. As former Vice President Joe Biden wrote recently, 

“American democracy is rooted in the belief that every man, woman and child has equal rights to 

freedom and dignity”31. 

During the presidential campaign and after he became president in January 2017, Trump has made 

statements and taken actions which have the effect of valuing and treating different groups of 

Americans unequally. In this respect his candidacy and his presidency so far have been extremely 

divisive. Rather than seeking to unite Americans and to reduce inter-group tensions, he has exacerbated 

division and conflict. Minority groups (like Hispanics, blacks, Muslims, immigrants, environmentalists, 

persons with disabilities, etc.) have all been subjected to his ridicule, scorn, or discriminatory actions. 

Other groups (like evangelical Christians, white supremacists, nativists, the coal industry, big business, 

the wealthy, etc.) have been praised and/or rewarded with favorable governmental action.  

It is clear that the Constitution mandates only legal equality, not equality of conditions. Tocqueville, 

however, observing American society in the 1830s, writes that the basic fact of American society is the 

equality of conditions.  “I readily discovered what a prodigious influence this basic fact [the equality of 

conditions] exerts on the workings of society. It imparts a certain direction to the public spirit and a 

certain shape to laws, establishes new maxims for governing, and fosters distinctive habits in the 

governed”32. Trump’s statements and actions which divide people into different and unequal groups, 

favoring some and disfavoring others, are having the effect of exacerbating the growth in inequality of 

conditions in the United States, which has already been going on for the past few decades and is rightly 

seen by many as eroding social and political cohesion in the United State.  

                                                           
31 Joe Biden, Reclaiming America’s Values, New York Times, Sept. 14, 2017, p. A23. 
32 DEMOCRACY IN AMERICA, supra note 6, p. 3.  
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In addition to legal equality and what might be called factual equality (the equality of conditions), there 

is another important aspect of equality in a democratic society: what might be called “political equality.” 

As Robert Reich points out: “ . . . [T]he surge toward widening inequality is endangering the West. The 

culprit is not economic inequality per se. It is the political inequality that economic inequality can 

spawn”33. The signs of political inequality are everywhere in the United States today. Leading culprits 

are the role of money in politics and the political access and influence of well-funded special interests 

and wealthy individuals. Broad sections of the American electorate have lost confidence in the electoral 

and legislative processes. And it appears that even the courts are becoming more and more politicized 

with partisan appointments to the federal courts and the politicization of judicial elections in the many 

states where judges are chosen by election or may be subject to recall by voters. Economic inequality 

and the political inequality to which it leads pose a serious danger to American democracy itself. A 

recent book by law professor Ganesh Sitaraman34 argues convincingly that the American Constitution 

was premised on the existence of a large middle class, but today “we in the United States face the 

looming threat of a takeover of government by those who would use it to enrich themselves together 

with a continuing disenfranchisement of large segments of the population”35.  

 

3.6. Freedom of speech and the press 

Freedom of speech and freedom of the press are central to American democracy. They both receive 

constitutional protection against actions of the federal and state governments. The First Amendment 

provides: “Congress shall make no law . . . abridging the freedom of speech, or of the press; or the right 

of the people peaceably to assemble, and to petition the Government for a redress of grievances.” The 

prohibition against laws limiting the freedom of speech and the press has been made applicable to the 

states by virtue of the Fourteenth Amendment. The importance of freedom of the press was 

recognized and accentuated by Alexis de Tocqueville in his Democracy in America. He writes: 

 

The more I consider the chief effects of the independence of the press, the more convinced I am that, 

among the moderns, independence of the press is the most important, indeed the essential, ingredient 

of liberty. A people that wants to remain free therefore has the right to insist that the independence of 

the press must be respected at all costs36.  

                                                           
33 Robert Reich, What’s Happened to US?, New York Times Book Review, July 23, 2017, p. 16. 
34 GANESH SITARAMAN, THE CRISIS OF THE MIDDLE-CLASS CONSTITUTION: WHY ECONOMIC INEQUALITY 

THREATENS OUR REPUBLIC (2017).  
35 Angus Deaton, It’s Not Just Unfair: Inequality Is a Threat to Our Government, reviewing Ganesh Sitaraman, The 
Crisis of the Middle-Class Constitution: Why Economic Inequality Threatens Our Republic, New York Times, Mar. 20, 2017. 
36 DEMOCRACY IN AMERICA, supra note 6, p. 217.  
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Thus freedom of the press is far more precious in democratic nations than in all the rest. It is the only 

cure for most of the ills that equality can produce. Equality isolates and weakens men, but the press 

places a very powerful weapon within each man's reach, a weapon that can be used by the weakest and 

most isolated. Equality deprives each individual of the support of his neighbor, but the press enables 

him to call all his fellow citizens and fellow men to his aid37.  

Tocqueville recognizes that freedom the press can be abused, but even with this defect, it remains 

essential in a democratic society.  

 

When it comes to the press, there is no middle ground between servitude and license. In order to reap 

the priceless goods that derive from the freedom of the press, one must learn to accept the inevitable 

evils that it breeds38.  

 

With respect to the freedom of the press, the principal concern with President Trump and his 

administration is their constant attacks on the media (the press, radio, and television). President Trump 

has the habit of calling news and opinion that he doesn’t like “fake news”, regardless of its proven 

veracity or its falling within the realm of legitimate discussion, debate, or criticism. He has singled out 

individual reporters and reliable news sources (like the New York Times, the Washington Post, and 

CNN) for scorn, ridicule, and criticism. Reporters from media outlets that support Trump are favored 

with access and favorable comments. Trump has called the media “the enemy of the people,” a 

provocative and inflammatory characterization that has a baleful history in the annals of 

authoritarianism. Trump’s approach to the media is clearly intended to undermine faith in the media 

which does not support him unconditionally and reports facts that present him, his actions, and his 

policies in an unfavorable light. Trump has even put the whole notion of “truth” in issue and has in 

effect politicized not only how government should to respond to facts, but also what are facts 

themselves. He has convinced his followers to regard inconvenient facts as not facts at all but only 

tendentious assertions by his political opponents (“fake news,” “witch hunts,” etc.). Furthermore, the 

Trump administration has demonstrated a distrust and disregard for scientific research and information 

as factors that should be taken into account in the formulation and implementation of public policy. 

The most notable examples of this are Trump’s attitude toward climate change (it’s not happening and 

if it is it is not caused by human activity) and the coal industry (it can be revived regardless of the 

contrary economic and technological data). Trump’s budget proposals call for massive reductions in 

funding for many types of scientific and economic research.  

                                                           
37 Id., p. 825. 
38 Id., pp. 208-209.  
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The president has enormous power to influence public opinion, which makes Trump’s constant stream 

of critical, derogatory, and unfounded comments about the press so worrisome. So far, however, he has 

not taken actions to curtail the press, like President John Adams did in 1797 with the enactment of the 

Sedition Act, under which a number of newspaper editors were prosecuted and some jailed. While 

Trump has so far not used the coercive or regulatory power of government to stifle the press, there are 

ominous signs. Recently, for example, he threatened to challenge NBC’s license to broadcast after NBC 

television reported a story unfavorable to Trump and which he claimed was “fake news”39. After 

Trump’s threat to NBC, Republican Senator Ben Sasse issued the following press release: “Mr. 

President. Words spoken by the President of the United States matter. Are you recanting of the Oath 

you took on Jan. 20 to preserve, protect, and defend the 1st Amendment?”40 

 

4. - The 25th Amendment and Impeachment 

4.1. The 25th Amendment 

The Twenty-Fifth Amendment dealing with presidential succession, adopted in 1967, contains a 

provision which allows for the suspension of the president from office. According to Sections 4 and 5 

of that amendment: 

4. Whenever the Vice President and a majority of either the principal officers of the executive 

departments or of such other body as Congress may by law provide, transmits to the President Pro 

tempore of the Senate and the Speaker of the House of Representatives their written declaration that 

the President is unable to discharge the powers and duties of his office, the Vice President shall 

immediately assume the powers and duties of the office as Acting President.  

5. Thereafter, when the President transmits to the President Pro tempore of the Senate and the Speaker 

of the House of Representatives his written declaration that no inability exists, he shall resume the 

powers and duties of his office unless the Vice President and a majority of either the principal officers 

of the executive departments or of such other body as Congress may by law provide, transmits within 

four days to the President Pro tempore of the Senate and the Speaker of the House of Representatives 

their written declaration that the President is unable to discharge the powers and duties of his office. 

Thereupon Congress shall decide the issue, assembling within forty-eight hours for that purpose if not 

in session. If the Congress, within twenty-one days after receipt of the latter written declaration, or, if 

Congress is not in session within twenty-one days after Congress is required to assemble, determines by 

                                                           
39 Peter Baker & Cecelia Kang, NBC’s Nuclear Arsenal Story Prompts a Threat by Trump, New York Times, Oct. 12, 
2017, p. A14. 
40 Senator Ben Sasse, Press Release, available at 
https://www.sasse.senate.gov/public/index.cfm/2017/10/sasse-to-trump-are-you-recanting-of-your-oath.  

https://www.sasse.senate.gov/public/index.cfm/2017/10/sasse-to-trump-are-you-recanting-of-your-oath
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two-thirds vote of both houses that the President is unable to discharge the powers and duties of his 

office, the Vice President shall continue to discharge the same as Acting President; otherwise, the 

President shall resume the powers and duties of his office.  

The power to bring about the suspension of the president from office because of his “inability to 

discharge the powers and duties of his office” resides in “the Vice President and a majority of . . . the 

principal officers of the executive departments . . . ”  (The Amendment also empowers Congress to 

constitute a body to perform this function with the vice president in lieu of the principal executive 

officers, but Congress has not acted to establish such a body.) Section 4 of the Twenty-Fifth 

Amendment has never been invoked.  

Could Section 4 be utilized to suspend President Trump from office and allow the vice president to 

exercise presidential power as acting president? That appears unlikely for two reasons. First, Section 4 

contemplates the physical or mental incapacity of the president, like that of President Wilson after he 

suffered a serious stroke in October 1919, and was physically unable to carry out the duties of his 

office. Section 4 is meant to be invoked should the president's incapacity prevent him from discharging 

his duties, but he is unable or unwilling to provide the written declaration called for by Section 3, which 

provides that the president may voluntarily suspend his powers during a period of disability. The 

president may resume exercising the presidential duties by sending a written declaration to the president 

pro tempore of the Senate and the Speaker of the House. Should the vice president and Cabinet still 

believe that the president is unfit to exercise the powers and duties of his office, the matter may be 

referred to Congress, which will then decide the question.  

It is improbable that the Twenty-Fifth Amendment would be invoked unless President Trump suffered 

a physically incapacitating event (like President Wilson). Even if he continues to behave somewhat 

erratically and inappropriately as he has done so far and as some have argued demonstrate mental 

imbalance, that would not bring him within the operation of Section 4 of the Amendment. Ultimately, 

however, the question would become political, and it is highly unlikely that the present vice president 

and Cabinet (all named by Trump) would seek to transfer his power to the vice president, or, if they 

sought to do so, Trump would not bring the matter before Congress, which at present has a clear 

Republican majority. Trump continues to enjoy considerable support among Republican voters, which 

would make Republican members of Congress reluctant to act against him.  

 

4.2. Impeachment 

The Constitution provides that the president may be removed from office after impeachment by the 

House of Representatives for having committed “high crimes and misdemeanors” followed by trial and 

conviction in the Senate by a two-thirds vote.  
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The President, Vice President, and all civil officers of the United States, shall be removed from office 

on impeachment for, and conviction of, treason, bribery, or other high crimes and misdemeanors. 

Article II, Section 4.  

 

The House of Representatives . . . shall have the sole power of impeachment. Article. I, Section 2. 

 

The Senate shall have the sole power to try all impeachments. When sitting for that purpose, they shall 

be on oath or affirmation. When the President of the United States is tried, the Chief Justice shall 

preside: and no person shall be convicted without the concurrence of two-thirds of the members 

present. Judgement in cases of impeachment shall not extend further than to removal from office, and 

disqualification to hold and enjoy any office of honor, trust, or profit under the United States: but the 

party convicted shall nevertheless be liable and subject to indictment, trial, judgement and punishment, 

according to law. Article I, Section 3. 

 

Impeachment would be a last resort in dealing with the Trump presidency. While impeachment by the 

House of Representatives and trial by the Senate require that the president have committed “high 

crimes and misdemeanors,” that phrase is legally ambiguous and in practice the impeachment process is 

political rather than legal. According to two constitutional\ law authorities: “High crimes and 

misdemeanors are any presidential actions that contradict, undermine, and derogate democracy and the 

rule of law. They are actions that weaken the liberty and equality of individuals and the capacities of 

other branches of government”41. Moreover, whether to impeach the president, to try him before the 

Senate, and to remove him from office is entrusted to political, not legal, institutions (not to the 

Supreme Court, but to the House of Representatives and the Senate).  

There have been three attempts to remove a president by the impeachment route: President Andrew 

Johnson in 1868 and more recently President Richard Nixon in 1974, and President Bill Clinton in 

1998. The immediate ground for the impeachment of President Johnson was his violating a 

congressional statute (the Tenure of Office Act). Johnson violated the Act by dismissing the Secretary 

of War. But the context in which that impeachment effort arose was highly charged politically. 

Johnson, the former vice president who assumed the office of the presidency following the 

assassination of President Lincoln, had been in serious conflict with Congress on how to deal with the 

recently defeated South after the Civil War. Johnson favored leniency and accommodation with the 

                                                           
41 Noah Feldman & Jacob Weisberg, What Are Impeachable Offenses?, New York Review of Books, Vol. LXIV, No. 
14, p. 16 (Sept. 28, 2017). 
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former rebellious states, while majorities in the two houses in Congress favored a vigorous 

reconstruction effort that would protect the legal rights, interests, and needs of the recently free slaves. 

Johnson was impeached by the House of Representatives, but not convicted by the required two-thirds 

vote of the Senate (by only a one vote margin).  

Impeachment efforts against President Nixon arose out of a failed effort by Republican political 

operatives to break into an office of the Democratic Party to ostensibly steal documents relating to the 

then on-going presidential election campaign. The principal allegation against Nixon was that he 

obstructed justice in the investigation of the break-in event. Facing probable impeachment by the 

House of Representatives and possible conviction by the Senate, Nixon resigned from office. Like in 

the case of President Johnson, impeachment efforts were based on a crime (violation of congressional 

statute, obstruction of justice), but the context was clearly political (interfering with congressional 

reconstruction policies, undermining American democracy by interfering with the conduct of a 

presidential election).  

The impeachment of President Clinton was quite different. While Republicans disagreed with many of 

Clinton’s policies, Clinton had made no attempts to subvert the political process. The underlying 

offence of the president was having had a romantic relationship with a young woman who worked in 

the White House. Clinton sought to impede the investigation into that relationship which led to the 

accusation that he was guilty of the crimes of obstruction of justice and perjury. The House of 

Representatives (at that time with a Republican majority) narrowly voted to impeach the president on 

both the obstruction of justice and the perjury counts. But Clinton was not convicted by the Senate, 

which would have required 67 votes (all 45 Democratic senators voted not to convict as did 5 

Republicans).  

With respect to the possible impeachment of Trump, if the political will to embark on that course were 

present, a number of grounds are possible. Here are some (although not all), ranging from the more 

specific to the more general. We have already considered most of these matters in detail earlier in this 

article, so I will just list the possible grounds for impeachment here, with commentary only on the 

Emoluments Clause ground.  

(1)  Violation of the Emoluments Clauses of the Constitution. The Foreign Emoluments Clause 

provides:  

 

. . . [N]o person holding any office or profit or trust under them, shall, without the consent of the 

Congress, accept of any present, emolument, office, or title, of any kind whatever, from any king, 

prince, or foreign state. Article. I, Section 9, Clause 8. 
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This clause was included in the Constitution to guard against foreign governments corrupting American 

government officials by giving them economic inducements. As understood at the time of the drafting 

of the Constitution, “emoluments” meant any economic benefits, even if there was a commercial 

exchange involved. There is little doubt that Trump is using his office to enrich himself and members 

of his family by benefiting from expenditures of the representatives of foreign governments at his 

hotels and golf clubs and from other commercial benefits his businesses and the businesses of 

members of his family have received from foreign governments42.  

A lawsuits has been commenced in federal district court in New York in which plaintiffs maintain that 

Trump is violating the Emoluments Clauses of the Constitution43. It is unlikely, however, that the court 

will proceed to the merits of the case because of the political question doctrine. It is likely that the 

courts will determine that the emoluments question is one for Congress to deal with44, either through 

the enactment of a law or the impeachment process.  

(2) Violation of his oath of office and of the Take Care Clause of the Constitution by intentionally 

sabotaging the Affordable Care Act. 

(3) Obstruction of justice for impeding investigations into the alleged interference of Russia in the 2016 

presidential election, possible collusion by the Trump campaign or by Trump himself in that 

interference, and other potential crimes related to Russia (like money laundering and influence 

peddling).  

(4) Continuous attacks on the democratic process, democratic institutions, and democratic values as 

embodied in the Constitution, such as the integrity of the electoral process, independence of the 

judiciary, equality, and freedom of the press45. 

 

5. Conclusion 

Of parchment barriers, mores and politics. - Many adjectives have been used to describe Trump’s 

leadership style and his manner of governing, not only by the media and by Trump’s political 

opponents, but also by members of his own government and political party. Here are some: 

                                                           
42 Trump may also be in violation of the Domestic Emoluments Clause which stipulates: 

The President shall, at stated times, receive for his services, a compensation, which shall neither 
be increased nor diminished during the period for which he shall have been elected, and he shall 
not receive within that period any other emolument from the United States, or any of them. 

Article II, Section 2, Clause 6.  
43 Citizens for Responsibility and Ethics in Washington v. Trump, United States District Court for the Southern 
District of New York, No. 1:17-cv00458 (filed January 23, 2017).  
44 The matter would probably be deemed a “textually demonstrable constitutional commitment of the issue to a 
coordinate political department,” under the first criterion enumerated Baker v. Carr. Cfr. note 16 and 
accompanying text.  
45 Cfr. Noah Feldman & Jacob Weisberg, supra note 41, p. 20.  
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unpredictable, erratic, impulsive, unstable, divisive, duplicitous, and undignified. The highly respected 

and powerful Republican Senator Bob Corker said recently that Trump has turned the presidency into a 

reality show, that the president tweets out things that are not true, that the White House has become an 

adult day-care center, and that “Trump may be setting the U.S. on the path to World War III”46. Jeff 

Flake, another conservative Republican senator, recently made a moving speech on the Senate floor 

that was highly critical of Trump, focusing principally on his moral and ethical shortcomings47. Here is a 

short excerpt: 

 

But we must never adjust to the present coarseness of our national dialogue with the tone set up at the 

top. We must never regard as normal the regular and casual undermining of our democratic norms and 

ideals. We must never meekly accept the daily sundering of our country. The personal attacks, the 

threats against principles, freedoms and institution, the flagrant disregard for truth and decency48. 

As for policy and values, even though Trump was elected by a minority of the popular vote and even 

though his approval ratings have hovered well below 40% since assuming office, rather than try to 

bring Americans together, Trump has sought to implement policies and advance values that are clearly 

not supported by the majority of the American people. His words and actions, moreover, run the risk 

of creating or magnifying social divisions and hostility. While it is too early to tell what effect the 

Trump presidency will have on the country’s political institutions and processes in the long term, his 

words and actions pose a serious risk of leading to dangerous and undesirable changes in the attitudes 

and mores of the American people. And, as Alexis de Tocqueville maintained in his Democracy in 

America, it is ultimately the customs and mores of the people which are the principal foundations of 

American democracy. 

In this article, we have considered the political and legal safeguards that exist in the American political 

and social systems to resist and possibly reverse the deleterious effects of the Trump presidency. At the 

legal level, the institutions and processes are in place to enforce constitutional norms and values when 

they are threatened by presidential actions. That is a normal function of the federal courts which they 

have performed admirably over time. Even the presidents most committed to democratic values have 

seen important actions overturned by the Supreme Court when they have overstepped their 

                                                           
46 Jonathan Martin and Mark Landler, Bob Corker Says Trump’s Recklessness Threatens ‘World War III’,  New York 
Times, Oct. 8, 2017. 
47 Full Transcript: Jeff Flake’s Speech on the Senate Floor, New York Times, Oct. 24, 2017 (available at 
https://www.nytimes.com/2017/10/24/us/politics/jeff-flake-transcript-senate-speech.html).  
48 Id. 

https://www.nytimes.com/by/jonathan-martin
https://www.nytimes.com/by/mark-landler
https://www.nytimes.com/2017/10/24/us/politics/jeff-flake-transcript-senate-speech.html
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constitutional authority. The words of Justice Frankfurter in his concurring opinion in the Steel Seizure 

case (Youngstown Sheet & Tube Co. v. Sawyer) are instructive49: 

 

A constitutional democracy like ours is perhaps the most difficult of man's social arrangements to 

manage successfully. Our scheme of society is more dependent than any other form of government on 

knowledge and wisdom and self-discipline for the achievement of its aims. For our democracy implies 

the reign of reason on the most extensive scale. The Founders of this Nation were not imbued with the 

modern cynicism that the only thing that history teaches is that it teaches nothing. They acted on the 

conviction that the experience of man sheds a good deal of light on his nature. It sheds a good deal of 

light not merely on the need for effective power if a society is to be at once cohesive and civilized, but 

also on the need for limitations on the power of governors over the governed. 

To that end, they rested the structure of our central government on the system of checks and balances. 

For them, the doctrine of separation of powers was not mere theory; it was a felt necessity. Not so long 

ago, it was fashionable to find our system of checks and balances obstructive to effective government. 

It was easy to ridicule that system as outmoded -- too easy. The experience through which the world 

has passed in our own day has made vivid the realization that the Framers of our Constitution were not 

inexperienced doctrinaires. These long-headed statesmen had no illusion that our people enjoyed 

biological or psychological or sociological immunities from the hazards of concentrated power. It is 

absurd to see a dictator in a representative product of the sturdy democratic traditions of the 

Mississippi Valley. [President Harry Truman] 

The accretion of dangerous power does not come in a day. It does come, however slowly, from the 

generative force of unchecked disregard of the restrictions that fence in even the most disinterested 

assertion of authority. 

 

The principal concern with the enforcement of the constitutional scheme by the courts is the continued 

willingness of the Supreme Court to do so in all cases. Right now, the Supreme Court is tenuously 

balanced between liberal and conservative justices (four clearly liberal, four clearly conservative, and 

one centrist with conservative tendencies who occasionally sides with the liberals). It appears to many 

observers, however, that the Court has become increasingly polarized politically and that a justice’s 

political predilections strongly color his or her interpretation and application of the relevant 

constitutional texts. That does not inspire confidence on the part of the general population in the Court 

as a bulwark of the rule of law. In addition, it is likely that President Trump will have at least one more 

                                                           
49 Youngstown Sheet & Tube Co. v. Sawyer (Steel Seizure Case), 343 U.S. 579 (1952), pp. 593-594.  
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appointment to the Court during his term as president, and possibly two, so he can tilt the Court’s 

balance further in his favor. President Trump’s nominations to the Court must, of course, be approved 

by the Senate, but since the Republicans presently control the Senate and are likely to remain in control 

after the 2018 elections, it is highly unlikely that a Trump nominee would be rejected. Finally, if the 

Supreme Court were to decide that an action of the Trump presidency were unconstitutional and for 

that reason invalid, would Trump respect the decision of the Court? There is one notorious precedent 

for a president’s disregarding and refusing to enforce a decision of the Court. In 1832, refusing to 

comply with the Court’s decision in Worcester v. Georgia50, involving the removal of the Cherokee tribe 

from its lands in Georgia, President Andrew Jackson is reputed to have said: “[John] Marshall has made 

his decision; now let him enforce it!51” Jackson is perhaps Trump’s favorite prior president and he has 

often been compared to Jackson52. Soon after assuming office Trump hung a portrait of Jackson in the 

Oval Office.  

At the political level, the first line of defense is Congress. If Congress is unwilling or unable to curb the 

most damaging aspects of the Trump presidency through the exercise of its legislative power or 

impeachment, then it falls to the electorate (the people) to elect representatives to Congress who will. 

There is some evidence that Congress might be willing to act to curb Trump’s worst tendencies. For 

example, concerned that Trump might rashly or unwisely authorize the use of nuclear weapons, 

legislation has been introduced to require that Congress declare war before the president can authorize 

the first use of nuclear weapons53. This bill, if enacted into law, would prohibit the president from using 

the Armed Forces to conduct a first-use nuclear strike unless such strike is conducted pursuant to a 

congressional declaration of war expressly authorizing such strike. 

Also, at the political level, the press/media, civil society associations, and public opinion (the people) 

are forces which can articulate and defend democratic values. It is here that Tocqueville’s observations 

about customs and mores become relevant. I want to conclude by quoting some astute observations on 

the role of customs which appeared recently in an op-ed article the New York Times54: 

                                                           
50 Worcester v. Georgia, 31 U.S. 515 (1832).  
51 “In 1832 the Cherokee Indian tribe lived on land guaranteed them by treaty. They found gold on that land. 
Georgia tried to seize the land. The Cherokees sued. And eventually the Supreme Court, in Worcester v. Georgia, 
held in favor of the Cherokees. Georgia then refused to obey the Court. President Andrew Jackson reportedly 
said, “John Marshall has made his decision; now let him enforce it.” And Jackson sent troops to evict the 
Cherokees, who traveled the Trail of Tears to Oklahoma, thousands dying along the way.” Stephen Breyer, 
University of Pennsylvania Law School Commencement Remarks, May 19, 2003 (available at 
https://www.supremecourt.gov/publicinfo/speeches/ viewspeech/sp_05-19-03).  
52 Cfr., e.g., Peter Baker, Jackson and Trump: How Two Populist Presidents Compare, New York Times, March 15, 2017 
(available at https://www.nytimes.com/2017/03/15/us/politics/donald-trump-andrew-jackson.html).  
53 H.R. 669 – 115th Congress, Restricting First Use of Nuclear Weapons Act of 2017. 
54 Greg Weiner, The President’s Self-Destructive Disruption, New York Times, Oct. 11, 2017, p. A23. 
 

https://www.supremecourt.gov/publicinfo/speeches/%20viewspeech/sp_05-19-03
https://www.nytimes.com/2017/03/15/us/politics/donald-trump-andrew-jackson.html
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. 

But the customs he [Trump] continues to upend as president are the scaffolding that supports the 

otherwise fragile words of our written Constitution. Mr. Trump’s rejection of them is more threatening 

to both his presidency and our constitutional regime than any technical violation of the law that he has 

been accused of (at least so far). 

Customs are the punctuation marks of republican politics, the silent guides we follow without pausing 

to consider their authority. They operate in a space that is difficult for formal rules to codify. That the 

president of the United States speaks with caution and dignity, that he exercises the pardon power the 

Constitution grants him soberly rather than wantonly, that he respects the independence of law 

enforcement, and that, to the extent reasonable politics permit, he speaks truthfully — these are all 

customs, not laws. Law is powerless to impose them and powerless without them. 

Mr. Trump’s prodigious abuse of language violates the custom according to which presidents use words 

to convey serious meanings. . . . The president’s daily, even hourly, abuse of language is also deeply 

problematic for a republic that conducts its business with words and cannot do so if their meanings are 

matters of sheer convenience. The unique arrogance of Mr. Trump’s rejection of the authority of 

custom is more dangerous than we realize because without custom, there is no law. 

https://www.nytimes.com/2017/08/26/us/politics/trump-pardon-joe-arpaio-constitution.html

