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Abstract: Access to justice for environmental associations in Italy has undergone a significant evolution 
in the last three decades. Currently, associations have locus standi to bring suits in defense of environmental 
interests in one of two ways: 1. they meet criteria set by the Ministry of the Environment and successfully 
apply to the same for recognition under art. 13 l. 8 July 1986 n. 349; 2. they are deemed to meet the 
requirements for qualification as a local environmental association found in the jurisprudence of the 
Consiglio di Stato, and they seek to protect environmental interests relating to the territory in which they 
operate. Both national and local environmental associations must demonstrate that they are 
representative of the greater interest for the protection of the environmental good under dispute, 
including showing that they have undertaken public activities over time and, for local associations, that 
they were not founded for the purpose of litigation. An analysis of the practice of the administrative 
courts and the Ministry of the Environment shows that these criteria may be setting a high bar for access 
to justice, both due to the criteria as well as the length of the bureaucratic procedure for obtaining 
recognition under l. 8 July 1986 n. 349. Costs and expenses, as well as the practice of the administrative 
jurisdictions in granting legal aid, may also constitute a significant barrier to access to justice for both 
national and local environmental associations.  
 

Table of contents: 1. Introduction. 2.  The theoretical and legal framework of collective litigation relating 
to the environment in Italy. 2.1. Recognition of associations of national relevance under art. 13 of l. 8 
July 1986 n. 349/1986. 2.2 Criteria for the concession of ad hoc standing to local environmental 
associations in the case law of the administrative courts. 2.3 Dissenting case law and judicial trends 
relating to non-recognized and local environmental associations. 3. The participation of environmental 
associations in the prevention and remedying of environmental damage. 4. The costs of access to justice 
for environmental associations. 5.  Conclusions and further prospects. 
 
1. Introduction 

Environmental associations have been broadly recognized as important participants in matters related to 

the environment since the adoption of Principle 10 of the Rio Declaration, which states that, 

“Environmental issues are best handled with participation of all concerned citizens, at the relevant level. 

[…] Effective access to judicial and administrative proceedings, including redress and remedy, shall be 

provided.” Despite this affirmation, the translation of this broad, non-binding principle into national law 

                                                           
* Articolo sottoposto a referaggio.. 



 

 
3        federalismi.it - ISSN 1826-3534                        |n. 9/2018 

 

 

 

  

has been gradual and has taken different forms, reflecting the political, social and legal backgrounds of 

states. 

In Italy, the participation rights of environmental associations, including the so-called three pillars of 

access to information, participation in decision making, and access to justice, have evolved notably over 

the past two decades.1 In part, this evolution has been influenced by the 1998 Aarhus Convention on 

Access to Information, Public Participation in Decision-making and Access to Justice in Environmental 

Issues and its transformation into European Union law.2 Yet the translation of these international rules 

into the national legal order has been neither direct, nor without controversy. In part, this has been due 

to the difficulty of reconciling collective interests with the fundamental rules of procedural law in Italy, 

and to the margin of discretion enjoyed by national authorities in identifying which associations may 

legitimately act on behalf of these widespread interests. 

Currently, there are strict criteria for access to justice for environmental associations in Italy, criteria set 

forth both in law and in judicial precedent. These criteria aim to ensure that only those associations truly 

representative of the environmental interest claimed may bring suits. However, some have questioned 

whether these criteria are compatible with the requirement, found in Art. 9 of the Aarhus Convention, 

to “ensure that...members of the public have access to administrative or judicial procedures to challenge 

acts and omissions by private persons and public authorities which contravene provisions of its national 

law relating to the environment.” This includes environmental associations which meet, “any 

requirements under national law.” Such is imposed not only by the Aarhus Convention, but by the body 

of EU law, including precedent of the European Court of Justice.3 

                                                           
1C. CARUSO, Le forme di partecipazione: le agrinsociazioni ambientali, in B. CARAVITA - L. CASSETTI - A. 
MORRONE (a cura di), Diritto dell’ambiente, Bologna, 2016, pp. 297 - 309; D. SICLARI, Profili della legittimazione nei 
procedimenti ad oggetto ambeintale, in P. DELL’ANNO - E. PICOZZA (a cura di), Trattato di diritto dell'ambiente, Vol. 
III, Padova, 2015, pp. 1023 – 1038; E. FASOLI, Associazioni ambientaliste e procedimento amministrativo in italia alla luce 
degli obblighi della convenzione UNECE di Aarhus, in Riv. giur. Ambiente, 2012, 3-4, pp. 331 – 353;  D. SICLARI, Profili 
di diritto processuale amministrativo: class actions e tutela degli interessi collettivi e diffusi, in P. DELL’ANNO - E. PICOZZA 
(a cura di), Trattato di diritto dell’ambiente, Vol. I, Padova, 2012, pp. 403 – 426; R. LEONARDI, La legittimazione 
processuale delle associazioni ambientaliste: alcune questioni ancora giurisprudenziali, in Riv. giur. Edilizia, 2011, n. 1, pp. 3 ss.; 
A. MAESTRONI, Associazioni ambientaliste e interessi diffusi, in AA.VV., Codice dell'Ambiente, Milano, 2009, pp. 435 – 
493;  M. MONTINI, Accesso alla giustizia per ricorsi ambientali, in F. FRANCIONI (ed.), Accesso alla giustizia dell'individuo 
nel diritto internazionale e dell'unione europea, Milano, 2008, pp. 414 – 418; B. CARAVITA – F. ALIVERTI, Le forme di 
partecipazione nella tutela ambientale: le associazioni ambientaliste in B. CARAVITA, Diritto dell’ambiente, Bologna, 2005, 
269 - 278. 
2See the recent Communication from the European Commission on Access to Justice in Environmental Matters, 
(Commission Notice on Access to Justice in Environmental Matters of 28 April 2007, C(2017) 2616 final), which 
sets out minimum standards to be applied by states in judicial proceedings in which EU environmental regulations 
are invoked, considering both the principles of EU law and the minimum standards set in the 1998 Aarhus 
Convention. 
3Among others, the Slovak Brown Bear case, in which the ECJ ruled that national procedural rules must be 
interpreted in such a way access to justice as to comply with art. 9 of the Aarhus Convention 'to the fullest extent 
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Before it is possible to assess whether the current system governing access to justice for environmental 

associations in Italy is fully meeting its commitments under international law, or whether it is otherwise 

rational and efficient in an economic sense, it is necessary to understand and describe this system. Since 

much depends on the interpretation and application of relevant laws by the Ministry of the Environment 

(Ministero dell'Ambiente e della Tutela del Territorio e del Mare) and the administrative courts, this requires a 

deeper analysis of the recent practice of these two organs. 

To this end, the present study aims to describe the current state of access to justice for environmental 

associations in Italy in the light of administrative and judicial practice. The paper will first examine the 

criteria and procedure for receiving recognition as an environmental association of national relevance 

under 8 July 1986, n. 349, which is the only means by which an association may have general standing 

before administrative courts. Next, the evolving case law on ad hoc standing of environmental associations 

will be analysed, along with some judgments which have challenged the majority precedent on this issue. 

Further, the costs of justice and the availability of legal aid will also be examined, as these are an important 

part of access to justice and have been the subject of a complaint by the WWF to the Aarhus Compliance 

Committee. 

The analysis shows that some barriers to access may arise within the system of ministerial recognition for 

environmental associations of national relevance, as well as under the precedent-based rules extending 

access to local environmental associations, but that costs may be the most significant barrier to justice 

for local and national environmental associations alike. 

 

 

 

 

 

                                                           
possible' whenever the enforcement of EU environmental law is at stake; Judgment of the Court (Grand Chamber) 
of 11 March 2011, Case C-240/09, Lesoochranárske zoskupenie, ECLI:EU:C:2011:125. Other cases setting rules 
relating to access to justice before national courts for NGOs, for administrative review invoking EU environmental 
law, include  Judgment of the Court (Second Chamber) of 15 October 2015, C-137/14, European Commission v 
Germany, ECLI:EU:C:2015:683; Judgment of the Court (Fourth Chamber) of 12 May 2011, Case C-115/09, Bund 
für Umwelt und Naturschutz Deutschland, Landesverband Nordrhein-Westfalen eV v Bezirksregierung Arnsberg., Reference for 
a preliminary ruling, Oberverwaltungsgericht für das Land Nordrhein-Westfalen – Germany, 
ECLI:EU:C:2011:289; Judgment of the Court (Second Chamber) of 15 October 2009, Case C-263/08, DLV v 
Stockholms kommun, Reference for a preliminary ruling from the Högsta domstolen – Sweden, 
ECLI:EU:C:2009:631. Examining the content of the rules set forth in the case law of the ECJ is beyond the scope 
of the present work. 
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2.  The theoretical and legal framework of collective litigation relating to the environment in 

Italy 

Italy does not have laws permitting actio popularis in environmental matters, nor do associations with a 

statutory aim of environmental protection have standing ipso facto before judicial and administrative 

authorities, as is the case in other European states.4 

Public interest suits for the protection of the environment fall exclusively under the jurisdiction of the 

administrative courts, comprised of the Tribunale Amministrativo Regionale at first instance and the 

Consiglio di Stato on appeal.5 These courts provide remedies in relation to acts and omissions of the 

public administration.6 

Standing before these courts is limited to actors who hold a legitimate interest. This interest distinct from 

the category of a subjective right (diritto soggettivo), which ordinarily falls under the formally and materially 

distinct jurisdiction of civil tribunals. The concept of the legitimate interest may be broadly described as 

individual position with respect to public authorities, an advantage that an individual may obtain through 

the acts of public powers.7 The requirement of a legitimate interest gives rise to an administrative 

procedure that is primarily subjective in nature: it is based on the impetus of an interested actor, who 

must be an active participant throughout the procedure by filing briefs, requesting hearings, providing 

documents, or whatever the circumstances may require. It is not, in other words, an ombudsman type 

procedure, where a general interest in sound administration or legality will supersede the absence of 

private interest. 

Reconciling this fundamental principle of administrative review with the need to give protection to 

environmental interests has given rise to a heated debate among Italian legal scholars and authorities, 

starting from the last decades of the previous century.8 The problem of environmental goods is that they 

                                                           
4J. DARPÖ, Effective Justice? Synthesis report of the study on the Implementation of Articles 9.3 and 9.4 of the Aarhus Convention 
in the Member States of the European Union, 2013, available at 
http://ec.europa.eu/environment/aarhus/access_studies.htm. 
5Except for Sicily, which has its own second instance body, the Consiglio di Giustizia Amministrativa per la 
Regione Sicilia. 
6Art. 7 of the Code of Administrative Justice (codice del processo amministrativo) states that the administrative 
courts have authority to rule on questions related to legitimate interests and, to the extent that is expressly provided 
by law, subjective rights, in as far as they concern the exercise of public authority. Political acts are expressly 
excluded from their powers of review. 
7R. FERRARA, Interesse e legittimazione al ricorso – Ricorso giurisdizionale amministrativo, in AA. VV., Digesto delle discipline 
pubblicistiche, Torino, 1987, pp. 468 – 481; A. ZITO, L'ambito della giurisdizione del giudice amministrativo, in F. G. 
SCOCA (a cura dii, 5ed, Torino, 2013, pp. 76 – 83. 
8R. FERRARA, Interessi collettivi e diffusi (ricorso giurisdizionale amministrativo), in AA. VV., Digesto delle discipline 
pubblicistiche, Torino, 1987, pp. 481 – 500; B. CARAVITA, Interessi diffusi e collettivi (problemi di tutela), in Diritto e Società, 
1982, pp. 167 – 280; G. BERTI, Interessi senza struttura, in AA. VV., Studi in onore di Antonio Amorth, Padova, 1982, 
pp. 67 - 80. 
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are, in economic terms, non-excludable (common goods) and, in some cases, also non-rivalrous (public 

goods).9 The interest in their protection is hence widespread or diffuse (interessi diffusi) and is greater than 

the sum of individual rights or interests that may be concurrently involved (property rights, the right to 

health, the right to private and family life). Because of their collective nature, these widespread interests 

are intrinsically connected with Art. 2 of the Italian constitution, which recognizes and guarantees 

protection for the “social groups in which the human personality is expressed”. It was through the 

application of this constitutional rule that the rules on access to justice for associations was first 

recognized, and which has continued to shape the debate on collective environmental justice to this day.10 

This debate required a profound reexamination of the structure of the Italian legal order. As noted by 

Berti, the paradox of interessi diffusi is that the more widespread they are shared, the more difficult it is to 

identify who may act on their behalf.11 Historically, this role has been attributed to the institutions of the 

state, and these interests have been absorbed into public interests.12 Berti proposed that the recognition of 

interessi diffusi is the consequence of the 'retreat' of the State, and results in the need to give greater space 

to needs arising from collective bodies within society.13 In other words, the state, acting through its 

institutions, cannot represent all collective interests. It must enter into dialogue and even into conflict 

with those social groups acting on behalf of collective interests by allowing the participation of these 

groups in the public sphere and giving them the means to oppose public acts, if necessary.14 

The evolution of access to justice for associations in Italy has reflected this theoretical and institutional 

conflict. On the one hand, it is necessary to maintain the subjective nature of the administrative review 

procedure, which excludes any form of actio populris. Hence, there must be some delimitation of the 

specific actors entitled to act on behalf of an environmental interest, as well as the scope of the interest 

itself. 

In addition to interessi diffusi, Italian legal scholarship has described another type of interest, the interesse 

collettivo, collective interest. This is an interest that is born from the formalization of the interesse diffuso: it 

                                                           
9R. PERMAN et al., Natural Resource and Environmental Economics, Essex, 2011, pp. 113 – 121. 
10D. SICLARI, Profili della legittimazione nei procedimenti ad oggetto ambeintale, cit. n. 1 above, pp. 1025 ss.; C. CARUSO, 
Le forme di partecipazione, cit. n. 1 above, p. 299 ss. 
11G. BERTI, Interessi senza struttura, cit. n. 8, p. 70. 
12B. CARAVITA, Interessi diffusi e collettivi, cit. n. 8, p. 178 – 180, also discusses how the crisis of the liberal model of 
statehood, in which the state is sole representative of the public interest, led to the rise of recognition of social 
groups and the widespread, general interests they represent. 
13G. BERTI, Interessi senza struttura, cit. n. 8, p. 70. 
14Ibid., p. 71. In his view, public participation is the best way to ensure that these diffuse interests are given their 
due weight; p. 80. He holds that institutionalizing these interests through their institutionalization by means of 
identifying those specific subjects entitled to act on their behalf, would not resolve the problem: the more 
widespread they are, the greater the interest, but also the more impossible it is to identify who may represent them; 
p. 76. 



 

 
7        federalismi.it - ISSN 1826-3534                        |n. 9/2018 

 

 

 

  

is common to a group of people identified by a particular status they individually and jointly possess, who 

are not only aware of their membership but who deliberately choose to belong to such a group.15 Some 

legal scholars have proposed that the difference between interessi diffusi and interessi collettivi is the existence 

of laws designating the scope of the interest and the legal persons entitled to act on their behalf before 

administrative courts.16 In this perspective, the existence of formal criteria for identifying associations 

and organizations representative of such interests transforms a diffuse interest into an actionable 

collective interest.17 

As proposed by Caravita, one way of identifying those actors which may legitimately represent an diffuse 

interest is to take two factors into consideration: the link between a group and a determined territory, 

and the desire of the members of this group to organize both themselves and their surroundings in order 

to satisfy a shared need.18 This territorial criteria is the key link between a group of people and an 

environmental interest, and gives form to the organization that arises as a result.19 This territorial link 

(vicinitas) has been taken as one of the criteria for the granting of ad hoc standing to local environmental 

associations.20 

The theory of the collective interest is found in the system of ministerial recognition of environmental 

associations of national significance under art. 13 of law 8 July 1986, n. 349. Under this law, the 

complexity of the organization, the active and voluntary membership and the extent of the territory of 

operation, are taken as the base criteria for identifying which associations may legitimately represent the 

diffuse interest in the environment, transforming this into an actionable collective interest through formal 

recognition by the Ministry of the Environment.21 

The transformation of the diffuse interest in environmental quality into an actionable collective interest 

began in the judgment of the Consiglio di Stato in the 1973 Italia Nostra case.22 Here, the supreme 

administrative jurisdiction held that the statutory aims of the association conferred upon it the role of 

representative of environmental interests and, in the light of the recognition of social groups under Art. 

2 of the Constitution, justified granting the association standing to defend these interests against 

interference by the state and private parties. This initial judgment was followed by over a decade of 

                                                           
15B. CARAVITA, Interessi diffusi e collettivi, cit. n. 8, p. 186 ss. 
16Typical examples of such bodies are labor unions, professional associations, and consumer organizations; R. 
FERRARA, Interessi collettivi e diffusi, cit. n. 8, p. 487. 
17Ibid. 
18B. CARAVITA, Interessi diffusi e collettivi, cit. n. 8, pp. 193 ss.. 
19Ibid p. 209. 
20Section 3 below. 
21As will be considered in the following section. 
22Consigio di Stato, 9 March 1973, n. 253, in Foro it., 1974, p. III, 45 ss. 
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uncertainty and conflicting case law among the administrative and civil jurisdictions, which are not bound 

by rules of precedent among them.23 

The enactment of the law 8 July 1986 n. 349 provided the legislative framework that was previously 

lacking. It set forth the criteria and procedure for the recognition of certain national environmental 

associations as representatives of collective interests, granting them standing for actions of administrative 

review and actions related to remedies for damage to the environment. This law has been amended several 

times, most recently with d. lgs. 3 April 2006, n. 152. 

Given this legal and theoretical framework, it is possible to examine in greater detail how the system of 

recognition works, what rise arise from recognition, and what rights non-recognized associations may 

have. 

 

2.1. Recognition of associations of national relevance under art. 13 of l. 8 July 1986 n. 349/1986 

Environmental associations have general standing to initiate administrative review procedures, or request 

enforcement actions, only if they have obtained prior recognition by the Ministry of the Environment as 

environmental associations of national interest.24 This authorization is regulated under art. 13 of law n. 

349/1986. 

Under this law, recognized associations may exercise their right to access to justice for actions that are 

typically divided in two categories: the review of acts and omissions of the public administration affecting 

the environment, and the enforcement of environmental laws and regulations (art. 18 co. 5 of law 8 July 

1986, and art. 309 and 310 of d.lgs. 3 April 2006 n. 156 respectively, reflecting art. 9(2) and 9(3) of the 

1998 Aarhus Convention).25 Administrative review relates to the legality of acts and omissions of public 

authorities, of which enforcement may be seen a special instance.26 Standing for claims of administrative 

review under art. 309 is given to challenge acts of the public administration having an impact on the 

environment, whether or not the applicable laws and regulations are qualified as 'environmental'.27 

                                                           
23On this case, see C. CARUSO, Le forme di partecipazione, cit. n. 1, pp. 299 – 301. 
24M. MONTINI, Accesso alla giustizia, cit. n. 1, p. 414 - 418; Final report of N. SEDELEER – G. ROLLER – M. 
DROSS on Access to Justice in Environmental Matters, ENV.A.3/ETU/2002/0030, 2002, pp. 22 – 23. 
25The proposed EC directive COM/2003/0246 of 24.10.2013 on access to justice in environmental matters, which 
would have transformed art. 9 of the Aarhus Convention into a set of binding minimum standards in the EU, was 
not able to meet sufficient consensus for adoption, and was withdrawn from consideration in 2013. Because of 
this, EU rules on access to justice for administrative review procedures must be derived from the case law of the 
Court of Justice of the European Union, along with other sources of European soft law, such as the recent 
guidelines issued by the European Commission, cit. n. 2. 
26See section 3 below. 
27Until recently, recognized associations could only bring claims relating to acts explicitly falling under 
environmental statutes and regulations. In 2015, the Consiglio di Stato made clear that these associations may also 
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To obtain recognition, the association must apply to the Ministry for inclusion in a list of associazioni a 

tutela ambientale a carattere nazionale. Under art. 13 of law n. 349/1986, they must show that they meet 

several criteria, namely that they: 1) are well-established and active in at least 5 regions; 2) have 

environmental protection as their principle statutory aim; 3) have continuously undertaken actions related 

to these aims in a public manner; 4) possess an organizational structure that is democratic in character. 

The purpose of these requirements is to ensure that the association is a genuine and effective 

representative of public interests and that there is an adequate social control of their activities through 

participatory decision-making and transparency. 

The first criteria has been interpreted by the Ministry of the Environment as requiring associations to 

have a permanent office in at least 5 regions. The addresses of these offices must be included in the 

application for recognition, and any changes must be notified to the Ministry. 

Secondly, the association must also have the primary aim of protecting the environment. It is not 

sufficient for environmental protection to be one among various aims pursued. This aim must be explicit 

and primary in both its statute and the activities it has undertaken.28 In particular, the primacy of this aim 

is deemed to be incompatible with political activity, such as lobbying or participating in elections.29 This 

would exclude an environmental political party from being eligible for recognition. 

As for the criteria of continuous and public action, the Ministry of the Environment has interpreted it as 

requiring the organization to have been active for at least three years prior to its application for 

recognition. Its activity must have caught the attention of the press and been discussed in public forums 

in order to be considered 'public'.  Moreover, this activity must have been carried out in each of the five 

regions where the association has an office, and must be documented in detail, separated by region and 

by year, in the application. It may be proven by newspaper articles, fliers, photographs, or similar 

documentation. 

The final criteria—an organization structure that is 'democratic'—has proven the most difficult to define. 

To clarify what is to be considered 'democratic', an opinion was issued in 2011 by the office of state 

                                                           
bring claims related to laws not explicitly qualified as such, but which nonetheless have an impact on the 
environment, such as zoning regulations; Consiglio di Stato, Sez. IV, 19 February 2015, n. 839. 
28See the Decreto ministeriale di respingimento 15 December 2017, n. 360 – “AIAT – Associazione ingegneri per 
l’ambiente e il territorio”. 
29In particular, the Consiglio di Stato specified in its judgment of 19 June 2014 n. 3111 that this requirement means 
that an association must have as its sole and primary objective the protection of the environment. This was found 
to be lacking for an association which had the primary goal of ensuring that the public authorities act in compliance 
with environmental laws. The Consiglio di Stato held that this aim was political in nature and only secondarily 
related to environmental protection, as was further evidenced by its actions (letters of protest, lobbying, 
participation in municipal elections, litigation), which were primarily political.   
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attorneys (avvocatura dello stato), which defends the interest of the state before non-criminal jurisdictions.30  

These guidelines have been followed by the Ministry of the Environment and by the administrative courts 

in interpreting what constitutes a 'democratic' statute. 

The 2011 Opinion on this issue focuses on two questions: can legal persons other than associations be 

eligible for recognition, and what are the minimum requirements for the organizational structure of an 

association to be considered democratic? 

To answer the first question, the Opinion notes that the use of the term 'association' in the 1986 law 

indicates the desire of the legislator to limit standing to bodies which are governed by an assembly and 

based on open, personal membership. According to the Opinion, there is a risk that foundations, funds 

and similar entities may pursue the aims of their founders and thus not be representative of the public 

interest. However, the Opinion notes that the requirement that only 'associations' may be recognized 

does not exclude the recognition of committees, centers of study, communities and similar bodies, if they 

are governed by assembly and have an organizational structure like that of associations. 

What is necessary for an organizational structure to be 'democratic' is explained in the second part of the 

2011 Opinion. Here, the statute of the association is examined in detail. The statute must: 1) freely permit 

anyone who shares the association's aims to join; 2) grant the assembly of members with the power to 

approve the budget, to nominate and to revoke administrators; 3) grant all members equal voting rights 

in the assembly, without distinctions of any kind among members, even founders; 4) reserve an adequate 

number of administrative positions to women so as to guarantee equality between the sexes.31 

As a result, associations may not have any administrators who are appointed instead of elected, or who 

have a permanent mandate. Associations also cannot limit the number of members or set onerous 

requirements for membership, such as financial contributions or proof that the applicant shares the aims 

of the association. These requirements may present a significant burden and expense for associations 

who wish to have the possibility of accessing the courts. 

This burden is compounded by the fact that the lapse of time between the filing of the application and 

the response of the Ministry of the Environment can be significant. Since September 2015, the Ministry 

has issued decisions on applications for recognition presented by 29 associations: 8 were accepted, 21 

were rejected. The average time for a decision was 21 months overall, with an average of 16 months for 

successful applications and 22 months for a rejection.32 

                                                           
30Avvocatura dello Stato on Quesito concernente le 'associazioni a protezione ambientale' di cui all'art. 13 co. 1, l. 349/1986, 
Opinion of 11 October 2011, n. 316095. 
31Ibid, p. 11. 
32As of April 15, 2018. The least number of days between application and acceptance was 187 days, with 1246 days 
the most. 
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This delay would present a challenge were an association wishing to access the courts in response to a 

specific situation: recognition must be requested well in advance of any litigation the association may 

wish to pursue, if it takes 21 months on average to obtain it.33 

The majority of applications since September 2015 were rejected due to a general lack of democratic 

organizational structure (16/21) and a lack of continuous, public activity in five regions in the previous 

three years (19/21). A lack of primary and prevalent aims related to environmental protection was also 

cited in six cases. One application was rejected specifically due to the lack of provisions in its statute 

ensuring equality of gender in administrative positions.34 

Following recognition, associations must provide information about their public activity in annual reports 

to the Ministry.35 Monitoring their continued compliance is a commission created by the Ministry of the 

Environment in December 2015, which has the power to request information and documentation to 

ensure that they continue to meet the criteria.36 If the association fails to offer sufficient documentation 

to this end, then its recognition is revoked.37 As of April 2018, the commission has revoked the 

recognition of 15 associations, suspended one, and confirmed 41, with a further 30 that are still under 

review. This review process will be continuous. 

In one instance, the recognition of an association (Movimento Azzurro) was revoked in October 2016 

due to lack of response to the Ministry's request for updated documentation of its activities, the 

association reapplied in January 2017 and was readmitted without issue in September 2017.38 This 

demonstrates that participation in the review process is mandatory, even if the association otherwise 

continues to possess the requirements for recognition. 

In 2016, a judgment of Regional Administrative Tribunal of Lazio stated that this commission must 

conduct its review in a timely manner. Failing this, all recognized associations would have standing before 

                                                           
33Standing before the administrative courts is determined based on whether or not the required criteria are 
possessed at the moment the petition is submitted, so subsequent recognition would not be sufficient to avoid a 
declaration of inadmissibility; TAR Calabria, sez. I, 23 March 2015, n. 527. 
34Associazione Italiana Medici per l'Ambiente, Decreto Ministeriale 22 December 2016, n. 391 
35See http://www.minambiente.it/pagina/informazioni-le-associazioni-che-desiderano-inoltrare-istanza-di-
riconoscimento, last visited April 15, 2018. 
36The Commissione di Valutazione delle istruttorie ai fini dell'individuazione delle associazioni ambientaliste ai sensi dell'art. 13, 
comma 1 della l. 8 luglio 1986 n. 349, created by decree of the Secretary General of the Minister of the Environment 
on 11 December 2015. Its decisions are published on the site of the Ministry of the Environment, Land and Sea 
at http://www.minambiente.it/pagina/decreti-ministeriali-emanati-ai-sensi-dellart13-legge-34986, last visited 
April 15, 2018. 
37Consiglio di Stato, Sez. II, 14 October 2013 n. 4237. 
38Recognition of the Movimento Azzurro was revoked with Decreto Ministeriale 11 October 2016, n. 273, due to 
lack of response to the Ministry's requests for information necessary to confirm its inclusion in the list ex art. 13 
d.lgs 349/1986. The association was readmitted without issue with Decreto Ministeriale 14 September 2017, n. 
238, 8 months after its application. 
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administrative judges to request the cancellation of other associations lacking in the necessary criteria.39 

This would involve the courts in monitoring and updating the list under art. 13, encouraging infighting 

among environmental associations and substituting the judiciary for the Ministry. The recent prodigious 

work of the review commission appears to have put this possibility aside for the time being.40 

 

2.2 Criteria for the concession of ad hoc standing to local environmental associations in the case 

law of the administrative courts 

Until recently, there was a heated debate over whether local environmental associations, ineligible for 

recognition under art. 13 l. 349/1986, could also have standing under certain circumstances. Some 

administrative courts had allowed this, granting standing to local environmental associations for claims 

defending specific environmental interests related to the territory in which they operate, holding that 

these associations were legitimate representatives of interessi diffusi related to local environmental interests. 

These courts granted standing by taking into account the territorial link between the association and the 

environmental interests it claimed to represent, taking into account Art. 2 of the Italian Constitution, as 

was proposed by legal scholars and contested between the various courts following the Italia Nostra case.41 

These rules offered an alternative to the rigors of ministerial recognition for certain local associations. 

At the same time, other courts interpreted art. 13 l. 349/1986 as specifically excluding non-recognized 

associations from having standing under any circumstances.42 

The Consiglio di Stato weighed in on the question in its judgment n. 7907/2010 of 8 November 2010. 

In its judgment, the Council stated that, “the administrative judge can grant, on a case by case basis, 

standing to local environmental associations in order to challenge administrative acts affecting the 

environment...as long as they consistently pursue, according to their statute, objectives related to the 

protection of the environment and have a highly visible and stable presence in the same area where the 

common good, presumably damaged, is located.”43 While the Consiglio di Stato does not create binding 

precedent, its judgments are followed by the lower administrative courts and the public administration as 

an authoritative statement of the law. 

                                                           
39TAR Lazio, Sez. IIB, 22 June 2016, n. 8934. 
4032 associations have been confirmed, suspended or revoked by the commission since October 2017. 
41See section 2 above. 
42A. ANTONELLI – A. BIONDI, Implementing the Aarhus Convention: Some Lessons from the Italian Experience, in 
Environmental Law Review, 5, 2003, p. 175 ss. 
43The original reads as follows: “[I]l giudice amministrativo può riconoscere, caso per caso, la legittimazione ad 
impugnare atti amministrativi incidenti sull’ambiente ad associazioni locali (indipendentemente dalla loro natura 
giuridica), purché perseguano statutariamente in modo non occasionale obiettivi di tutela ambientale ed abbiano 
un adeguato grado di rappresentatività e stabilità in un'area di afferenza ricollegabile alla zona in cui è situato il 
bene a fruizione collettiva che si assume leso.” See Cons. St., Sez. IV, 16 June 2011,  n. 3662. 
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For local environmental associations, standing is established on an ad hoc basis. Courts interpret the 

precedent of the Consiglio di Stato as requiring the association to show that they are sufficiently 

representative of public environmental interests, and specifically that they possess: 1) primary statutory 

aims related to environmental protection; 2) a stable and representative presence in a specific territory; 

3) a strong and close connection between the environmental interest in dispute and the territory in which 

they operate (vicinitas). There is an overall uniformity in the way lower courts have interpreted and applied 

these criteria since 2010. 

The types of documentation required by courts in relation to these criteria refer to the statute and 

activities of the association. 

First, environmental protection must be the primary statutory aim of the associations. This is interpreted 

in the same way as it is for recognized associations and may be shown by producing the statute of the 

association. This means that the association must have a statute: indirect evidence of an informal 

understanding among members is not sufficient.44 

The second criteria, that of a stable and representative presence in the territory at the moment the 

complaint is submitted, requires extensive documentation. Associations have the burden of proof to 

show that they have undertaken continuous and public activity over the preceding years.45 To this end, 

the courts take into consideration the number of members of the association,46 as well as its age: if an 

association starts litigation shortly after it is established, this may be taken as evidence that the primary 

aim of the association is litigation (not environmental protection as such), that it lacks continuity and is 

not representative of the interest it claims to represent.47 Accordingly, an association must be active for 

several years outside the courtroom prior to initiating litigation, and its chief activities must be related to 

protecting the environment in and of itself. 

This restricted access to judicial review is in contrast to the broad participatory rights permitted during 

public consultations for the adoption of an Environmental Impact Assessment (EIA) or Strategic 

Environmental Assessment (SEA).48 Access to justice for associations in Italy is thus characterized by 

                                                           
44Consiglio di Stato, Sez. IV, 22 March 2018, n. 1838, para. 16.2.3. 
45The subsequent establishment of the association in the territory is not sufficient: it must have already done so 
when the complaint is submitted. 
46An association with only 15 members was found to be insufficiently representative (TAR Toscana, Sez. I, 28 
January 2016, n. 145); on the contrary, an association aiming to preserve the landscape around the town of Nardò 
was held to be sufficiently representative with 27 members; TAR Puglia, Sez. I, 21 May 2010, n. 1216. 
47Continuity is excluded since an association founded with the aim of bringing litigation is necessarily temporary: 
Ex multis, TAR Toscana, Sez. I, 1 July 2014, n. 1150; TAR Toscana, Sez. I, 28 January 2016, n. 145; Cons. St., Sez. 
II, 31 January 2011, n. 501. More recently, TAR Lazio, Sez. IIter, 25 July 2017, n. 8941; TAR Lazio, Sez. IIIter, 21 
July 2015, n. 9986. 
48A. MAESTRONI, Associazioni ambientaliste e interessi diffusi, cit. n. 1, pp. 463 – 469. 
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“asymmetry:” associations that may have access to information or participation rights in the EIA or SEA 

phase are not necessarily granted standing to challenge the legitimacy of such decisions.49 

The public law function of environmental associations in Italy rests on the presumption that the state, at 

a centralized level, is the sole body able to determine the public interest in the environment.50 Associations 

are allowed to be collaborators in this function through judicial review only as much as they are 

considered apolitical representatives of diffuse interests.51 The concentration of power in the hands of 

the Ministry of the Environment since 2006 is not only evident in the strict interpretation of the criteria 

for recognition under art. 13 l. 349/1986 (in particular, that of continuous and public activity, and 

democratic structure): it is also reflected in the limited powers of recognized associations (and local 

authorities) to use the courts to enforce environmental laws and regulations against private and public 

polluters, as we will discuss in section 2 below. 

2.3 Dissenting case law and judicial trends relating to non-recognized and local environmental 

associations 

While the majority jurisprudence clearly excludes standing for associations that are neither recognized 

nor eligible to be considered local associations as discussed above, there have been some exceptions that 

may offer some possible paths for the progressive development of case law. 

In 2016, the administrative tribunal of Perugia granted standing to an unrecognized local environmental 

association for a claim brought in relation to the SEA for a proposed shopping center.52 The tribunal 

noted, in considering whether the association should be given standing, that the association met many of 

the necessary criteria: it had a primary statutory aim of environmental protection, it had a sufficiently 

broad membership base, and it had been active in the territory affected by the proposal. However, it was 

                                                           
49A. ANTONELLI – A. BIONDI, Implementing the Aarhus Convention, cit. n. 42, pp. 175 ss. 
50This was made explicit in art. 299 of d. lgs. 3 April 2006, n. 152, which states that, “1. Il Ministro dell'ambiente e 
della tutela del territorio esercita le funzioni e i compiti spettanti allo Stato in materia di tutela, prevenzione e 
riparazione dei danni all'ambiente...  2. L'azione ministeriale si svolge normalmente in collaborazione con le regioni, 
con gli enti locali e con qualsiasi soggetto di diritto pubblico ritenuto idoneo.”  Prior to the introduction of this 
legislative decree, authorized environmental associations had the possibility of acting in place of the local or 
provincial government, when these failed to intervene in a timely manner, under art. 9 of d. lgs. 18 August 2000, 
n. 267.  See M. MONTINI, Accesso alla giustizia, cit. n. 1, pp. 417 - 418. 
51See the judgment of the European Court of Human Rights in Costel Popa v. Romania, app. n. 47558/10, judgment 
(merits and just satisfaction) of 26/04/2016, in particular the concurring opinion of Judge Wojtyczek, which 
criticizes the position of the state that environmental associations must not participate in the political sphere unless 
they are political parties: “The main functions of political parties are to participate in the exercise of public power 
and to compete in elections. However, influencing public policies does not seem to be the sole preserve of political 
parties. Many associations in different countries which do not wish to take part in elections and seek public power 
try to influence public policies by other means. A restriction on forming associations which are not political parties 
but which intend to influence public policies does not seem justified under the Convention.” 
52TAR Umbria, Sez. I, 2 September 2016, n. 581. 
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founded less than one year before filing its complaint. The judges deemed that the association had been 

created with the specific aim of using litigation to oppose the proposed shopping Centre. It was hence 

insufficiently representative of public interests under the prevailing administrative jurisprudence. 

The tribunal, however, noted that associations are a natural social phenomenon, protected under national 

law (art. 3-ter of d. lgs. 3 April 2006, n. 152), constitutional provisions (articles 2 and 118 of the Italian 

Constitution) as well as under the 1998 Aarhus Convention.53 It observed that that granting access to 

justice to associations serves an important function, allowing individuals to share expert knowledge and 

the costs of justice, and that associations are frequently created in response to a perceived threat or 

emergency: the effort needed to create them often requires a strong impulse in the form of an urgent 

threat, especially considering the burdensome bureaucratic procedures necessary to do so. It questioned 

whether permitting associations created to initiate administrative review in a specific situation would 

violate the principles at the heart of the system of administrative justice. In response, it held that: “It 

would be more than sufficient, in order to guarantee compliance with the principle of subjective 

jurisdiction, the sole requirement of a stable territorial presence.” 54 Standing was thus granted to the 

association. 

The court also commented critically that the current, restrictive treatment of non-recognized associations 

seems to have the sole purpose of reducing the caseload of the courts. 

The tone and the content of this judgment is highly unusual. Indeed, although the tribunal of Perugia 

discussed—and challenged—at length the current position of administrative tribunals on non-recognized 

associations, it then rejected the merits of all of the claims raised by the association.   

On appeal, the Consiglio di Stato overturned the decision of the lower court and ruled that the claims 

brought by the association were inadmissible due to its lack of standing. In its judgment of 22 March 

2018, n. 1838,55 the Consiglio reaffirmed its previous case law, finding that the extension of access to 

administrative review to local associations, “cannot lead to the uncontrolled proliferation of actio 

popolaris”. It is hence necessary to exclude those associations which have not been demonstrably active in 

                                                           
53Art. 3-ter of d. lgs. 3 April 2006, n. 152 sets forth the principles of environmental justice in Italy, specifically that, 
“The protection of the environment, natural ecosystems and cultural heritage must be guaranteed by all public and 
private bodies and by natural and legal persons, both public and private, by means of appropriate action guided by 
the precautionary principle, the need for prevention and reparation, preferably at the source, of damages caused 
to the environment, as well as the 'polluter pays' principle.” Art. 118 provides that, “The State, regions, 
metropolitan cities, provinces and municipalities shall promote the autonomous initiatives of citizens, both as 
individuals and as members of associations, relating to activities of general interest, on the basis of the principle of 
subsidiarity.” 
54At 1.2.3.7. 
55Consiglio di Stato, Sez. IV, 22 March 2018, n. 1838. 
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a public and representative way over time, in particular those created with the purpose of bringing a legal 

challenge against specific acts or decisions by the public authorities.56 

The Consiglio di Stato seems to suggest that any opening, such as that proposed by the lower court of 

Perugia, would lead to a slippery slope of illegitimate environmental litigation, brought by associations 

that are not true representatives of the interests they purport to defend. It is as if the other critiera—

vicinitas, statutory aims, broad and representative membership—could be manipulated or 

instrumentalized, if ad hoc associations were not excluded from access to administrative review. 

Another interesting opening to non-recognized associations came in case related to a project with 

transboundary environmental impact. The case concerned a proposed wind farm built near the border 

between Italy and Austria. The turbines would have been visible from Austrian territory, and so an 

Austrian association—Österreichischer Alpenverein (ÖAV)—joined the Italian recognized association 

WWF in challenging the EIA for various procedural irregularities, including violation of the Espoo 

Convention on Environmental Impact Assessment in a Transboundary Context. At the first instance, 

the administrative tribunal of Bolzano treated the ÖAV as any other Italian environmental association 

and thus denied it standing, as it was neither recognized by the Italian Ministry of the Environment, nor 

met the criteria for standing as a local environmental association. 

The Consiglio di Stato, on appeal, overturned this ruling of inadmissibility. It found that holding foreign 

associations to the same standards as national associations would be discriminatory and would constitute 

a de facto exclusion of all foreign associations from access to administrative justice in Italy. Moreover, it 

noted that art. 2 co. 5 of the Aarhus convention defines the 'public concerned' as specifically including 

all associations meeting any criteria 'under national law'. The Court considered that the 'national law' 

applicable, under the Italian conflict of laws system, would be the law of the state where the association 

was established, which would also be the law determining the association's  rights and legal capacity.57 

Hence, the laws of Austria—not Italy—must determine not only if the ÖAV is validly constituted, but 

also the rights to which it is entitled. 

Under Austrian law, the ÖAV has general standing before administrative and civil jurisdictions: 

consequently, the Court held that this must also be granted to it in Italy. In any case, given the potential 

transboundary impact of the proposed project, the Austrian association could also be held to have a 

sufficient geographical link to justify its inclusion in the EIA and subsequent review proceedings. 

                                                           
56At para. 16.2.2. 
57The basic law governing conflict of laws in Italy (law n. 218 of 31.05.1995) expressly states in art. 25 that 
associations and similar legal persons are governed by the laws of the country where they were validly founded, 
including their legal capacities. 
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Following this judgment, in the case of projects with transboundary impact, associations which are validly 

constituted abroad may thus enjoy the same participation rights in Italy as they have under their national 

laws and may have access to justice if they can show a link between the proposed project and their 

territory of operation. This judgment, while limited to transboundary projects, could lead to a paradoxical 

situation in which foreign NGOs have greater access to Italian courts to defend environmental interests 

than local, non-recognized Italian associations. 

 

3. The participation of environmental associations in the prevention and remedying of 

environmental damage 

In addition to being able to initiate administrative review procedures, recognized environmental 

associations also have an indirect, yet important, role in enforcing existing laws and regulations, as well 

as powers to intervene in civil and criminal proceedings against private parties in relation to damage to 

the environment.58 This access falls under the scope of Art. 9(3) of the Aarhus Convention, which 

requires that associations have access to either a judicial or administrative procedure when, “in 

accordance with national legislation or practice“ they “they meet the criteria, if any, laid down in its 

national law.” 

The inclusion of associations and local authorities in the enforcement of environmental laws aims to 

support enforcement actions undertaken by the state, which holds exclusive powers in this area. This is 

made explicit in art. 299 of legislative decree n. 156/2006, which states that the Ministry exercises the 

functions belonging to the State in the area of protection, prevention, and reparation of damage to the 

environment, preferably in collaboration with regional and local authorities, as well as other public 

entities.59 The enforcement of environmental regulations is thus an area where there is only limited 

subsidiarity between national and local authorities, and between the state and civil society.60 

                                                           
58L. COSTATO – F. PELLIZZER, Comentario breve al codice dell'ambiente, Padova, 2012, 1120 – 1127; CARUSO, Le 
forme di partecipazione, cit n. 1, pp. 307 – 309. 
59D. lgs. 3 April 2006, n. 152, Norme in materia ambientale, which transposed and enacted EC Directive 2004/35 
on environmental liability with regard to the prevention and remedying of environmental damage, states in art. 299 
that, “Il Ministro dell'ambiente e della tutela del territorio e del mare esercita le funzioni e i compiti spettanti allo 
Stato in materia di tutela, prevenzione e riparazione dei danni all'ambiente. L'azione ministeriale si svolge 
normalmente in collaborazione con le regioni, con gli enti locali e con qualsiasi soggetto di diritto pubblico ritenuto 
idoneo.” 
60As clarified by the Corte Costituzionale in its judgment n. 235/2009 of 15.07.2009. The regions of Calabria, 
Piemonte and Puglia, with the intervention of the WWF, argued that the attribution of this exclusive power to the 
Ministry of the Environment was unconstitutional in as much as it fell within the legislative areas attributed to the 
regions in art. 117 Cost. and was contrary to the principles of subsidiarity and sincere cooperation in art. 118 Cost.. 
The Court held that the claim was unfounded, and that the need to ensure the uniform enforcement of 
environmental law justified the attribution of this power to the Ministry alone. 
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The participation of environmental associations in the enforcement process is governed by art. 309 and 

310 of d.lgs. 3 April 2006 n. 152, which itself transposes art. 12 of the 2004 EU Environmental Liability 

Directive.61 Under this directive, environmental associations that meet “any requirements under national 

law” may “submit to the competent authority any observations relating to instances of environmental 

damage or an imminent threat of such damage of which they are aware” so that they may request that 

the competent authority take appropriate action. Should the authorities fail to respond, the association is 

entitled under Art. 13 to request review before a judge of “the procedural and substantive legality of the 

decisions, acts or failure to act of the competent authority” in response to the submission. 

Similarly, art. 309 of d.lgs. 3 April 2006 n. 152 allows public bodies, private persons and legal persons 

holding a legitimate interest, as well as recognized environmental associations, to report to the Ministry 

of the Environment on damage to the environment or an imminent threat of such damage, supported 

by documentation or other evidence, and to request the intervention of the public authorities. If the 

Ministry does not respond within 60 days, or the acts and decisions taken by the Ministry are held to 

violate environmental laws or regulations, the association may either submit a second report to the 

Ministry or else submit a complaint to an administrative tribunal. The administrative court may order the 

Ministry to take action within a fixed time, or, if it finds the delay of the Ministry to be without justification 

or its response to be insufficient, it may nominate a person (commissario ad acta) to take appropriate 

measures in its stead.62 

Whether qualified local associations are also entitled to present these reports, and consequently to access 

administrative courts under art. 309 is unclear but has been excluded by some administrative courts.63 

The rights of environmental associations to participate in procedures for the remedying of damage done 

to the environment by private or public parties has also undergone a significant transformation over the 

past decade. 

                                                           
61Directive 2004/35/CE of the European Parliament and of the Council of 21 April 2004 on environmental 
liability with regard to the prevention and remedying of environmental damage. 
62Such was the case in a judgment of the TAR Campania, Sez. I, 8 February 2012, n. 676, in which the tribunal 
found that the Ministry had not given sufficiently detailed information about the concrete measures it intends to 
take in response to the report presented by a recognized environmental association (Legambiente Campania 
Onlus.) In its judgment, the TAR gave the Ministry 90 days to respond, failing which it nominated a commissario ad 
acta to act in its place. 
63The Consiglio Di Giustizia Amministrativa per la Regione Siciliana, the highest administrative court of appeal in 
the region of Sicily, expressed its doubts on whether local associations could implicitly be included among those 
granted standing to request enforcement action and claim damages in the case of inaction by the Ministry. In its 
decision, the Council said that even admitting such was possible, the applicant association had only 20 members, 
and thus did not meet the criteria for standing as a local environmental association in any case, as it was 
insufficiently representative. 
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Prior to 2006, the Ministry of the Environment, local authorities, and environmental associations all had 

powers to hold private polluters liable for environmental damage they had illegally caused. Indeed, art. 

18 co. 5 of l. 8 July n. 349 allowed the Ministry or, in alternative, the local authorities of the area affected 

by the damage, to do this. If the public authorities failed to intervene, recognized environmental 

associations were also permitted to act in their place, and had standing to bring a claim in civil courts 

directly against the polluter.64 Any damages awarded were to be paid directly to either local authorities or the 

Ministry of the Environment, while associations had a right to receive costs and expenses alone. 

The reform enacted by d. lgs. 3 April 2006, n. 152 took away the power of both local authorities and 

environmental organizations, attributing exclusive standing to the Ministry of the Environment for claims 

against private and public entities relating to remedies for environmental damage.65 In addition, 

jurisdiction for enforcement was transferred from civil to administrative courts.66 If there is also a criminal 

indictment, claims for damages and reparation can be made during the criminal proceedings before the 

competent criminal court.67 Under the current legal framework, any funds paid in compensation for 

damages are due to the Ministry.68 

This choice has been criticized for violating constitutional principles, especially the principle of 

subsidiarity between national and local authorities.69 It has also been held to be ineffective in practical 

                                                           
64Law 3 August 1999  n. 295, later included in art. 9 of Law 18 August 2000, n. 267, which allowed all citizens to 
act in the place of municipal and provincial authorities in civil jurisdictions and specifically allowed recognized 
environmental associations the power to act for the reparation of environmental damages in their place: “ Le 
associazioni di protezione ambientale di cui all'articolo 13 della legge 8 luglio 1986, n.349, possono proporre le 
azioni risarcitorie di competenza del giudice ordinario che spettino al comune e alla provincia, conseguenti a danno 
ambientale. L'eventuale risarcimento e' liquidato in favore dell'ente sostituito e le spese processuali sono liquidate 
in favore o a carico dell'associazione.” 
65Recently reaffirmed by the Corte di Cassazione, Sez. III Penale, 29 August 2016, n. 35610/16, which held that 
while other public entities—in the specific case, the City of Milan—could claim general damages in tort or other 
damages deriving from criminal activities, only the Ministry could bring claims related to damage to the 
environment in se. 
66Prior to d. lgs. 3 April 2006, n. 152, civil courts had jurisdiction over claims related to the prevention and 
reparation of damage to the environment by private parties under art. 18(2) of l. 349/1986. This reform also 
transferred the jurisdiction for claims for the reparation of environmental damage by public bodies to the Corte 
dei Conti. 
67For example, in a criminal indictment for the violation of orders of a public authority (650 c.p.), or the 
environmental crimes introduced in l. n. 68/2015: environmental pollution (452bis c.p.), death or bodily harm 
caused by environmental pollution (452ter c.p.), environmental disaster (452quater c.p.), crimes against the 
environment committed with negligence (452quinques), traffic and dumping of radioactive materials (452sexies). 
68Following the reform of 2013, any funds paid in compensation—where restitutio in integrum is not possible—are 
assigned by the Ministry of the Environment to local authorities as it sees fit, for the purpose of prevention and 
remedy of environmental damage, but not necessarily to the situation a quo. D. BARBIERATO, La nuova tutela 
risarcitoria del danno ambientale, in Responsabilità civile e Previdenza, vol. 6, 2016, p. 2039. 
69However, the Corte Costituzionale has suggested that the reform does not violate applicable constitutional 
norms: see n. 31 supra. R. LEONARDI, La legittimazione processuale delle associazioni ambientaliste: alcune questioni ancora 
giurisprudenziali, in Riv. giur. edilizia, vol. 1, 2011, p. 3. 
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terms. Local authorities typically have greater awareness of the presence gradual or stock pollution. They 

may also be more able to identify appropriate measures to restore damaged areas.70 Yet under Article 

317(5) of d. lgs. 3 April 2006, n. 152, these funds may be used to provide a remedy for any polluted site, 

even if the Ministry should “assign priority to those areas for which the compensation for environmental 

damage was paid.” 

Although local authorities and environmental associations can no longer initiate proceedings against 

polluters, under art. 18 co. 5 of l. 8 July n. 349, they may join any civil or administrative cases brought by 

the Ministry against persons liable for violations of environmental laws. This right of joinder may be 

exercised in order to claim damages resulting from harm that the association itself has suffered, directly 

or indirectly, caused by the illegal actions of the defendant.71 These damages may consist in costs which 

the association sustained in response to the situation for which the defendant is liable. The association 

may also submit its observations and any evidence it has in support of the Ministry relating to the 

environmental damage that is the object of the proceeding.72 Similarly, these associations may intervene 

in any criminal proceedings related to environmental crimes, for the same ends and with the same 

powers.73 

The possibility that recognized associations may collaborate with the public authorities for the 

enforcement of environmental laws is critical for defending the rule of law in environmental matters. The 

practice of the Ministry and administrative courts in this area is lacking: greater transparency would serve 

to shed light on whether this system is efficiently working, and whether the current rules may need 

updating. Certainly, there is no lack of violations of environmental laws and regulations in Italy, requiring 

strong action by the Ministry to prevent and remedy these situations. This is not only a question of 

defending values, such as that of nature and the public trust, but also has significant economic 

consequences.74 The need to ensure the efficient operation of the public authorities and administrative 

courts should be balanced against the greater benefits that increased enforcement may bring. 

                                                           
70D. BARBIERATO, La nuova tutela risarcitoria del danno ambientale, cit. n. 68; R. LEONARDI, L'esclusione della 
legittimazione ad agire degli enti locali nell'azione risarcitoria in tema di danno ambientale: la negazione del « federalismo ambientale, 
in Foro Amm. TAR, vol. 9, 2013, p. 2925. 
71L. COSTATO – F. PELLIZZER, Comentario breve al codice dell'ambiente, Padova, 2012, pp. 1125 -1127. 
72C. CARUSO, cit. n. 1, p. 308 – 309. 
73Ibid. 
74The proposed EC directive COM/2003/0246 of 24.10.2013 on access to justice in environmental matters, which 
would have transformed art. 9 of the Aarhus Convention into a set of binding minimum standards in the EU, 
noted in its preamble that “The failure to fully enforce environmental laws can distort the functioning of the 
internal market by creating unequal terms of economic competition for the economic operators.” Allowing 
associations to access administrative and judicial review procedures is one means to address this distortion: 
“Practical experience gained from granting legal standing to environmental non-governmental organizations 
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4. The costs of access to justice for environmental associations 

Access to justice is more than just standing: access must also be effective. This is excluded when the costs 

of justice are “prohibitively expensive,” as has been affirmed on several occasions by the Aarhus 

Compliance Committee in relation to art. 9(3). 

The costs of justice for associations in Italy has been the subject of a complaint before the Aarhus 

Compliance Committee, brought by the WWF in 2015.75 The complaint focuses on several issues raised 

by the current legal regulation of costs, as applied by the courts and public authorities. The WWF alleges 

that an undue economic burden is put on associations with standing in environmental matters in three 

ways: 1) the high fees necessary to file a complaint before the courts; 2) the unequal and unreasonable 

allocation of costs by the courts; 3) the unavailability of legal aid for the majority of environmental 

associations. 

First, the fee for initiating proceedings (contributo unificato) before the administrative courts in Italy can be 

significant. This fee is assessed on a scale based on the type and value of the claims raised. It is due at the 

moment the complaint is filed and is fixed in the amount of €650 for complaints falling under ordinary 

procedure, €1800 for complaints subject to an expedited procedure (including those regarding the energy 

sector).76 For complaints related to public works and infrastructure, the fee varies from €2000 to €6000, 

depending on the value of the disputed works. The fee for appeals to the Consiglio di Stato is equivalent 

to the fee due for the first instance increased by 50% 

Non-profit businesses and associations do have some fiscal privileges: under art. 27-bis of d.p.r. 26 

October 1972, n. 642, they are exempt from the payment of stamp duty on some official documents.77 

Whether or not this exemption could be interpreted as including the filing fees was initially not clear.78 

In 2011, the Consiglio di Stato ruled that this fiscal privilege does not apply to taxes resulting from judicial 

proceedings, including filing fees.79 This position has been confirmed by the Constitutional Court.80 

Legal aid (patrocinio a spese dello stato) is available under certain conditions. The law regulating legal aid does 

not distinguish between legal and physical persons. Under art. 74 and 76 of d.p.r. 30 May 2002, n. 115, 

all applicants for legal aid must show that their annual taxable income is less than €11.528,41 and that 

                                                           
indicates that this can enhance the implementation of environmental law.” The terms of the proposed directive 
failed to win the consensus necessary for approval, however, and it was withdrawn from consideration in 2013. 
75ACCC/C/2015/130. 
76The regulation of these fees is found in d.p.r. 30 May 2002, n. 115. 
77Art. 27-bis of d.p.r. 26 October 1972 n. 642. 
78A. MAESTRONI, Associazioni ambientaliste e interessi diffusi, cit. n. 1, p. 471-473. 
79Consiglio di Stato, Sez. VI, 16 February 2011 n. 996. 
80Corte Costituzionale, 26 May 2015, order n. 91. 
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their claims are not manifestly ill-founded.81 Accordingly, the legal aid commission must examine the 

admissibility as well as the prima facie merits of the applicant’s complaint.82 If it holds that the complaint 

is inadmissible or without merit, the person or association will not receive legal aid, even if their income 

is below the threshold. 

The concession of legal aid exempts associations from filing fees and entitles their lawyer to receive a 

forfait payment from the state for their services.83 The amount payable is determined by the court after 

the conclusion of the case. 

For administrative proceedings, the evaluation of applications for legal aid is the task of commissions 

instituted in each regional administrative tribunal. The members of the commission are judges of the 

same court. The decisions of the commission can be modified by order of the judge seized with the case 

on the merits, who can revoke the benefit, or allow it, as they see fit. This can lead to uncertainty about 

whether legal aid will be granted in the end, as an initial denial of legal aid due by the commission may 

be overturned by the judge on the merits at a later stage of the proceedings. 

In Italy, an examination of the recent case law of the administrative tribunals reveals that few recognized 

associations have been conceded legal aid. The most frequent beneficiary of legal aid is the recognized 

association Vittime delle Caccia, which uses its standing to challenge regulations related to hunting and 

animal control. It has been below the income threshold for some time and works in collaboration with 

other recognized and non-recognized environmental associations. 

A closer look at the cases brought by Vittime della Caccia shows how legal aid for associations is currently 

working in Italy. For example, in 2013, it brought an appeal before the Consiglio di Stato in relation to 

the annual hunting calendar in Sardinia, which it had unsuccessfully impugned before the regional tribunal 

in Cagliari.84 The association's request for legal aid was initially denied by the legal aid commission of the 

Consiglio di Stato, which held that its claims were manifestly ill-founded. However, the judges presiding 

over the case subsequently granted the association's request for a preliminary injunction, suspending the 

impugned hunting regulations. The association reapplied for legal aid to the legal aid commission, arguing 

that since the injunction had been granted, their claims were not without prima facie merit. The 

                                                           
81As recently reaffirmed by the Court of Cassation, the income to be taken into consideration for the concession 
of legal aid is the gross adjusted income, that is, the net income minus applicable deductions and exemptions: see 
Corte di Cassazione, Sez. V Penale, 17 August 2016, n. 34935. 
82The judgment of the commission is based not on the full complaint and documentation submitted to the court, 
but on a summary of the points in fact and law supporting the complaint, and its judgment on the prima facie ill-
foundedness of the case is not subject to review; see TAR Sicilia, Sez. IV, 1 August 2017, n. 1993. 
83The lawyer must be included in a list of lawyers eligible to take legal aid cases. The court establishes the amount 
due for legal fees and orders payment by the Ministry of Justice after the proceeding is concluded. 
84Consiglio di Stato, Sez. IV, 21 January 2015, n. 195. 
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commission accepted the application.85 It is clear that merit-based concession of legal aid, in cases such 

as this, leads to significant uncertainty over the true costs of accessing justice for an association such as 

the Vittime della Caccia. 

In practice, the income threshold for the concession of legal aid is difficult to reconcile with the 

requirement of continuous and public activity in at least five regions, necessary for ministerial recognition. 

Similarly, non-recognized local associations must carry out public activities over a period of several years 

before they can access the courts. An association which is sufficiently active and widespread to access 

the courts will need income to cover its operating expenses likely to put it over the €11,528 threshold.86 

Indeed, none of the four registered associations responsible for most of environmental cases in Italy 

(WWF, Legambiente, Italia Nostra, FAI) have been granted legal aid. Out of the 72 currently registered 

associations, only two (Vittime della Caccia and the Associazione Forum Ambientalista) have frequently 

benefitted from legal aid, while a further 5 associations have been granted legal aid on at least one 

instance, often for complaints brought jointly with the Vittime della Caccia and Associazione Forum 

Ambientalista.87 

In addition to the lack of legal aid, a further cost burden faced by associations is the discretionary power 

of the courts to order fee-shifting in their judgment. The 'loser pays' principle is generally applicable in 

accordance with Art. 26 of d.lgs. 2 July 2010, n. 104. The administrative courts have a broad margin of 

discretion in applying this rule, and may take into consideration not only the outcome, but also the facts 

and circumstances of the case, provided that two rules are followed: 1) the winning party cannot be 

ordered to bear costs; 2) if both parties are ordered to bear their own costs, the facts and circumstances 

justifying this must be found in the judgment itself.88 

Using this power, courts have ordered environmental associations to bear significant costs following 

unsuccessful lawsuits. For example, in 2016, a consortium of recognized associations brought a case 

claiming that there were procedural and factual errors in the SEA for several offshore gas extraction 

platforms.89 The Consiglio di Stato rejected the associations' claims and ordered them to pay €10.000 in 

costs, including €3000 each to ENI and Edison, with the rest due to the other public authorities involved 

                                                           
85Similarly, see TAR Toscana, Sez. II, 8 November 2016, n. 1602, currently under appeal. 
86The recognized associations which have been granted legal aid are relatively few. Out of the  'Vittime della Caccia', 
the 'Associazione Forum Ambientalista', the 'Club Alpino Italiano' (in one instance, TAR Sicily, Sez. I, 22 January 
2015, n. 11), and  'Earth', 'Lega per l'Abolizione della Caccia', 'Lega Italiana per la Difesa degli Animali e 
dell'Ambiente', and 'OIPA Italia'. 
87The associations often use the same lawyer. It seems that the strategy of acting jointly and sharing operating 
expenses while dividing income among the associations permits them to remain below the necessary income 
threshold for concession of legal aid. 
88Consiglio di Stato, Sez. V, 24 November 2016, n. 4948. 
89Consiglio di Stato, Sez. VI, 31 August 2016,  n. 3767. 
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in the case. Despite the vast difference in economic resources of the associations and the multinational 

corporations, the tribunal did not find that the circumstances of the case justified each party bearing their 

own costs. 

In fact, even when complaints brought by associations are well-founded, or when the public authorities 

proactively revoke or amend the contested measures while the complaint is pending, the ‘facts and 

circumstances of the case’ is frequently invoked to avoid awarding costs in their favor.90 When this 

happens, the associations have to bear the economic burden of litigation despite having received a ruling 

in their favor.91 

The combination of the lack of legal aid and the unequal use of fee-shifting by administrative courts has 

been the subject of a complaint to the Aarhus Compliance Committee against Italy.92 In its 

communication, the World Wildlife Foundation notes that it, “struggles to pursue its institutional scopes 

of protection of the environment through judicial remedies because of the burdensome costs of justice.”93 

It states that the high fees which it has been forced to bear, “represent a great deterrent for the 

proposition of further actions or appeals.”94 

In its response, Italy noted briefly that, “eliminating the expenses of a negative outcome does not seem 

reasonable from a constitutional point of view, as the Party unjustly brought to trial shall be entitled to 

reimbursement of costs to stand victoriously in court.”95 In addition, increasing the income limit for legal 

aid for non-profit environmental associations is not feasible since it would place a, “considerable burden 

on the State budget.”96 Nor could the state institute different criteria for legal aid for environmental 

associations, since “access to justice must be guaranteed to all without distinction.”97 In other words, 

                                                           
90Among recent cases brought by the WWF, no costs were awarded despite finding in favor of the WWF's claims 
in: TAR Lazio, Sez. IQ, 19 April 2017, n. 4971; TAR Lazio, Sez. IIB, 22 February 2016, n. 7299; TAR Lazio, Sez. 
I, 7 June 2016, n. 10934; TAR Lazio, Sez. IIQ, 27 February 2015, n. 3402. However, in the judgment of TAR 
Tuscany, Sez. I, 8 August 2016, n. 1310, concerning omissions and irregularities in the EIA for a proposed airport 
near Prato, the associations were jointly awarded €12000 in costs. 
91The European Commission, in its recent Notice on Access to Justice, cit. n. 2, has suggested that this may be 
considered inconsistent with duties of states to provide access to justice per se, at least in the area of judicial review 
for EU environmental laws: “Fixing an environmental claimant with having to pay his or her own costs even if he 
or she wins a case might be argued to be inherently unreasonable and inconsistent with the requirements of Article 
9(4) of the Aarhus Convention that procedures must be fair and equitable.” para. 191. 
92ACCC/C/2015/130, pending. See the WWF's Communication to the Aarhus Convention's Compliance 
Committee of 20.04.2015, available at https://www.unece.org/environmental-policy/conventions/public-
participation/aarhus-convention/tfwg/envppcc/envppcccom/acccc2015130-italy.html, last visited 15 April 2018. 
93Ibid, para. 28. 
94Ibid. 
95Ministry of the Environment, Response to the Communication ACC/C/2015/130 Italy of 30 September 2016, 
available at https://www.unece.org/environmental-policy/conventions/public-participation/aarhus-
convention/tfwg/envppcc/envppcccom/acccc2015130-italy.html, last visited 26 January 2018. 
96Ibid. 
97Ibid. 
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expanding legal aid to environmental associations would require the state to expand it for all persons, 

which is currently impossible for budgetary reasons. This slippery-slope argument, however questionable, 

fails to account for the issues raised in relation to the application of fee-shifting by the courts. The 

response does note that these questions fall under the scope of the Ministry of Justice, not the Ministry 

of the Environment, who prepared the response. 

While states do have a margin of discretion in setting the legal criteria for access to justice, the requirement 

that such access be 'not prohibitively expensive' in art. 9 of the Aarhus Convention is clear. The Aarhus 

Compliance Committee has previously affirmed that, following art. 27 of the 1969 Vienna Convention 

on the Law of Treaties, domestic law (including constitutional law) cannot justify non-compliance with 

the international obligations assumed by the state.98 Moreover, the Compliance Committee has affirmed 

on previous occasions that the public interest at stake in environmental cases should be taken into 

account when it comes to costs: “[I]n cases of judicial review where a member of the public is pursuing 

environmental concerns that involve the public interest and loses the case, the fact that the public interest 

is at stake should be accounted for in allocating costs.”99 The Compliance Committee here suggests that  

associations should be ordered to pay costs only when it is strictly necessary. Such would certainly be the 

case where the authorities proactively revise the contested regulations or authorizations before judgment 

is issued. 

The complaint brought by the WWF is the only pending complaint concerning Italy before the Aarhus 

Compliance Committee. It the second time Italy has been the denounced by a private party to the ACC.100 

The fact that Italy has been the subject of complaint for the excessive costs of justice, not its restrictive 

approach to standing, is significant: this it is the issue which associations hold to be the most critical in 

the ongoing economic crisis. 

5.  Conclusions and further prospects 

The Italian approach to access to justice for environmental associations is characterized by contrasting 

tendencies. The system of recognition under art. 13 of law 8 July 1986 n. 349 limits standing to only those 

associations which have flourished at a national level and which meet high standards of representation, 

publicity and stability across at least 5 regions. At the same time, local associations may also be granted 

standing to access administrative review procedures if they demonstrate that they are legitimate 

                                                           
98Belgium ACCC/2005/11, para. 41. 
99United Kingdom ACCC/C/2008/27, para. 45. 
100The first complaint, ACCC/C/2013/79, was brought by a private party regarding violations of the right to 
information and the right to participation in relation to the extraction of oil and gas in the Abruzzo region, as well 
as the construction of a refinery. The complaint was declared inadmissible for lack of sufficient documentation by 
the complainant. 
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representatives of local environmental interests, but not created ad hoc for litigation. Participation in 

matters of enforcement is limited to the power to request the intervention of the Ministry of the 

Environment in the case of imminent threat or damage and subsequent judicial review of the actions 

taken by the public authorities. Legal aid is often unavailable due to strict means thresholds and is awarded 

following an examination of the prima facie merit of the claims to be brought. 

This system envisages the public authorities as the primary guarantor of both legality and environmental 

interests. Environmental associations are included as collaborators of the state, yet the practice of the 

Ministry of the Environment and the administrative courts, both in granting standing and in assisting 

associations with the costs of justice, shows a certain distrust of the true motives behind collective actions, 

or fear that an increase in collective actions could overwhelm the already overburdened system of justice 

in Italy. The intention may be to encourage a socially efficient level of litigation, or to protect the balance 

of powers by guaranteeing the executive and legislative bodies of the state against judicial interference, 

yet there is also a need for a fair balance with the rights of citizens to participate in matters affecting their 

environment. 

There can be no substitute for an informed and active public participation in matters related to the 

environment, including access to justice, which states have recognized in their participation in the 1998 

Aarhus Convention. The participatory environmental democracy it envisages has not been simple to 

enact in many European states, including in Italy, where the very nature of the widespread, diffuse interest 

in environmental protection has challenged the fundamental categories of administrative procedural law 

over the past decades.101 Yet critically examining the practice of states, including Italy, is necessary to 

ensure that public authorities are effective defenders of the public trust they have been given, to protect 

both our democratic institutions and our environment for future generations. 

                                                           
101S. ROSE-ACKERMAN – A. HALPAAP, The Aarhus Convention and the Politics of Process: The Political Economy of 
Procedural Environmental Rights, in SWANSON, ed., An Introduction to the Law and Economics of Environmental Policy: 
Issues in Institutional Design, Amsterdam, 2001, pp. 27 – 64. 


