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1. Democratic deficit, efficiency and EU law-making process 

European Union’s multilevel governance issues have been of great relevance in the recent worldwide 

legal scholarship. On the one side, the European Union (EU) has improved its regulatory approach, but 

on the other the actual implementation of those policies has been increasingly moved to levels of 

governments closer to the people, whether national or sub-national. 

What happened is very well known in the EU legal system: it is called subsidiarity and it goes under the 

principle derived from federalist theories which stipulate that policymaking should occur at the lowest 

effective level1. The principle of subsidiarity is not focused on powers allocation, but rather on the 

regulation of the use of powers between the EU and the Member States2.  

                                                           
* Peer reviewed. This article is a spin-off of a wider joint research project entitled Climate change, the Paris Agreement, 
and Subsidiarity I am conducing along with Paul B. Lewis (Director of the Center for International Law of The John 
Marshall Law School, Chicago, USA), funded by the Regione Autonoma della Sardegna and the University of 
Cagliari under the program Visiting Scientists at Cagliari University 2016.  
I would like to thank the anonymous referees for the helpful comments and clarifications, even in the light of 
future studies and research. 
1 A.G. GAGNON, K. SOEREN, S MUELLER, Understanding Federalism and Federation, Routledge, 2015; M. BURGESS, 
Federalism and European Union, the Building of Europe, Routledge, 2000; R. SCHUTZE, From Dual to Cooperative Federalism, 
The Changing Structure of European Law, Oxford, Oxford University Press, 2009; R. L. WATTS, Comparing Federalism 
Systems, Queen’s University, Institute of Intergovernmental Relations, 1999. 
2 Article 5 of the Treaty on the European Union (TEU) states that “The limits of Union competences are governed by the 
principle of conferral. The use of Union competences is governed by the principles of subsidiarity and proportionality” and Article 4 
adds that “competences not conferred upon the Union in the Treaties remain with the Member States”. 
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Looking at the Treaty and the European Court of Justice (ECJ) case-law, one may find a very few policy 

areas which do not, at least potentially, fall, directly or indirectly, within the competences of the Union. 

The third paragraph of Article 5 makes it clear that the subsidiarity principle governs all non-exclusive 

competences: “in areas which do not fall within its exclusive competence the Union shall act only if and in so far as the 

objectives of the proposed action cannot be sufficiently achieved by the Member States, either at central level or at regional 

and local level, but can rather, by reason of the scale or effects of the proposed action, be better achieved at Union level”. 

However, it does not help solving the issue whether the EU is the most appropriate decision-maker, and 

Member States are often unhappy about the definition of what goes under the EU control and what lies 

on their own authority. 

Each policy not exclusively given to the EU has to clear a double test in order to verify the best decision-

making level allocation. First, the EU bodies must demonstrate that the objectives of the proposed action 

cannot be sufficiently achieved by the Member States “either at central level or at regional and local level”. 

Second, they should also demonstrate that the proposed action “by reason of the scale or effects, can be 

better achieved at Union level”.  

The wording of Article 5 raised well-founded doubts on the legal nature of subsidiarity in the EU legal 

system. Whether the principle of subsidiarity could be used as the legal basis in front of ECJ or whether 

it would only produce limited political effects is still strongly discussed. Such doubts regard the criteria 

given in paragraph 2 for justifying the EU action: not sufficiently and better are indeed very ambiguous legal 

concepts.  

As regard to a lot of policy issues, what is “sufficiently achieved” is not immediately and definitely obvious: 

more effective, more democratic, more consistent with other EU goals, are all good options to pick for 

choosing, on a case-by-case basis, the best definition for “sufficiently achieved”. That provision only 

regards the relationship between the Community and the Member States and leaves the sub-national level 

– mainly the regions - out. Moreover, it refers to the relationship between the EU and the Member States 

as a whole, not an individual State; but in some policy areas of the EU legal system, powers are distributed 

differently. Finally, the principle of subsidiarity concurs with other principles in the Treaty and cannot 

claim priority in all cases.  

The lack of a secure legal basis has called for a general consensus about the function of subsidiarity as a 

mere political issue. Since a lot of EU policies are not competences exclusively given to the EU, but they 

fall into the so-called shared competences, the struggle between the communitarian and the 

(inter)national approach, which is represented inside the very European Union main institutions, asks to 

investigate what are the legal basis, the most appropriate level of decision-making, and the better trade-
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off about the way to legislate. Those issues are still of great relevance, because they have been the cause 

of many of the restraints that EU regulation has had to face. 

Yet, Member States interests have not disappeared at the EU level3 while, at the same time, the EU lack 

of legitimacy is still widely claimed by the general public opinion and most of the scholars4. They generally 

focus, as the main reasons of the democratic deficit of EU institutions, on high rates of abstention in the 

European Parliament elections, which are mainly second-order elections in which national issues are still 

predominant; on the absence of a government voted “in or out” by citizens, which makes it impossible 

for the people to express their approval or disapproval of EU policies directly; on the lack of traditional 

left–right politics representation and European political parties which remain weak, deeply inconsistent 

in their agendas and ideologies, even among the very political groups.  

As a result, “policy making at the EU level can be characterized as policy without politics, which in turn 

makes for national politics without policy, as increasing numbers of policies are transferred from the national 

political arena to the EU”5. 

That is why the EU law-making process uses to be so burdensome. Political representations at the 

Parliament, Council and Commission levels often struggle to find agreements on normative texts to 

reconcile the interests of the Community with those of the Nation-states, both represented on the EU 

institutional ground, causing broad inefficiency of the European law-making process. Politics and 

procedures have often failed to keep up with the timing of the actual needs of Member States and their 

populations.  

The Treaty of Lisbon has thus introduced two different institutional tools to try and easy the law-making 

process: the so-called early warning system, to make the National-states more involved in the monitoring of 

                                                           
3 J.H.H. WEILER, Il sistema comunitario europeo. Struttura giuridica e processo politico, Bologna 1985; S. CASSESE, Oltre lo 
Stato, Roma-Bari, 2006. 
4 G. AZZARITI, Il principio democratico nell’Unione Europea, in S.P. Panunzio (a cura di), I costituzionalisti e l’Europa. 
Riflessioni sui mutamenti costituzionali nel processo di integrazione europea, Milano 2000; P. RIDOLA, Il principio democratico 
nell’Unione Europea, in S.P. Panunzio (a cura di), cit., p. 205 ss.; S. GAMBINO, Diritti fondamentali e Unione europea: una 
prospettiva costituzional-comparatistica, Milano 2009; C. PINELLI, Il deficit democratico europeo e le risposte del Trattato di 
Lisbona, Relazione al Convegno su Le istituzioni europee dopo il trattato di Lisbona, Università La Sapienza, 23 maggio 
2008, in Academia.edu; A. LO GIUDICE, Istituire il postnazionale. Identità europea e legittimazione, Torino 2011; J. 
HABERMAS, Democracy in Europe – Why the development of the Eu into a transnational democracy is necessary and how its 
possible, Arena Working Paper, n.12\2014; J.D. MAJONE, Europe’s “Democratic deficit”: the Questions of Standards, 
European Law Journal, 1998, p. 28; G. MAJONE, Integrazione europea, tecnocrazia e deficit democratico, Osservatorio 
sull’Analisi di Impatto della Regolazione, www.osservatorioair.it, settembre 2010; S. HIX, What’s Wrong with the 
European Union and How to Fix It. Cambridge 2008; P. MAIR, Political Parties and Party Systems, in P. Graziano and M. 
Vink (eds), Europeanization, Basingstoke 2006; F. W. SCHARPF, Governing in Europe, Oxford 1999; R. LADRECH 
(ed.), The Europeanization of Party Politics, Special Issue of Party Politics, 2002, 8 (4), pp. 387–503; ID. (2010) 
Europeanization and Political Parties. Basingstoke 2010.  
5 V.A. SCHMIDT, Democracy and Legitimacy in the European Union Revisited: Input, Output and ‘Throughput’, Political 
Studies 2013, 61, p. 12.  
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the principle of subsidiarity and proportionality (which enhances legitimacy in the EU); and the so-called 

conciliation procedure after the (fruitless) second reading of the ordinary legislative procedure, to give the 

Parliament and the Council the chance to find an agreement on any proposed legislative text (which 

apparently reduces legitimacy in the EU). 

Was it enough? Were those tools capable to solve the inefficiency-legitimacy deficit ratio of the EU law-

making process? 

 

2. Toward a major role of the Nation-states. 

When compared to the American federal system, the EU contains a rather complicated system of division 

of powers between the Member States and the Union. “This is a legacy of the Union's history, which the 

European Treaties essentially have codified”6.  

The basis of the principle of subsidiarity lies in the social doctrine of the Roman Catholic Church, because 

it can be seen as an adaptation of that principle to European Union governance7. 

Within the European Community, the principle of subsidiarity appeared for the first time in the Report 

on European Union in 19758 and later in the European Parliament's Draft Treaty on European Union 

of 19849. Its was first implemented, however, with the Single European Act of 1987 (referred only to 

environmental policy) and then extended to all fields of shared competence by the Treaty of Maastricht 

in 1992. Until the Lisbon Treaty, however, it has only served as a symbolic principle because, on the one 

hand, it did not play an essential role in the legislative actions by both the European Parliament (EP) and 

                                                           
6 R. HRBEK, The role of the Regions in the EU and the Principle of subsidiarity, The International Spectator, 2/2003, 69. 
7 M. EVANS, Principle of Subsidiarity in European Union Law: Some Comparisons with Catholic Social Teaching, Solidarity: 
Journal of Catholic Social Thought and Secular Ethics: Vol. 3: Iss. 1, Article 5. As known, Subsidiarity’s core is 
that the action of a larger group should be restricted to supporting individuals or smaller groups only if they are 
incapable of performing the task. The higher authority is not allowed to take action which the lower level 
government is capable of well performing on its own (more efficient action is not a sufficient criterion). If this is 
not the case, then the higher authority is obliged to give support. 
8 See http://aei.pitt.edu/id/eprint/942. The Report on the European Union was published on 29 December 1975 
and presented to the European Council in Luxembourg on 2 April 1976. The Report advocated consolidation of 
the existing institutions and the development of common policies. It wanted to extend the powers and authority 
of the Commission and, to this end, proposed that the President should be appointed by the Council and approved 
by the European Parliament. The Report also wanted to strengthen the powers of the European Parliament, the 
members of which he wanted to see elected by universal suffrage before the end of 1978, by conferring on it the 
right to propose legislation, a right the sole prerogative of the Commission so far. The Report also advocated the 
extension of majority voting in the Council and changing the period when each Member State held the Council 
Presidency from the current six months to one year. 
9 See Bulletin of the European Communities, February 1984, no 2. Luxembourg: Office for official publications of the 
European Communities, Draft Treaty establishing the European Union, p. 8-26. The European Parliament adopts a 
draft Treaty on European Union, also known as the ‘Spinelli draft’, with a view to bringing about a reform of the 
Community institutions. Despite the limited impact of the draft Treaty, its adoption motivates the governments 
of the Member States of the Communities to propose a treaty, the draft Single European Act, in December 1985. 
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national parliaments; and on the other hand, courts only reviewed the procedure and the reasoning for 

policy measures in a very marginal way. There is a general feeling amongst legal scholars that the principle 

of subsidiarity is a “non-binding political principle”, i.e., a principle of which the enforcement thereof 

essentially must lie in the hands of political institutions10. Therefore, as detailed in the following 

paragraphs, the role of the national parliaments and the courts in enforcing the principle of subsidiarity 

has been widely limited11.  

This is probably the reason why the Treaty of Lisbon has introduced significant new elements, along with 

the annexed Protocols on the Role of National Parliaments in the EU and on the Application of the principles of 

subsidiarity and proportionality, ensuring the Member States, the Committee of the Regions and the Court of 

Justice a major role in the ex ante political control of the respect of the principle of subsidiarity by EU 

bodies12.  

National parliaments are now asked to check all legislative proposals for their compatibility with 

subsidiarity through the so-called early warning system; the Committee of the Regions is entitled to bring 

legal actions before the ECJ; and the latter is given a specific jurisdiction to hear actions sued by the 

Member States - on behalf of their national parliament or a chamber of it- and the Committee of the 

Regions for the respect of the principle of subsidiarity.  

The two Protocols establish a dual system. One provides for the transmission from the Commission to 

national parliaments (at the same time as to the EP and the Council) of both “consultation documents” and 

“draft legislative acts” (Articles 1 and 2) granting national-States unlimited scrutiny over them13. 

Article 5 of the Protocol on the application of the principles of subsidiarity and proportionality states that “Draft 

European legislative acts shall be justified with regard to the principles of subsidiarity and 

                                                           
10 E. STEYGER, Europe and its Members: A Constitutional Approach, Dartmouth Publishing, 1995, 64; P.G. CAROZZA, 
Subsidiarity as a Structural Principle of International Human Rights Law, 2003, 97 The American Journal of International Law 
38, 38; P. KIIVER, The National Parliaments in the European Union: A Critical View on EU Constitution-Building, Kluwer 
Law International, 2006, 157–158.  
11 N. DE SADELEER, Principle of Subsidiarity and the EU Environmental Policy, Journal for European Environmental & 
Planning Law, 2012, 9.I, 63-70. 
12 Official Journal of the European Union, Protocol on the Role of National Parliaments in the EU, C 310/204, 16.12.2004; 
Official Journal of the European Union, Protocol on the application of the principles of subsidiarity and proportionality, C 
310/207, 16.12.2004. Both Protocols come from the working group appointed during the Laeken European 
Council (2001) which highlighted that the principle of subsidiarity is essentially political and that the responsibility 
for it should therefore rest with political bodies. In its final report (Conclusions of Working Group I on the Principle of 
Subsidiarity, CONV 286/02, Brussels, 2002), the working group recommended, on the one hand, to setting up a 
political early warning system to strengthen the national parliaments’ monitoring of the principle of subsidiarity; 
on the other hand, to expanding the scope to referral to the ECJ on grounds of failure to comply with the principle 
of subsidiarity. 
13 Article 4 extends to eight weeks the period that shall elapse between a draft legislative act being made available 
to national parliaments in the official languages of the Union and the date when it is placed on the provisional 
agenda of the Council for its adoption (after the following ten days). 
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proportionality”, introducing thus the early warning system provided by Articles 6 and 7 which includes 

the possibility for national parliaments (or each chamber of national parliaments, in the case of bicameral 

systems) to send a reasoned opinion “stating why it considers that the draft in question does not comply 

with the principle of subsidiarity”.  

The Commission “shall take into account of the reasoned opinions issued by national parliaments or by 

a chamber of national parliaments”. Each parliament has two votes. In case of a bicameral system, each 

chamber shall have one vote. When reasoned opinions represent at least one third (one quarter on the 

area of freedom, security and justice) of the votes allocated to national parliaments “the draft must be 

reviewed”, but yet the Commission is still not bound by the reasoned opinions because it can decide to 

maintain, amend or withdraw the act, giving reasons for its decision14.  

Paragraph 3 of Article 7 includes another additional guarantee, the so-called orange card. Under the 

ordinary legislative procedure, when reasoned opinions on the non-compliance with the principle of 

subsidiarity represents at least a simple majority of the votes of national parliaments, the Commission 

can still decide to maintain, amend or withdraw the proposal. However, if the proposal is maintained, the 

Commission has in a reasoned opinion, to justify why it considers that the proposal complies with the 

principle of subsidiarity. This reasoned opinion as well as the reasoned opinions of national parliaments 

shall be submitted to the Union legislator, for consideration in the procedure (a) before concluding the 

first reading, the co-legislators (the EP and the Council) shall consider whether the legislative proposal is 

compatible with the principle of subsidiarity, taking particular account of the reasons expressed and 

shared by the majority of national parliaments as well as the reasoned opinion of the Commission; (b) if, 

by a majority of 55 per cent of the members of the Council or a majority of the votes cast in the EP, the 

legislators are of the opinion that the proposal is not compatible with the principle of subsidiarity, the 

legislative proposal shall not be given further consideration.  

It is likely to assume that the Member States’ and judicial control over the respect of the competences 

conferral to the EU would be more effective in the future, in spite of what happened so far. A significant 

argument for that may be already found in the German15 and Czech16 Constitutional Court’s (so-called) 

                                                           
14 The mechanism, by analogy with football jargon, has been defined as a yellow and not as a red card system. Some 
members of the Convention had preferred the establishment of a red card system but this idea was discarded 
essentially in order to avoid infringing the monopoly of initiative of the Commission maintained as a principle in 
the Lisbon Treaty, the principle of the necessity for the Council to be unanimous in order to amend a proposal of 
the Commission. 
15 The English version of the judgement No 2 BvE 2/08 is available at: 
<https://www.bundesverfassungsgericht.de/entscheidungen/es20090630_2bve000208en.html>. 
16 P. BŘÍZA, The Czech Republic: The Constitutional Court on the Lisbon Treaty Decision of 26 November 2008, European 
Constitutional Law Review (2009), 143-164. 
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Lisbon Rulings, where both courts not only held that every transfer of competences needs a clear 

“delimitation” of the transferred powers, to let the national parliaments predict, as far as possible, the 

degree to which competences are actually transferred to the EU; but also they ruled the so-called principle 

of “ultra vires review”. According to the latter, rather than address preliminary proceedings to the ECJ 

when in doubt about European law (as stated in the Treaties), both Constitutional Courts announced the 

will to keep their own authority to decide whether EU regulations are compatible with the “remaining 

national identity” of their sovereign Countries17. 

 

2.1. National Parliaments and the early warning system 

Since the Treaty establishing a Constitution for Europe signed in Rome in October 2004, national 

parliaments have had and played a very marginal role18.  

They could only be found with reference (Article I-11.3) to ensuring compliance with the principle of 

subsidiarity in accordance with the procedure set out in the Protocol or in Article I-18, where the EU 

Commission shall draw national parliaments' attention to proposals based on this Article for monitoring 

the subsidiarity principle referred to in Article I-11.3.  

Further, the only reference to national parliaments in Title VI on “The Democratic Life of the Union” 

could be found in a provision on “Representative Democracy”. It mentions the democratic 

responsibilities of the heads of State or of Government, or governments (composing respectively the 

European Council and the Council) either to their national parliaments, or to their citizens. On the one 

hand, the accent is on the control of the Governments as members of the Council, especially in the 

elaboration of EU legislation; on the other hand it is on the active contribution of national parliaments to 

Union's affairs.  

The Treaty of Lisbon now provides for a complement to the early warning system in the control of the 

application of the principle of subsidiarity in family law with cross-border implications (Article 81.3 

TFEU), which introduces a new possibility for national parliaments to veto the use of a so-called passerelle 

procedure.  

Title II – “Democratic principles” - of the modified TEU includes a new Article 12 on the active contribution 

of national parliaments to the good functioning of the Union. They take part in the inter-parliamentary 

cooperation, among national Parliaments each other and with the European Parliament. National 

                                                           
17 See A. FISCHER-LESCANO, C. JOERGES, A. WONKA (eds.), The German Constitutional Court’s Lisbon Ruling: Legal 
and Political Science Perspectives, ZERP (Centre of European law and politics), Universitat Bremen, 2010. 
18 J.V. LOUIS, National Parliaments and the Principle of Subsidiarity - Legal Options and Practical Limits, European 
Constitutional Law Review 4/2008, 429-452; J. PETERS, National Parliaments and Subsidiarity: Think Twice, European 
Constitutional Law Review, 1/2005, 68-72.  
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parliaments also get informed having draft legislative acts of the Union forwarded to them (in accordance 

with the Protocol on the role of national parliaments in the EU) for checking whether the principle of 

subsidiarity is respected (in accordance with the procedures provided for in the Protocol on the 

application of the principles of subsidiarity and proportionality).  

Yet, the Commission keeps stating that the principle of subsidiarity is not being observed in an 

appropriate way19. The 2015 Commission’s Annual Report on Subsidiarity and Proportionality stated that the 

reasoned opinions on alleged breach of the principle of subsidiarity received by the Commission from 

national parliaments in 2014 represented a decrease of 76% compared to the number of reasoned 

opinions received in the previous years. Further, the reasoned opinions received in 2014 accounted for a 

considerably lower proportion (4%) of the overall number of opinions received by the Commission in 

the same year in the wider context of the political dialogue. The majority of national chambers thus issued 

one or no reasoned opinions. 

Unlike what the Commission observes, according with those data one may think about a significant 

improving of the respect of the principle of subsidiarity by the EU institutions, given the relevant 

reduction of reasoned opinions elaborated by the national parliaments. However, the smaller number of 

reasoned opinions must be seen in the light of the decrease in the overall number of legislative proposals 

issued by the Commission towards the end of its term of office and not as an indication of an increased 

satisfaction by national parliaments in subsidiarity matters. Although national parliaments were less active 

in terms of issuing reasoned opinions in 2014, a growing number of national chambers called for 

strengthening of the subsidiarity control procedure. Between January and May 2014 the Danish 

Folketing20, the Dutch Tweede Kamer21, and the UK House of Lords22 submitted reports with detailed 

proposals on how to strengthen their role in the EU decision-making process. These reports contained, 

inter alia, ideas on how to extend the scope of subsidiarity control. They suggested that reasoned opinions 

should not only concern compliance with the principle of subsidiarity, but also compliance with the 

principle of proportionality or the legal basis for the proposal. Reports also advocated an extension of 

the deadline for submitting reasoned opinions and proposed that when a yellow card is triggered, the 

Commission should be bound to withdraw or amend its proposal. Since those provisions have a purely 

indicative - and thus no normative value - yet they include different tools of intervention of national 

                                                           
19 See European Commission, Annual reports on subsidiarity and proportionality, available in http://eur-lex.europa.eu. 
20 Danish Folketing, Twenty-three recommendations to strengthen the role of national parliaments in changing European governance, 
2014. 
21 Dutch Tweede Kamer, Report on the 
 role of the Tweede Kamer and national parliaments in the EU, 2014. 
22 British House of Lords, The role of National Parliaments in the European Union, Ninth Report to the European Union 
Committee, 2014. 
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parliaments in the context of EU lawmaking which witness how data on reasoned opinions are not 

reliable of a better satisfaction with the respect of the principle of subsidiarity on national parliaments’ 

side. 

Consistently, the Commission in 2016 kept practicing the Better Regulation agenda on assessing 

subsidiarity in the policy-making process23. Those guidelines, first adopted in 2015 and emended in 2017, 

require the Commission to carry out a subsidiarity analysis for every new both legislative and non-

legislative initiative or proposals in matters included in the sharing competence areas. According to the 

guidelines, the aim of the analysis is twofold: first, “to assess whether action at national, regional or local 

level is sufficient to achieve the objective pursued; second, to assess whether Union action would provide 

added value over action by the Member States”24. 

When considering a new policy process, the Commission publishes a preliminary description of the 

envisaged initiative along with inception impact assessments, also including an initial justification as 

regards to subsidiarity. Then, during the policy development process, subsidiarity aspects are analyzed, 

also through an open public consultation, and the results are submitted to the independent evaluation of 

a Regulatory Scrutiny Board. Finally, the explanatory memorandum summarizes how the respect of the 

principle of subsidiarity is met. 

 

2.2. The (Committee of the) Regions bringing legal actions before the Court of Justice 

The expression Europe of the Regions has been used in the EU with a broad range of meanings25. In general 

terms, Region refers to a geographic portion of land. However, in the European history Regions have also 

assumed special features giving an area a distinct character from an economic perspective, or an 

administrative entity, or even a political body generating a feeling of identity - religious, ethnic, linguistic, 

cultural, historic - among the inhabitants. Also their denomination varies widely: Lander (Germany), 

Regioni (Italy), Comunidades Autonomas (Spain), Regions (UK) are only some examples.  

That concept basically means processes of regionalization or federalization, by which territorial entities 

(below the level of the nation state) have acquired a more autonomous status and wider authority within 

the nation state26. For others, since the nation states are no longer capable of performing their tasks and 

functions properly, they have been replaced by smaller territorial units (Regions) as the new basic 

                                                           
23 Commission Staff Working Document, Better Regulation Guidelines, 7 July 2017, SWD (2017) 350. 
24 COM (2017) 600 final, Annual report 2016 on Subsidiarity and proportionality, 30.6.2017. 
25 R. HRBEK, The Role of the Regions in the EU and the Principle of Subsidiarity, cit. 
26 T. VANDAMME, Still the Committee of  Legislative Regions? On Heterogenity, Representation and Functionality of the Committee 
of the Regions after 2004, Amsterdam Centre for European Law and Governance, Research Paper No. 2013-03, 9-
10. 
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component parts of the international system “beyond the nation state”. Whichever definition one may 

agree with, it seems that Regions count more than before in the EU legal system and form a separate 

level within its multi-level governance system.  

There has been a general trend throughout Europe favoring the sub-national level over the past two to 

three decades, through the “top-down” or “bottom-up” regionalism27. A number of reasons may explain 

that trend. Solutions taken at state level, away from populations affected by them, are no longer regarded 

as appropriate because of their lack of democracy or legitimacy. An input from below is seen as necessary 

and however, in most cases, implementation is done at the lower level. This is especially true at the 

European level where population in smaller regions now asks for greater regional autonomy to escape 

from the big economic crisis28, since market integration has increased disparities between different areas. 

The growing role of sub-national territorial entities in their nation-states have required a principle to 

guide the interaction between them and the wider EU legal system. It has been, first of all, a practical 

necessity and reflects the growing role that the Committee of the Regions29 has been playing for over the 

last few years, especially after the entrance into force of the Lisbon Treaty in 2009. 

At the beginning of the former European Economic Community it was already clear that regional policy 

at the European level would have had a relevant consistency, at least in terms of budgeting massive special 

development funds for the less developed areas. That was probably the main reason for regional 

authorities to want to be directly involved in European policy-making30. Some of the regions were already 

entitled with a high level of autonomy in their national states, where they could indeed exercise legislative 

authority. It is not surprising thus that German Lander and Belgians Communautés were the main advocates 

(where United Kingdom and France were instead opposed) for the institutionalization of the Committee 

                                                           
27 As R. HRBEK, The role of the Regions in the EU and the Principle of subsidiarity, cit. points out “In the nineties, Belgium 
underwent a thorough state reform, transforming a centralist into a federal system - the new Belgian constitution, 
which entered into force in 1994, provides for Regions and Communities as sub-national territorial entities. The 
transformation in Spain (beginning in the late seventies) from an authoritarian regime to democracy was 
accompanied by the re-introduction of territorial units possessing particular powers and allowing for the emergence 
and consolidation of regional identity. Under the term "devolution", the United Kingdom adopted a territorial 
structure (1998/99) by which Scotland and Wales were given their own institutions (a directly elected assembly 
and an executive accountable to this assembly) with genuine powers. France and Italy continue their developments 
towards regionalization and in an established federal system, like that of Germany, the Lander are trying to 
strengthen their position. Finally, one should not forget that processes of decentralization and formal 
regionalization have taken place in Central and Eastern European applicant countries”.  
28 G. COINU, G. DEMURO, F. MOLA, La specialità sarda alla prova della crisi economica globale, EURAC, ESI, 2017. 
29 E. BORGHI, The Development of the Committee of the Regions, in H.J. Blanke and S. Mangiameli (eds.), Governing Europe 
under a Constitution, London, Springer, 2006; S. BORAS-ALOMAR, Towards a Europe of the Regions? Visions and Reality 
forma a Critical Perspective, Regional Politics & Policy, vol. 4, pp. 1-27. 
30 P. VAN DER KNAAP, The Committee of the Regions, the outset of a Europe of the Regions, Regional Politics & Policy, 4, 
1994, 86-100. 
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of the Regions since the preparation of Treaty of Maastricht (1999), even though with mere advisory 

powers and only in limited and specific areas of the whole EU legislative authority. With Amsterdam and 

Nice Treaties the Committee’s power was strengthened by expanding the EU policy areas where its 

advisory opinion was mandatory. 

It was only with the Treaty of Lisbon that the Committee of the Regions was given a more significant 

role in the EU legislative process: on the one hand, through the further increasing of areas of mandatory 

consultation; on the other hand, through the right granted to the Committee to bring legal actions before 

the Court of Justice for protecting its prerogatives (art. 263 TFEU). In the past this same kind of privilege 

was yet given to the EP in the Treaty of Nice; thus some have pointed out that it is likely that in the next 

future the ECJ might opt for a broader legal interpretation of this right as it is already occurred with the 

EP31. 

Some authors have pointed out that the EU is deeply characterized by a division of public authority 

alongside only two centers, the national and the supranational, and there is no room for interpreting 

subsidiarity as the tool by which “regional authorities are portrayed as […] active insiders to EU affairs”32. 

In that given context the Committee played a very marginal role on monitoring the subsidiarity principle 

respect. 

The higher role of the Committee after Lisbon is ensured by the new wording of Article 5.3 TEU which 

limits EU action if goals “cannot be sufficiently achieved by the Member States either at central or at 

regional and local level”. The Committee has always favored this wider notion of subsidiarity and the 

Protocol no. 2, on the application of the principle of subsidiarity and proportionality, has finally accorded 

to the Committee the right to initiate direct subsidiarity review before the EU Court of Justice over EU 

legislative acts in areas of mandatory consultation. 

In the meantime, the Committee of the Regions adopted its second “Subsidiarity Work Programme” in 

2014, which included selected initiatives according to specific criteria set in environmental policies. 

However, several respondents raised concerns about proportionality, questioning the feasibility of the 

new targets, and highlighting the different approaches throughout the EU. Several opinions adopted by 

the Committee of the Regions raised concerns in terms of compliance of Commission proposals with 

the principles of subsidiarity and proportionality. Since the Commission proposals are hard to change, 

due to the complex bicameral legislature procedure of the EU, successful influence on the Commission 

often would meet the goal.  

                                                           
31 T. VANDAMME, op. cit., 15. 
32 M. FINCK, Challenging the subnational dimensions os Subsidiarity in EU Law, available at 
https://ssrn.com/abstract=2948472. 
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The actual influence of the Committee of the Regions has been largely neglected33. However, those 

opinions do often produce effects on policy-making, both on the addressee and the final policy outcome 

even though their recommendations are not binding34. As some have pointed out35, the actual influence 

of the Committee’s advisory opinions relies on a number of variables: first, it is more influencing when 

the recommendation comes early in the formal decision-making process, if the addressee believes that 

the Committee has high expertise in the subject matter and only when its position is close to the own 

position of the addressee. Overall it is proved that the Committee exercises a stronger influence in the 

position of the addressee body than over the final policy outcome. It is more likely to have a positive 

effect on the final policy by influencing the initial position of the Commission, or the EP and the Member 

States very early in the process since the Committee has no formal vote in the legislative procedure and 

it is excluded from political negotiations between the EP, the Council and the Commission. 

Protocol No. 2, however, now gives the Committee of the Regions a powerful tool for strengthen its 

own role as watchdog of the principle of subsidiarity acknowledging the Committee the right to bring 

legal action before the ECJ against legislative acts on which it was consulted. 

 

2.3. The enforceability of the principle of subsidiarity 

The practical application of the principle of subsidiarity has been defined as “minimal”36 or “very timid”37 

because it has “little value as a standard of scrutiny”38, or “largely inoperable at the stage of 

adjudication”39, or finally because subsidiarity is “essentially a political and subjective principle”40. 

Subsidiarity has been always perceived as a political or a pre-legislative principle instead of an actual legal 

                                                           
33 M. BRUNAZZO, E. DOMORENOK, New Members in Old Institutions: The Impact of Enlargement on the Committee of the 
Regions, Regional and Federal Studies, Vol. 18, No. 4, pp. 429–448; J. LOUGHLIN, Representing Regions in Europe: The 
Committee of the Regions, in C. Jeffery (ed.), The Regional Dimension of the European Union: Towards a Third Level in Europe?, 
London, Frank Cass, 1997; A. MAURER, Committees in the EU System, in E.O. Eriksen, C. Joerges, and J. Neyer, 
(eds.) European Governance, Deliberation and the Quest for Democratisation, Oslo/Florence: Arena Centre for European 
Studies/European University Institute, 2003. 
34 M.I. NESHKOVA, The Impact of subsidiarity interests in supranational regulation, Journal of European Public Policy, 
2010, 1193-1211. 
35 C. HÖNNIGE, D. PANKE, The Committee of the Regions and the European Economic and Social Committee: How Influential 
are Consultative Committees in the European Union? in Journal of Common Market Studies, Vol. 51, Issue 3, pp. 452-
471, 2013. Available at SSRN: https://ssrn.com/abstract=2240798. 
36 A. BIONDI, Subsidiarity in the Courtroom, in A. Biondi, P. Eeckhout and S. Ripley (eds.), EU Law after Lisbon, 
Oxford University Press, 2012, p. 213. 
37 A. PORTUESE, The Principle of Subsidiarity as a Principle of Economic Efficiency, 17 Colum. J. Eur. L. 231, 247 (2011). 
38 C. RITZER, M. RUTLOFF, K. LINHART, How to sharpen a Dull Sword. The Principle of Subsidiarity and its Control, 7 
German L.J. 733, 737 (2006). 
39 House of Commons European Scrutiny Committee, Subsidiarity, National Parliaments and the Lisbon Treaty, 
2007-8, H.C. 563. 
40 Committee of the Regions, Subsidiarity Annual Report 2011, 31. 
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and justiciable criterion for the allocation of law-making authorities in the EU. Thus, the ECJ has 

exercised a little judicial review on it and many consider the failure of subsidiarity as a judicial review 

principle in se because the ECJ has adopted an excessively deferential approach to its judicial enforcement, 

despite its well known general judicial activism.  

On the one hand, the ECJ has confirmed that subsidiarity does not create individual rights under the 

Treaties, as it solely relates to the division of powers between the Union and the Member States41, and 

has also held that the principle of subsidiarity is justiciable (moving away from a previous contrary 

Advocate General’s Opinion in Germany v Parliament and Council42). Nevertheless, the Court has never held, 

on the other hand, that any EU legislative act was invalid for the breach of the principle of subsidiarity43. 

However, it is possible to find a bunch of major cases involving subsidiarity which has been decided yet 

before the Lisbon Treaty entered into force.  

In the Working Time Directive case44, for example, the EU provided for minimum working time and wages 

throughout the Community. United Kingdom argued that the legislator did not give any evidence of how 

those aims were better achieved at the Community level rather than at the national level. The ECJ’s 

decision, however, found it adequate because of the improvement of the level of health and safety 

workers protection such a wide action by the EU legislative powers and that subsidiarity is not relevant 

where the Community purpose is harmonization of different Member states’ legal framework in the 

topics at stage. 

In the Deposit Guarantee case45, the ECJ considered sufficient for upheld the challenged Directive the very 

general reasons given in the recitals because they showed the EU Parliament’s view that its aims would 

be better achieved at the Community level since the previous action at national level proofed insufficient. 

In the Biotechnology case46, the Court held that the consideration of subsidiarity was necessarily implicit 

since the different laws of the Member States according to the need of the protection of biotechnology 

were an obstacle to the internal EU market. 

                                                           
41 Case C-221/10, Artegodan GmbH v. European Commission. 
42 Advocate General’s Opinion in Case C-376/98 where it argued that “there can be no test of “comparative 
efficiency” between potential Member State and Community action”, as A. BIONDI reports in Subsidiarity in the 
Courtroom, in A. Biondi, P. Eeckhout and S. Ripley (eds.), EU Law after Lisbon, Oxford University Press, 2012, p. 
216. 
43 G.A. MOENS, J. TRONE, The Principle of Subsidiarity in EU Judicial and Legislative Practice: Panacea or Placebo?, Journal 
of Legislation, vol. 41, 1, 72. 
44 Case C-84/94, United Kingdom v. Council, 1996. 
45 Case C-233/94, Germany v. Parliament, 1997. 
46 Case C-377/98, Netherlands v. European Parliament, 2001. 
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In the British American Tobacco case47, the ECJ (examining for the first time the argument on a substantive 

rather than procedural grounds) held that the Directive did not go beyond what was necessary to ensure 

the harmonization of Member states laws regarding manufacture, presentation and sale of tobacco 

products. 

It was only in the Vodafone48 and in the Airport Charges49 cases that the EU regulation was expressly 

challenged for the violation of the principle of subsidiarity. In the first case, the EU set a ceiling for both 

wholesale and retail charges on mobile phone roaming, considering it was necessary for improving the 

internal market and the Court stated that the challenged provisions were consistent with subsidiarity. In 

the latter case, Luxembourg argued that the Directive breached subsidiarity because it applied to 

situations that could be regulated at national level, but again the ECJ upheld the Directive on the ground 

that Luxembourg has not alleged sufficient details to permit the Court to determine whether Member 

State laws would be adequate to achieve the aim of the Directive. 

However, since the ECJ had already confirmed that the subsidiarity principle would still have been 

justiciable, nonetheless the Lisbon Treaty and the annexed Protocol No. 2 wording make now it clear 

that subsidiarity is a judicially enforceable legal principle and give the right to bring legal action on the 

ground of a possible breach of it. Yet, “defining at what level a task is better accomplished is primarily a political 

problem and it should therefore left to political process”50.  

Article 8 of Protocol No. 2 now expressly provides that “The Court of Justice of the European Union 

shall have jurisdiction in actions on grounds of infringement of the principle of subsidiarity by a legislative 

act, brought in accordance with the rules laid down in Article 263 of the Treaty on the Functioning of 

the European Union by Member States, or notified by them in accordance with their legal order on behalf 

of their national Parliament or a chamber thereof. In accordance with the rules laid down in the said 

Article, the Committee of the Regions may also bring such actions against legislative acts for the adoption 

of which the Treaty on the Functioning of the European Union provides that it be consulted”. 

On the one hand, it is clear the essential political value of the principle, as subsidiarity has been confirmed 

even in the Protocol wording. It provides, for instance, the right to bring legal action before the ECJ to 

the Member States, their national parliaments (or a chamber thereof) and the Committee of the Regions, 

which are obviously political institutions.  

                                                           
47 Case C-491/01, R. v. Secretary of State for Health, 2002. 
48 Case C-58/08, R. v. Secretary of State for Business, Entertainment and Regulatory Reform, 2010. 
49 Case C-176-09, Luxembourg v. European Parliament, 2011. 
50 R. DEHOUSSE, Does Subsidiarity Really Matter? EUI, EUI Working Papers no. 92/93 (1992). 
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One may observes that the protocol does not actually give a direct right to bring judicial review 

proceedings for the breach of subsidiarity, but they only can do so through proceedings notified by the 

national government51, and not all Member States regulate the process by positive law yet. One may also 

observe that the Committee of the Regions has to respect three pre-conditions in order to bring a legal 

action for the breach of subsidiarity (the act must have been subject to mandatory consultation with the 

Committee; the challenged act must be a legislative act; and the action must be brought within two 

months of the publication of the challenged legislation)52. Yet, the Protocol expressly devolves, for the 

first time, to ECJ the judicial application of subsidiarity and it has already sorted some effects. For 

instance, the Commission withdrew a proposed regulation on collective action and the Committee of the 

Regions issued an opinion which stated that “if the Commission had maintained its proposal […] the 

Committee could have considered taking the necessary steps to lodge an ex-post appeal against it for 

breaching the principle of subsidiarity in terms of both the choice of legal basis and insufficient evidence 

of the added value of EU action in this area”53. 

One may reasonably expect that the ECJ would bring a quali-quantitative approach in the judgments, 

according with Article 5 of the mentioned Protocol for evaluating whether a Union objective can be 

better achieved at Union level (instead of at State level) both qualitative or, wherever possible, quantitative 

indicators must be met. That maybe requires for the ECJ to develop a new justiciability test to review 

whether the principle of subsidiarity has been respected or not.  

Should we expect a new era of subsidiarity case-law? The ECJ has already given proof of its ability to 

manage vague legal concepts, letting it possible for the EU to move toward a higher standard of multilevel 

constitutionalism54. The European integration path is plenty of ECJ case-law which had showed the way 

for the EU legal system to improve its legal nature. The ECJ has yet explicitly recognized the relevance 

of internal federal arrangements for the application of EU law55. According with that, even the free 

movement principle is not recognized as absolute, but it has to be balanced with the need to guarantee 

certain national public aims without the need of making any reference to the principle of subsidiarity56.  

                                                           
51 A. CYGAN, Regional Governance, Subsidiarity and Accountability within the European Union, 8, 1 Utrecht Law Rev. 28, 
47 (2012). 
52 Committee of the Regions Rules of Procedure R. 53(2), 2010 O.J. (L6) 14. 
53 Committee of the Regions, The Posting of Workers in the Framework of the Provision of Services, 2013 O.J. (C17) 67. 
54 G. DAVIES, Subsidiarity: The Wrong Idea, in the Wrong Place, at the Wrong Time, 43 CMLRev 63, 2006. 
55 Case C-212/06, Government of the French Community and Walloon Government [2008]; Case C-88/03, Portugal v 
Commission [2006]; Case T-211/04, Gibraltar v Commission [2008]. 
56 See Case C-36/02, Omega [2004]; C-359-360/04, Placanica [2007]. 
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The wording of Article 8 of the Protocol No. 2 enhances now the role of the Court, the national 

parliaments and the Committee of the Regions, and they have already showed their appreciation for the 

opportunity to play a major role in the subsidiarity check process57.  

The main objections to a stronger judicial enforcement of subsidiarity are related to the ECJ would be at 

“a comparative disadvantage in relation to the Union institutions in terms of legitimacy, resources, and 

competence”58. According to its case-law however, the Court could positively strengthen the judicial 

review through a rigorous check on adequate reasoning along with relevant evidence which justified the 

EU legislative intervention rather than national-states. The toolbox now seems to be adequate: impact 

assessments, explanatory memorandum, reports from national parliaments and Committee of the 

Regions, and amendments to the legislative proposal deriving from the EU institutions give the Court 

the chance to consider whether there is adequate evidence and reasoning to sustain the exercise of EU 

competence or not.  

 

3. Trilogues and subsidiarity, a case study: the amendment of Directive 96/71 on posting of 

workers. 

In the 2016 the Commission received 65 reasoned opinions from national Parliaments on the principle 

of subsidiarity59. That number is seven times higher than opinions raised in 2015, showing the increased 

interest by the Member States on the new checking subsidiarity mechanism. 

Whether the new early warning system along with the Commission’s guidelines will be effective tools 

providing national parliaments with a stronger and proactive role is yet to prove60. Some are rather 

skeptical, putting in doubt the practical importance of the new powers on subsidiarity given to national 

parliaments: they claim that the procedure created by the Protocol is not the better way for national 

parliaments to make their voice heard in the Union61. A better guarantee for due respect of the subsidiarity 

“would have been a requirement of an extra qualified majority within the Council and the European 

                                                           
57 As A. BIONDI reports (op. cit. p. 222), the former President of the Committee of the Regions said that “We will 
exercise this right with caution, but with great conviction in cases where we feel it necessary to defend the subsidiarity principle in EU 
lawmaking”. 
58 J. OBERG, Subsidiarity as a Limit to the Exercise of EU Competences, Yearbook of European Law, (2016), 16. 
59 Ibidem. 
60 For a whole picture see N. LUPO, Le molteplici funzioni dell’early warning system, alla luce del terzo cartellino giallo sui 
lavoratori distaccati, in Dialoghi con Ugo Villani; M. SEROWANIEC, Towards the Green Card – Strengthening the role of 
national parliaments in EU Affairs?, Torunskie Studia Polsko-Wloskie/ Studi polacco-italiani di Torùn, IX, 7-19.  
61 P. DE WILDE, Why the Early Warning System does not alleviate the Democratic deficit, OPAL working paper, n. 6/2012; 
A Manzella, I parlamenti nazionali nella vita dell’Unione, in S. Micossi e G.L. Tosato (a cura di) L’Unione europea del 
XXI secolo: nel dubbio per l’Europa, Il Mulino, Bologna, 2008, 333; R. BIN, P. CARETTI, G. PITRUZZELLA, Profili 
costituzionali dell’Unione Europea, Il Mulino, Bologna, 2015, 151. 
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Parliament, in case the national parliaments object on account of subsidiarity”62 or introducing a so-called 

green card for allowing national parliaments to propose new policies or legislation to the Commission, 

including amending or repealing the existing EU laws63. 

However, others are more optimistic64 and see in the new procedure a way of strengthening both the 

input and output legitimacy of the EU.  

A leading case is going to be the Commission’s amending proposal of Directive 96/71 on posting of 

workers in 2016, since the more recent yellow card was triggered against that65. As stipulated in the Treaty 

on the Functioning of the EU and reinforced by the case-law of the ECJ, the freedom of establishment 

and the freedom to provide services guarantee the mobility of businesses and professionals within the 

EU. However, with regard to the posting of workers, as a specific type of cross-border labor mobility, 

there is a need to balance internal market freedoms with measures guaranteeing respect for the rights of 

workers. Currently, the 1996 Directive on the posting of workers is being revised to address unfair 

practices experienced during its implementation where the internal market freedoms have prevailed over 

the social rights of workers66.  

In the years following the adoption of that Directive, the implementation, legal interpretation and 

regulation of the special case of posted workers exposed three specific challenges. Firstly, a widening gap 

of wage differentials between Member States created adverse incentives: labor cost differentials between 

countries with the highest and lowest minimum wage levels, have changed from a factor of 1:3 in 1999 

to 1:10 in 2015. As wage gaps continue to widen, and the overall labor costs continue to diverge between 

countries there is an increasing financial incentive, based on wage competition, for businesses to use 

posted workers. This incentive is seen in practice with a 44.4% increase in the number of postings 

between 2010 and 2014. Secondly, legal uncertainties and regulatory loopholes facilitated malpractices: 

the Directive does not set out clear criteria to define the temporary nature of work or what constitutes a 

                                                           
62 J. PETERS, National Parliaments and Subsidiarity: Think Twice, European Constitutional Law Review, 1/2005, 68-72. 
63 British House of Lords, The role of National Parliaments in the European Union, IX Report to the European Union 
Committee, 2014; M. SEROWANIEC, op. cit.; D. FROMAGE, National Parliaments in the Juncker Commission era: The 
green card initiative and beyond, in Quaderni costituzionali, 2015, n. 4, 1024.   
64 M. CARTABIA, I parlamenti nazionali nell’architettura costituzionale europea: che cosa resta in caso di mancata ratifica?, in 
L’integrazione dei sistemi costituzionali europeo e nazionali. Atti del XX Convegno annuale dell’Associazione 
Italiana dei Costituzionalisti, Cedam, Padova, 2007, 103; P. BILANCIA, L’early warning system nella prassi dello spazio 
pubblico europeo, in F. Lanchester (a cura di), Parlamenti nazionali e Unione Europea nella governance multilivello, Milano, 
Giuffrè, 2016, pp. 35-50; U. VILLANI, L’impatto del trattato di Lisbona sul ruolo dei Parlmenti nazionali, in C. 
Decaro e N. Lupo (a cura di), Il dialogo tra i Parlamenti: obiettivi e risultati, Luiss University Press, Roma, 2009, 
411. 
65 See N. LUPO, Le molteplici funzioni, cit., 4. 
66 See European Parliament - Directorate general for Internal Policies - Policy Department A: Economic and 
Scientific Policy, Posting of Workers Directive – current situation and challenges, 2016. 
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genuine posting from an ‘established’ firm in a Member State to an undertaking in a host Member State. 

These ambiguities have led to many concerns about the potential misuse of the Directive to circumvent 

employment and social security legislation through various loopholes such as rotational posting and 

letter-box companies. Thirdly, in view of the social policy provisions introduced into the European 

Treaties since the 2007 Lisbon Treaty revision, it is questionable whether the 1996 Directive provides an 

adequate legal instrument for ensuring a level playing field for free cross-border service provision while 

at the same time delivering an adequate foundation for the social rights of workers. In cases where the 

Directive leaves implementation and enforcement of minimum standards of employment to Member 

States, it relies on Court of Justice rulings to interpret the terminology in the Directive. However, rulings 

since the adoption of the Directive have not provided the necessary legal clarity. As the Commission 

rightfully notes, the lack of a clear standard generates uncertainty about rules and practical difficulties for 

the bodies responsible for the enforcement of the rules in the host Member State; for the service provider 

when determining the wage due to a posted worker; and for the awareness of posted workers themselves 

about their entitlements. In addition, with its four judgments in 2007/2008 in the cases Viking (C-

438/05), Laval (C-341/05), Rüffert (C-346/06) and Commission vs. Luxembourg (C-319/06), the Court 

of Justice has turned the employment standards originally conceived as minimum standards in the 

Directive into a ‘maximum ceiling’ of terms and conditions of employment. In the meantime, though, 

the Court has issued two judgments with a more protective effect for posted workers: in the Sähköalojen 

ammattiliittory case (C-396/13), it ruled that categorizing workers in different pay groups which are 

universally binding and transparent in a collective agreement has to also be applied to posted workers. 

More recently, it ruled in the Regio-Post case (C-115/14), that Member States can require tenderers of 

public procurements and their subcontractors to pay their employees a set minimum wage. 

According to its own political guidelines promoting the principle “the same work at the same place should 

be remunerated in the same manner”, the Commission thus adopted a proposal67 for a targeted revision 

of the Directive on posting of workers68. The purpose was to ensure that the implementation of the 

freedom to provide services in the Union would guarantee at the same time a level playing field for 

businesses and respect for the rights of workers. According to the proposal, all mandatory rules on 

remuneration in the host Member State should been applied to workers posted to that Member State.  

                                                           
67 COM (2016) 128 final. 
68 Directive 96/71/EC of the European Parliament and of the Council of 16 December 1996 concerning the 
posting of workers in the framework of the provisions of services, OJ L 18, 21.1.1997, p.1. 
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The Commission proposal69 elicited fourteen reasoned opinions from national Parliaments in eleven 

Member States. These reasoned opinions represent 22 out of a total of 56 votes, more than one-third of 

the total, thereby triggering the procedure of the early warning under Article 7(2) of Protocol No. 2 to the 

Treaties (the so-called "yellow card" procedure). In their reasoned opinions, the national Parliaments 

concerned stated in particular that existing rules were sufficient and adequate; that the Union was not the 

adequate level of the action; that the proposal fails to recognize explicitly Member States' competences 

on remuneration and conditions of employment; and, finally, that the proposal's justification with regard 

to the principle of subsidiarity was too succinct.  

In the auspice of improving the interaction with national Parliaments, the Commission engaged directly 

with national Parliaments and adopted a Communication concluding that since the proposal complies 

with the principle of subsidiarity it should be maintained unchanged70. In its Communication, while 

explaining why the rules in place are not sufficient and adequate to achieve that objective, the 

Commission recalled that “posting” -by definition- is of a cross-border nature and workers carrying out 

work at the same location have to be protected by the same mandatory rules, irrespective of whether they 

are local or posted workers. The Communication furthermore confirms the respect of the Member States 

competences to set remuneration and conditions of employment, in accordance with national laws and 

practice. Finally, the Communication addressed the question of justification of the proposal's compliance 

with the principle of subsidiarity, recalling the case law of the Court of Justice and referring to the 

explanatory memorandum and the Impact Assessment Report71.  

This case is remarkable for at least three reasons. First, it is sufficiently clear how low was the relationship 

between the reasoned opinion presented by the national parliaments and the compliance with the 

principle of subsidiarity and how valuable was indeed its substantial political basis in the national 

parliaments’ understanding. Second, it is meaningful that the Commission decided to maintain its 

proposal giving reasons exclusively on subsidiarity matters (which were no affected at all in the specific 

case) and simply rejecting the political issues. Authors have pointed out some significant aspects of this 

third yellow card: first, the reasoned opinions come from a well defined territorial area corresponding to 

ten Eastern European countries who joined the EU after 2004 enlargement; second, in this specific case 

the reasoned opinions presented are equal to the political position already expressed by their 

                                                           
69 Before that the 2014 Enforcement Directive was an important step forward in terms of giving the Directive on 
posting of workers the legal certainty and structure for administrative coordination required for successful 
implementation. However, the Enforcement Directive did not touch on the substantive aspects of the posting of 
workers Directive. So, a second path to reform is specifically targeted at bolstering the social rights of workers and 
facilitating a better balance with economic rights of free service provision. 
70 COM (2016) 505 final. 
71 Ibidem. 
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Governments in the Council during the co-legislative procedure; finally, the reasoned opinions are 

founded on a solid nationalistic basis to keep minimum wages available for the (eastern) workers posted 

in the western and wealthier countries72.  

What it is really remarkable, however, is the third reason of interest. For the first time ever, the debate 

about subsidiarity crossed what is proving to be the major (although informal) innovation in the law-

making process in the EU institutional history: trilogue agreements.  

After the Commission held to maintain its proposal, the inconsistent positions of the EP and the Council 

suggested to start an informal tripartite negotiation aimed to find a compromise agreement in the first 

reading of the ordinary legislative procedure. 

In the Parliament’s files, it is clear its focus in the Directive’s revision is strengthening the commitment 

to guarantee a common set of social rights in order to avoid unfair treatment by extending the legal basis 

to the wider provision of Article 153 TFEU (EU social policies) instead of keeping it under the freedom 

of services regulation principles. Its negotiating mandate73 was adopted by the plenary on 

23 October 2017 and  includes some change requests to the Commission proposal74, while the Council 

commitment has indeed two core revisions at the heart of its general approach75, coming after a troubled 

EU Ministers meeting (which witnessed a total France defeat) aimed to reach a broad support in order 

to have a stronger mandate for the trilogue.  

                                                           
72 This same social dumping warning was the main cause for the failure of French and Dutch referendum on the 
approval of European Constitution Treaty in 2005. 
73 After Council’s decision to start the trilogue also the plenary of the Parliament decided over the Employment 
Committee’s mandate proposal to trigger negotiations. The rapporteurs for the issue at stake are Elisabeth Morin-
Chartier (EPP, FR) and Agnes Jongerius (S&D, NL) who declared “Now that Council is ready to join the 
European Parliament at the negotiating table, we are very eager to finalise a Posting of Workers Directive that is 
up to date and fit for purpose. Things are moving in the right direction, but the devil is in the details. We will pay 
particular attention to the road transport issue, to make sure that the revision strikes the right balance between the 
freedom to provide services and better protecting workers”. 
74 Parliament’s amendments requests may be summarize as follows: a) all of the host country’s rules on 
remuneration, set by law or collective agreements, should apply to posted workers, and Member States should be 
obliged to publish all elements of their national remuneration policy, as well as information on collective 
agreements, on a special website; b) Parliament has extended the conditions of employment posted workers enjoy 
on a par with workers in the host state to the conditions of workers’ accommodation and allowance rates to cover 
travel, board and lodging expenses for workers away from their habitual place of work; c) host Member States 
could opt to apply regional or sectorial collective agreements, instead of national ones, if they offer more favorable 
conditions for posted workers; d) the Commission’s presumption on long-term posting is being taken up, subject 
to the possibility to grant extensions to undertakings based on a reasoned request made to the competent authority 
of the Member State where the worker is posted. 
75 Reducing the possible length of postings from 24 months (as proposed by the Commission) to 12 months with a possibility of a 6-month extension; the Council is not going as 

far as Parliament in only applying universally applicable collective agreements to posted workers across all sectors. 
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One of the main areas of confrontation during trilogues will be the refusal by the Council to put the 

directive under article 153 of the EU treaty, as required by the Parliament. The Council wants a text 

aiming at the good functioning of internal market while the Parliament is eager to protect workers.  

EU employment commissioner Marianne Thyssen said that "there are always differences at the start of 

trilogue negotiations, but that the institutions will sit together, exchange views and try to convince each 

other to find a good positive compromise"76. 

Tripartite interinstitutional negotiations (trilogues) between the Commission, Parliament and Council 

have so started with the hopes of reaching a first-reading agreement. 

 

4. Trilogues: early informal negotiation at any stage of the decision-making process 

Trilogues are tripartite meetings, that is informal negotiations on legislative proposals between the 

European Parliament, the Council of the European Union and the European Commission aimed at 

reaching early agreements on new EU legislation.  

Since the Treaty of Amsterdam77, the Council has been able to adopt a legislative act at first reading ‘if it 

approves all the amendments contained in the European Parliament’s opinion’ (Art. 294 TFEU). This 

formal provision has offered an informal space that decision-makers could (but need not) choose to fill.  

The word trilogues appeared for the first time in the 2007 Joint declaration by the three mentioned 

institutions on practical arrangements for the codecision procedure78. The declaration stated that the 

current practice involving talks between the Council Presidency, the Commission and the chairs of the 

relevant committees and/or rapporteurs of the European Parliament and between co-chairs of the 

Conciliation Committee “has proved its worth”79 and must “be encouraged”80. General principle nr. 7 

states that “Cooperation between the institutions in the context of codecision often takes the form of 

tripartite meetings (‘trilogues’). This trilogue system has demonstrated its vitality and flexibility in 

increasing significantly the possibilities for agreement at first and second reading stages, as well as 

contributing to the preparation of the work of the Conciliation Committee”. The Declaration confirms 

that such trilogues are usually conducted in an informal framework but then it tries to make them more 

                                                           
76 Other differences include the new rules of posting applied to road transport and the transition period before 
member states transpose the revised directive into their national law (Ministers agreed on four-year period while 
the Parliament supports a two-year transition). The Council also decided to exclude subcontractors from the 
directive, while the Parliament thinks that it is an important element to regulate the posted workers market. 
77 M. SHACKLETON and T. RAUNIO, Codecision since Amsterdam: a laboratory for institutional innovation and change, Journal 
of European Public Policy 2003, 10(2): 171 ss.  
78 European Parliament, Council and Commission, 2007/C 145/02, Joint Declaration on practical arrangements for the 
codecision procedure (Article 251 of the EC Treaty). 
79 Ibidem, General Principles n. 1. 
80 Ibidem, General Principles n. 2. 
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formal, introducing some general rules related to any stage of the ordinary legislative procedure where 

the trilogues may be held81. It is noteworthy that they have been subject to increasing degrees of 

formalization, leading to binding norms over time.  

Since their first appearance, trilogues have developed in practice from the need of the two branches of 

the legislature to manage their interdependence82. 

Such inter-institutional negotiations have now become standard practice for the adoption of EU 

legislative acts. Around ninety per cent of EU laws are by the time agreed at first reading83, with research 

by the Parliament estimating that the average law agreed at first reading takes seventeen months from 

start to finish84.  

The EU Treaties already contain detailed rules governing the Conciliation procedure between the co-

legislators85. In the ordinary legislative procedure, Article 294 of the TFEU inserted the so-called 

conciliation procedure before the third reading of the decision-making process. The aim was precisely to 

find a solution when the positions of the Parliament and the Council had proved to be irreconcilable in 

the first two readings. The Treaty of Lisbon has therefore introduced into the community law a 

conciliation procedure that would allow a joint solution to be reached to overcome the paralysis 

determined by the opposing and irreconcilable positions of the main bodies of the European Union.  

                                                           
81 A first attempt to regulate the procedure took place in 2004 with the adoption of non-binding EP Guidelines 
for First and Second Reading Agreements (European Parliament 2004), though to little avail. Committees 
continued to display a patchwork of different practices, often leaving rapporteurs considerable freedom to make 
deals. This raised ‘serious concerns […] about the potential lack of transparency and democratic legitimacy inherent 
in the first reading negotiations, but also about the quality of the adopted legislation. In 2007, a Working Party for 
Parliamentary Reform set up by the Conference of Presidents advocated a more detailed set of rules. These were 
adopted as the EP’s Code of Conduct in 2008 and annexed to the EP’s Rules of Procedure (RoP) in 2009 
(European Parliament 2008). However, the code did little to ease the tide of criticism owing to its lack of binding 
status. In 2011, the Constitutional Affairs Committee, at the request of the Conference of Presidents, drafted 
recommendations to give a legal status to the Code provisions. This new wave of reform led to the revision of 
Rule 70 (now 73) of the RoP on ‘Interinstitutional negotiations in legislative procedures,’, which incorporated key 
provisions of the Code into the Rules and introduced the possibility of making the opening of trilogue negotiations 
conditional upon a mandate delivered by the EP’s Plenary (Rule 70a, now 74).  
The 2011 revisions also involved specification of the composition of the EP negotiating team and their obligations 
for reporting back during the course of trilogue negotiations. The chair or designated vice-chair nominee and the 
shadow rapporteurs and/or political group coordinators (or designated alternative) of the lead committee became 
de jure members of the EP negotiating team besides the rapporteur. Negotiators are required to report back to the 
Committee after each trilogue meeting, with opportunities to report back to their political group, for the renewal 
of a mandate. Meanwhile, the political groups themselves also observe the trilogue negotiations directly. Where 
there is no scheduled meeting of the Committee to report back to, the Committee chair is required to convene a 
meeting of the designated political coordinators within each committee.  
82 For a whole picture on cultural institutionalization of trilogues see C. ROEDERER-RYNNING and J. 
GREENWOOD, The culture of trilogues, Journal of European Public Policy 2015, 22:8, 1148 ss. 
83 European Parliament, Activity report on codecision and conciliation: 7th parliamentary term, 2014. 
84 Ibidem. 
85 Treaty on the functioning of the European Union, Article 294, nr. 10-12. 
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A conciliation committee, composed of an equal number of members of the Parliament and Council 

representatives, is convened if the Council does not approve all of the Parliament's amendments at the 

second reading. If the committee does not agree on a joint text, the legislative act is not adopted and the 

procedure is ended. If a joint text is agreed, that text is forwarded to the Parliament and the Council for 

a third reading, and the wording of the joined text cannot be changed by the two institutions. 

The co-decision procedure became the ‘ordinary legislative procedure’ of the EU with the Treaty of 

Lisbon and has been the subject of a number of adaptations during its relatively short history. The formal 

process by which agreement is reached has proved to be, however, complex and time-consuming. It 

involves, potentially, multiple stages of deliberations and votes. Formal meetings between the co-

legislators (carried out in a “Conciliation Committee”) can occur, but only after the second reading, at 

the very end of the process. This can make for a lengthy and difficult process. 

In the post-Lisbon treaty era, in which lawmakers are actively encouraged to go faster in agreeing 

legislation, the conciliation process has been almost eliminated in recent years. In the 1999-2004 term, 

eighty-nine of the four hundreds EU legislative acts were completed after conciliation. In the first half of 

the current term, the figure was down to a mere four percent. Despite the conciliation procedure, 

trilogues enable the co-legislators to reach agreement at any stage of the legislative procedure, once the 

Commission has presented a proposal, even with no reference in the EU Treaties86. If the negotiations 

are successful, a compromise text is presented to the plenary of Parliament and the Council. If each co-

legislator formally approves the compromise text, it becomes law. 

According to Reh87, trilogues differ from the EU’s formal legislative procedure mainly in four ways. 

“First, membership in trilogues is restricted and non-codified. Trilogues involve a limited group of actors, 

and the boundaries of participation are neither codified nor publicly known”88. People attending trilogues 

may vary from file to file. Each institution designates its negotiators and defines its negotiating mandate. 

Trilogues may be organized at any stage of the legislative procedure (first, second or third reading) and 

any provisional agreement reached in trilogues is informal and has therefore to be approved by the formal 

procedures applicable within each of the two institutions. The Parliament reformed its Rules of Procedure 

in 2017, introducing the Section 3 entitled Interinstitutional negotiations during the ordinary legislative procedure 

where general rules on negotiations at any stage of the ordinary legislative procedure were provided89. In 

                                                           
86 See European Parliament, Rules of Procedure, 8th Parliamentary term, January 2017, Section 3, Interinstitutional 
negotiations during the ordinary legislative procedure where negotiations are specifically provided in different stages of the 
ordinary legislative procedure. 
87 C. REH, Is informal politics undemocratic? Trilogues, early agreements and the selection model of representation, Journal of 
European Public Policy 2014, 21:6, p. 825. 
88 Ibidem. 
89 European Parliament, Rules of Procedure, 8th Parliamentary term, January 2017. 



 

 
25        federalismi.it - ISSN 1826-3534                        |n. 7/2018 

 

 

 

  

the Parliament, for example, Rule 69f.1 states that “Parliament's negotiating team shall be led by the 

rapporteur and shall be presided over by the Chair of the committee responsible or by a Vice-Chair 

designated by the Chair. It shall at least consist of the shadow rapporteurs from each political group that 

wishes to participate”. The trilogues format, however, remains the same: together with Parliament’s 

negotiation team, around the table are officials from the European Commission and either the minister 

or senior civil servants from the country holding the EU Council presidency.  

“Second, trilogues are secluded, and their seclusion has neither been formally decided nor publicly 

justified. Access is highly restrictive and information on the decision-process is limited to feedback given 

by negotiators to their respective committees, and documentation on the decision-process is not publicly 

available”90. The participants are invariably armed with four-columned documents representing the 

starting position of the three institutions, with the fourth column left for the compromise text that is 

meant to emerge. According to Parliament’s Rules of Procedure “Any document intended to be discussed 

at a meeting with the Council and the Commission ("trilogue") shall be circulated to the negotiating team 

at least 48 hours or, in cases of urgency, at least 24 hours in advance of that trilogue” (Rule 69f.2 ) and 

“After each trilogue, the Chair of the negotiating team and the rapporteur shall, on behalf of the 

negotiating team, report back to the next meeting of the committee responsible. Where it is not feasible 

to convene a meeting of the committee in a timely manner, the Chair of the negotiating team and the 

rapporteur shall, on behalf of the negotiating team, report back to a meeting of the committee 

coordinators” (Rule 69f.3).  

“Third, the rules specifying what is ‘requested, prohibited, or permitted’ in trilogues are informal; as such, 

they are ‘created, communicated and enforced outside the officially sanctioned channels”91. Specifically, 

Parliament’s Rule 69f.4 reads “If negotiations lead to a provisional agreement, the committee responsible 

shall be informed without delay. Documents reflecting the outcome of the concluding trilogue shall be 

made available to the committee responsible and shall be published. The provisional agreement shall be 

submitted to the committee responsible, which shall decide, by way of a single vote by a majority of the 

votes cast, whether to approve it. If approved, it shall be tabled for consideration by Parliament, in a 

presentation which clearly indicates the modifications to the draft legislative act”. Since former Rule 70 

(2013) generally stated that "documents reflecting the outcome of the last trilogue shall be made available 

                                                           
90 C. REH, Is informal politics undemocratic?, cit., p. 825. 
91 Ibidem, p. 825 quoting  E. OSTROM, An agenda for the study of institutions, Public Choice 1986, 48: pp. 3 ss.; and G. 
HELMKE and S. LEVITSKY, Informal institutions and comparative politics: a research agenda, Perspectives on Politics 2004, 
2(4): 725 ss.  
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to the committee", one may pay attention on how much room has been taken away from the informality 

of the whole process, at least at the Parliament’s ground. 

“Finally, the political process cannot be concluded in the informal arena; any agreement reached in 

trilogue is intermediate until formalized by the EP’s plenary and a Council meeting”92.  

There is a clear benefit to reaching an early deal. This avoids the legislative proposal going back round 

the Parliament and Council for a second or even a third reading, which can add years to the decision-

making process.  

However, trilogues are problematic from a democratic perspective: they are secluded; involve a restricted 

number of participants selected according to unclear criteria; and produce intermediary outcomes that 

have to be sanctioned by formal decision-making processes. Scholars and professionals have inquired if 

trilogues weaken the democracy and transparency of the EU law-making procedure and, definitely, of 

the EU action93. 

The core issue is about the democratic accountability of trilogues. As the EU Ombudsman pointed out 

“In a representative democracy, citizens elect representatives to act on their behalf in decision-making 

processes, most importantly, in the process of making laws. Citizens then hold their representatives to 

account for how they perform, most notably at elections. This applies equally to Members of the 

European Parliament […] and to Member States’ Ministers (who can be held to account through national 

elections or via their national Parliaments). […] The legislative process in a representative democracy 

therefore requires, if the representative democracy is to function properly, a high level of transparency”94. 

According to that, European citizens, businesses and organizations should be able to follow each stage 

of the law-making procedure and to understand how the negotiators arrive at the endpoint, because the 

Treaties provide for legislating as openly as possible to maintain public trust.  

In 2015 such critical issues went under the attention of the European Ombudsman, who opened an 

investigation focused on the right balance between the public interest in transparency and the public 

interest in an effective and efficient legislative process in 201595. As a result, the Ombudsman has 

                                                           
92 Ibidem, p. 826. 
93 H.J. LAUTH, Informal governance and democratic theory, in T. Christiansen and C. Neuhold (eds), International Handbook 
on Informal Governance, Cheltenham 2012, pp. 40–64; A. RASMUSSEN and C. REH, The consequences of concluding codecision 
early: trilogues and intra institutional bargaining success, Journal of European Public Policy 2013, 20(7), p. 1006-24; C. 
REH, Is informal politics undemocratic?, cit., p. 837; C. LORD, The democratic legitimacy of codecision, Journal of European 
Public Policy 2013, 20(7), p. 1056–73; A.E. STIE, Democratic Decision-Making in the EU: Technocracy in Disguise, London 
2013.  
94 European Ombudsman, case OI/8/2015/JAS, 26 May 2015 - 12 July 2016, paragraphs 15-16. See also Sweden 
and Turco v Council, joined cases C-39/05 P and C-52/05 P, paragraph 46, where the Court has stated that the ability 
of EU citizens “to find out the considerations underpinning legislative action is a precondition for the effective exercise of their 
democratic rights”. 
95 European Ombudsman, case OI/8/2015/JAS, cit. 
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identified three core issues that involved institutions have to face for making trilogue more respondent 

to the democratic principle, related to the transparency of trilogues that arise for citizens: “citizens need 

to know if trilogue negotiations are taking place on a legislative proposal; they need general information 

about the content of those negotiations; and they need to know who is taking part in the negotiations”96. 

The Ombudsman made also a list of her own proposals to Parliament, Council and Commission to solve 

the critical issues of the trilogue agreements97, generally based on an improved circulation of information 

about trilogues agenda and participants, along with a wider documents availability98.  

 

5. Trilogues and the separation of powers in the EU 

It would be of great interest to investigate if an actual separation of powers is really provided in the EU 

legal context, whether in the Treaties or in the daily practice of the EU. Also, it would be worth inquiring 

whether trilogues exist because there is separation of powers or, by contrast, because that separation is 

not part of the very nature of EU legal system99. 

What seems more relevant for the purpose of this article, however, is how trilogues are shaping the 

institutional relationships between the Parliament, the Council and the Commission. It is, indeed, possible 

to see an evolution of the roles respectively played by the three institutions in the legislative process since 

trilogues appeared originally and how they are working nowadays. 

Some believe that trilogues, by the time, have been upgraded to the rank of institutionalized tools, because 

they “have moved away from being simple technical devices for managing the interdependence of the 

                                                           
96 Ibidem, para. 32. 
97 It is worth noting that the institutions presented a united front against the Ombudsman, challenging the 
admissibility of her inquiry. They argued that the organizational aspects of the legislative procedure fall outside of 
her mandate because the way these meetings are organized pertain to the Council’s and the Parliament’s political 
responsibilities as the EU co-legislators, and not to their administrative activity.  
98 Ibidem, The proposals. In summary the Ombudsman proposes that the institutions: 1) make proactively available, 
before trilogue negotiations begin, their positions on the Commission proposal; 2) make available general summary 
agendas before or shortly after trilogue meetings; 3) make proactively available four-column documents, including 
the final agreed text, as soon as possible after the negotiations have been concluded; 4) include, in legislative 
databases and calendars covering trilogues, links to any minutes or videos of the institutions’ public 
meetings where a trilogue has been discussed; 5) make proactively available a list of the representatives who 
are politically responsible for decisions taken during a Trilogue, such as the MEPs involved, the responsible 
Minister from the Council Presidency and the Commissioner in charge of the file. If the power to take decisions 
is delegated to civil servants, their identities should also be disclosed proactively; 6) make available as far as possible 
lists of documents tabled during trilogue negotiations; 7) to work together to make as much trilogue information 
and documentation as possible publicly available through an easy-to-use and easy-to-understand joint database. 
99 Those relevant issues are worthy to be deeply analyzed in the wider joint research program with the Center for 
International Law at the John Marshall Law School mentioned at the footnote n. 1. 
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co-legislators, to become cultural constructs crystallizing different conceptions of institutional design” of 

the EU institutions100.  

Institutionalization of trilogues brought some critical changes. On the one hand, it took to a classification 

of different kind of trilogue meetings; on the other, it changed significantly the Parliament’s and Council’s 

weighted powers in the legislative procedure.  

Trilogues originally emerged as a means to facilitate the ‘conciliation procedure’ envisioned in the 

Maastricht Treaty (1993), which obliged the Council and Parliament to meet (subject to strict institutional 

requirements) in order to reach an agreement. The Council soon learned the new realities of being a co-

legislator, in that Parliament would veto any attempt by the Council to reintroduce its common 

position101. The Council understood that legislative efficiency under codecision required early inter-

institutional confidence-building measures. Since the early days of codecision, trilogues have become the 

way of making EU laws after the Amsterdam Treaty (1999) making it possible for EU legislation to be 

passed at first reading, thereby extending their use beyond that of the very conciliation procedure.  

In the beginning of trilogues era, the Council seemed to play a stronger role during informal negotiation 

phases. Its superior organization adaptation, the chance to get much more information and the expertise 

of national administrations made it easy for the Council to play a very influencing role in early trilogues. 

The Parliament was instead a weaker player, having a marginal role in the informal -as in the formal- 

legislative process. 

By contrast, a more structured shaping of trilogues follows. Trilogues are actually made of three different 

kind of meetings: bilateral meetings, technical trilogues and political trilogues102. They all begin after the 

Commission has made its proposal. Bilateral meetings work as the first and interlocutory place to check 

if there is any ground of general and potential agreement between the Council Presidency and the 

Parliament’s representatives, and their respective technical assistants, over the Commission’s proposal. 

Technical and political trilogues then begin and meetings are run with a rigid separation between technical 

and political sessions. No politicians are admitted in the technical trilogues while assistants and counselors 

are allowed in political trilogues103. Institutions don’t want to let it possible for a technical meeting to 

become hybrid unless explicitly agreed. Several round of sessions may be necessary to draft a compromise 

text. 

                                                           
100 C. ROEDERER-RYNNING and J. GREENWOOD, The culture of trilogues, cit., p. 1153. 
101 M. SHACKLETON, The politics of codecision, Journal of Common Market Studies 2000, 38(2), pp. 325–342.  
102 C. ROEDERER-RYNNING and J. GREENWOOD, The culture of trilogues, cit., p. 1153. 
103 Ibidem, p. 1157. 
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Some logistic aspects could be useful to deeply understand how trilogues have changed traditional roles 

in the law-making procedure.  

All political trilogues are held in the Parliament facilities and they are presided by Parliament’s committee 

chairs involved depending of the topic at stage. Trilogues presidency decides about meetings’ convening 

and duration, and keeps the fourth-column document updated. Institutions’ delegations are not evenly 

constituted. The Parliament normally has the biggest representation (about thirty people, made up of 

politicians and staff), while the Council has the smallest (regularly one to three people from the Presidency 

staff)104; Commission’s delegation is made up of about eight to twelve people (and always at the highest 

level of hierarchy).  

As Roederer-Rynning and Greenwood find out “Whilst formal rules of the game place Parliament at a 

disadvantage viz. the Council (the higher threshold for a majority in second reading, etc.), Parliament has 

acquired leverage over Council through the routines established by the CCC or its secretariat on a cross-

committee basis, dominance of logistical arrangements in trilogues, and the advantage conferred by 

numbers in full political trilogues”105. Parliament’s delegation is bigger106 and get used to driving political-

based discussion: the size of the group matters and “the enlargement of the group favors the transitions 

of its norms to the form of law”107. 

 

6. Criticizing trilogues: the widening of the democratic deficit of EU institutions 

Trilogues are successful strategy discharging a potentially cumbersome procedure and reduce transaction 

costs and increase the speed of decision-making. They make EU legislation more efficient and promote 

interinstitutional co-operation108. 

Yet, some scholars maintain that whereas the efficiency of these meetings is undeniable the necessary 

balance between cost-time efficiencies and the principles of accountability, transparency and public 

participation remains to be determined.  

Critics of trilogues have focused on three major democratic challenges.  

                                                           
104 Ibidem, p. 1154. 
105 Ibidem, p. 1159. 
106 G. SIMMEL, The Sociology of Georg Simmel, The Free Press, 1950, p. 87 “It will immediately be conceded on the 
basis of everyday experiences, that a group upon reaching a certain size must develop forms and organs which 
serve its maintenance and promotion, but which a smaller group does not need. On the other hand, it will also be 
admitted that smaller groups have qualities, including types of interaction among their members, which inevitably 
disappear when the groups grow larger”. 
107 Ibidem, 103. 
108 The codecision statistics support this view: more than 1,000 legislative acts have been passed since 1999; in the 
first half of the 2009-2014 EP, a first reading dossier took on average merely 14.4 months to conclude, and only 4 
per cent of files went up to conciliation (European Parliament, Delegations to the Conciliation Committee, Activity 
Report 14 July 2009–31 December 2011, 2012, pp. 4-6). 
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First, the way the co-legislators come to decisions is undocumented and thus there is a lack of 

transparency of the legislative process109 and where Parliament and Council collude, they weaken public 

and minority control through mutual checks and balances taking the debate into secluded places of 

negotiation110.  

In addition, those authors have highlighted the constraints on political inclusion, public justification and 

parliamentary deliberation where “debate in the plenary with the full participation of all political groups 

and members” is “reduced in importance by informal negotiations taking place elsewhere” which reduce 

access opportunities for wider political debate111. 

Finally, trilogues would differentiate access to, and control over, decision-making, while seclusion would 

reduce access to information. Such differentiations disproportionately empower big political parties (and 

their rapporteurs in particular) as well as big Member States (and their Presidencies in particular) at the 

expense of small political groups and rank-and-file parliamentarians112. 

It is worth adding that trilogues have also raised the concerns of a broad spectrum of civil society and 

EU citizens, whose right to participate in the democratic life of the Union is being infringed. Public 

discussion of legislative proposals is the essence of any democratic decision-making process, they say. 

This is why EU citizens must be directly involved during the legislative process and able to scrutinize the 

performance of their representatives, as the Ombudsman argued113. Most of trilogue negotiations begins 

before the Parliament has adopted its first reading position officially, while the Council and the Parliament 

have already agreed on the final text of the legislation. As a result, the whole debate shifts from the 

plenary to closed-door meetings where only very few members of the Parliament take part. This would 

prevent an in-depth discussion of proposals by the elected representatives.  

Thus, according to their critiques, trilogues profoundly undermine and weaken the position of the only 

directly democratically-elected institution in the EU, the European Parliament. Furthermore, it means 

                                                           
109 R. IMBENI, J. PROVAN, and I. FRIEDRICH, Improving the Functioning of the Co-Decision Procedure, 2001, Discussion 
Document Presented by the Vice-Presidents Responsible for Conciliation, p. 2 available at 
http://www.statewatch.org/news/2001/ mar/codecision.pdf; T. BUNYAN, Secret trilogues and the democratic deficit, 
2007, p. 7, available at http://www. statewatch.org/analyses/no-64-secret-trilogues.pdf; C. REH, Informal politics: 
the normative challenge, in T. Christiansen and C. Neuhold (eds), International Handbook on Informal Governance, cit., pp. 
65–84; C. REH, Is informal politics undemocratic?, cit., p. 826; A.E. STIE, Democratic Decision-Making in the EU: Technocracy 
in Disguise, cit. 
110 C. LORD, The democratic legitimacy of codecision, cit., p. 1059–1063. 
111 R. IMBENI, J. PROVAN, and I. FRIEDRICH, Improving the Functioning of the Co-Decision Procedure cit., p. 2; C. LORD, 
The democratic legitimacy of codecision, cit., p. 1059–1063; A.E. STIE, Democratic Decision-Making in the EU: Technocracy in 
Disguise, cit. 
112 H. FARRELL and A. HÉRITIER, The invisible transformation of codecision: problems of democratic legitimacy, SIEPS Report 
No 7, Stockholm 2003; ID., Interorganizational negotiation and intraorganizational power in shared decision-making, 
Comparative Political Studies  2004, 37(10), pp. 1184–1212.  
113 European Ombudsman, case OI/8/2015/JAS, cit. 
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that the public cannot scrutinize the positions held in the course of the meetings by the rapporteur and 

shadow rapporteur, the Commission and the Member States within the Council.  

The disclosure policy of trilogue-related documents is also being contested. Contrary to the general rule 

of openness in legislative activity, neither the position of the three institutions nor the minutes of trilateral 

negotiations are disclosed to the public while the legislative process is ongoing. This would prevent public 

participation from taking place. 

In its case-law regarding Article 4(2) of Regulation 1049/2001 on public access, the European Court of 

Justice since Turco stressed that openness “enables citizens to participate more closely in the decision-

making process and guarantees that the administration enjoys greater legitimacy and is more effective 

and more accountable to the citizen in a democratic system. Those considerations are clearly of particular 

relevance where the Council is acting in its legislative capacity [...]. Openness in that respect contributes 

to strengthening democracy by allowing citizens to scrutinize all the information which has formed the 

basis of a legislative act. The possibility for citizens to find out the considerations underpinning legislative 

action is a precondition for the effective exercise of their democratic rights”114. 

In the post-Lisbon era, thus ECJ case-law has emphasized the formal division between legislative and 

non-legislative documents, since in the first situation openness principle should apply according to Article 

15 TFEU115 and the ECJ case-law and access to documents relating trilogues has become particularly 

topical116. 

In a nutshell, for critics of trilogues, openness and transparency constitute the best means to overcome 

the “democratic deficit” and to make the EU closer to citizens. 

 

7. Advocating Trilogues: efficiency, democracy, and legitimacy 

Starting from the famous Lincoln declination of democracy117, there have been three main normative 

criteria through which the dimension of the democratic deficit that invests the European institutions was 

                                                           
114 Grand Chamber, joined cases C-39/05 P and C-52/05 P., Kingdom of Sweden and Maurizio Turco v. Council, 2008, 
paras. 45-46. 
115 “1. In order to promote good governance and ensure the participation of civil society, the Union institutions, 
bodies, offices and agencies shall conduct their work as openly as possible. 
2. The European Parliament shall meet in public, as shall the Council when considering and voting on a draft 
legislative act. […]” 
116 P. LEINO, Secrecy, Efficiency, Transparency in EU Negotiations: Conflicting Paradigms? Politics and Governance 2017, 
5(3), pp. 6-15. 
117 A. LINCOLN, The Gettysburg Address, 1863 in S. McIntire (ed), American Heritage Book of Great American Speeches, 
New York 2001, pp. 91-92 “[…] this nation, under God, shall have a new birth of freedom and that government 
of the people, by the people, for the people, shall not perish from the earth”. 
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measured in literature. On the one hand, output effectiveness for the people; on the other hand, input 

participation by (and of) the people118. 

I will try to address those arguments to maintain that trilogues, along effectiveness, enhance both 

democracy and legitimacy as well. 

a) The process of European integration has proceeded on the presumption that the legitimacy of 

the EU emanates from its capacity to deliver the wanted results. In other words, one of the 

strongest rationale to advocate legitimacy in EU institutions (and actions) has been based on its 

effectiveness. As already argued before in this article, it is widely known and acknowledged by 

both scholars and professionals that trilogues enhance effectiveness. Small delegations, with a 

strong legislative mandate by their sending institutions, are more capable to find early agreements. 

If a compromise text is accomplished, it is more likely that it may encounter the favor of people 

whom is going to be affected by it. Trilogues meet output legitimacy, strengthening the role of 

the EU institutions which are perceived as more effective and thus closer to the needs of the 

people.  

In addition to reinforcing the effectiveness of Community action, trilogues also reinforce everything in-

between inputs and outputs, what goes on in the black box of governance, which has been very happily 

outlined in literature as throughput legitimacy119.  

b) Is democracy actually affected by trilogue delegations’ size, as most critics affirm? There are a 

bunch of arguments which can be used against that assertion. 

First of all, such delegations are normally exploited in any democratic system in order to find early 

agreements at any given level where majority decisions have to be taken, well before those decisions must 

formally be taken. Secondly, despite what happened in early trilogues, Parliament’s delegations are now 

appointed according to the Rules of Procedure as amended in 2017: along with the Chair of the 

Committee responsible, the majority is also represented in EP delegations as well as minority or any 

political group which wish to participate in the informal negotiations. Thirdly, delegations receive a clear 

                                                           
118 As V.A. SCHMIDT, Democracy and Legitimacy in the European Union Revisited: Input, Output and ‘Throughput, cit., p. 4 
argues “The concepts of output and input legitimacy as applied to the EU have their origins in the work of Scharpf 
[F.W. SCHARPF, Demokratietheorie zwischen Utopie und Anpassung. Konstanz 1970], who delineated ‘output-oriented’ 
legitimization as centering on the ability of EU institutions to govern effectively for the people and ‘input-oriented’ 
legitimization as involving political participation by the people”.  
119 Ibidem, p. 5 “‘Throughput’ legitimacy concentrates on what goes on inside the ‘black box’ of EU governance, in 
the space between the political input and the policy output, which has typically been left blank by political systems 
theorists. It focuses on the quality of the governance processes of the EU as contributing to a different kind of 
normative legitimacy from both the performance-oriented legitimacy of output and the participation-oriented 
legitimacy of input. Throughput is process-oriented, and based on the interactions – institutional and constructive 
– of all actors engaged in EU governance”.  
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negotiating mandate during plenary sessions and bilateral talks do not start before both Parliament and 

Council mandates are in place. Furthermore, respective delegations cannot depart from the given 

mandates during negotiations. The Council, as institution participating to trilogues, should be less 

affected by those kind of criticism, since the Council’s law-making process has always used to be inspired 

to secrecy and no-transparency. However, the Council has traditionally conditioned the opening of 

trilogue negotiations to the support of substantive majority, elaborated through an open (although not 

public) process allowing each national delegation to annotate a draft proposal circulated by the Presidency 

and Secretariat120.  

Fourthly, any compromise text agreed during trilogues is then subject to the final vote of the plenary in 

the Parliament and the Council, according to general rules provided in the Treaties: procedures, voting, 

and majority thresholds remain those of the ordinary legislative procedure along with the guarantees 

thereof. 

Moreover, all the procedural guarantee discussed in the first part of this article, as early warning system, 

an increased involvement of national parliaments and regions, along with ECJ authority over subsidiarity 

and proportionality may be activated immediately after the Commission has made its new legislative 

proposal; therefore, well before the trilogues start.  

Finally, scholars generally agree that the Parliament’s role in the legislative process has improved since 

trilogues have been institutionalized121: trilogues’ presidency and ruling matter, as do delegations’ sizes and 

logistic advantages122. Since the Parliament is the unique institution directly elected by the people, a 

Parliament-driven trilogue model offers major guarantees in terms of democracy, legitimacy and 

representation. 

c) Does legitimacy really depend on openness and transparency? As long as Treaties and regulations 

provide for the general rule of working as openly as possible, they also provide derogations and 

exclusions as well. For example, Article 4(3) of Regulation 1049/2001 set a meaningful exception: 

“Access to a document, drawn up by an institution for internal use or received by an institution, 

which relates to a matter where the decision has not been taken by the institution, shall be refused 

if disclosure of the document would seriously undermine the institution’s decision-making 

process, unless there is an overriding public interest in disclosure”. Article 4(3) has been used 

irrespectively of the distinction between legislative and non-legislative actions, which does not 

                                                           
120 C. ROEDERER-RYNNING and J. GREENWOOD, The culture of trilogues, cit., p. 1159-1160. 
121 Supra, para. 5. 
122 C. ROEDERER-RYNNING and J. GREENWOOD, The culture of trilogues, cit., p. 1159. 
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reflect the realities of EU decision- making, where many procedures do not fall clearly under 

either of these two categories123. 

The European Ombudsman has recently closed a strategic inquiry concerning the proactive transparency 

of trilogues, stressing their role as the forum where the deals are done124. The issue at stake was the correct 

trade-off between transparency and efficiency of trilogues: which information and documents could be 

made available to the public, and when. Also the Ombudsman maintained that “It is arguable that the 

interest in well-functioning trilogue negotiations temporarily outweighs the interest in transparency for 

as long as the trilogue negotiations are ongoing”125, recommending however that the four-column 

documents should be made proactively available as soon as possible after the negotiations have been 

concluded126. 

Finally, some recent Court cases127 on the neglected disclosure of documents relating to the trilogue stage 

of negotiations confirm that the argument based on transparency is necessary for the legislative process 

to be understood, constitutes in itself a public interest that must be protected […], cannot provide an 

appropriate basis for establishing that the principle of transparency is of especially pressing concern and 

could thus prevail over the reasons justifying the refusals to grant access to the requested documents”128 

since it is for the institution concerned to weigh the particular interest to be protected through non-

disclosure and “the exchanging of legal views between the legal services of three institutions in order to 

reach a compromise regarding a legislative text in the context of a trilogue may, where appropriate, be 

described as legal advice and, as a result, may fall under the exception relating to legal advice”129 because 

“the legal services act under a mandate and with the aim of reaching an agreement. They thus 

simultaneously act as negotiators and advisers with regard to legal matters”130. It is worth noting that the 

concept of ‘legal advice’ is not defined in Regulation No 1049/2001 and it is apparent from the case-law 

in Turco131 that the concept of ‘legal advice’ relates to the content of a document and not to its author or 

its addressees. “As is apparent from a literal interpretation of the words ‘legal advice’, this is a question 

                                                           
123 Case C-612/13 P, ClientEarth v. Commission, 2015; Case T-402/12, Schlyter v. Commission, 2015 (confirmed by 
European Court of Justice (fourth chamber) C-331/15 P, 2017). 
124 Supra, para. 4. 
125 European Ombudsman, case OI/8/2015/JAS, cit., 2016, para. 54. 
126 Ibidem, para. 56. 
127 Herbert Smith Freehills LLP v. Commission (2016); Herbert Smith Freehills LLP v. Council (2016); Philip 
Morris Ltd v. Commission (2016). The pending case T-540/15 De Capitani v. European Parliament, 2015 concerns 
especially the four-column documents used as a basis for trilogues and will be delivered (supposedly) in March 22 
2018. 
128 Case T-710/14, Herbert Smith Freehills LLP v. Council (2016), para. 72. 
129 Ibidem, para. 59. 
130 Ibidem, para. 60. 
131 Sweden and Turco v Council, joined cases C-39/05 P and C-52/05 P, cit., para. 38-39. 
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of advice relating to a legal issue, regardless of the way in which that advice is given. In other words, it is 

irrelevant, for the purposes of applying the exception relating to the protection of legal advice, whether 

the document containing that advice was provided at an early, late or final stage of the decision-making 

process. In the same way, the fact of the advice having been given in a formal or informal context has no 

effect on the interpretation of those words”132.  

The most recent jurisprudence of the Court therefore definitely supports our arguments in favor of 

trilogues, not only over their valuable contribution to the efficiency of the EU law-making process, but 

even over the sustainable trade-off between their legitimacy and democracy shape over critics’ openness 

and transparency claims.  

                                                           
132 Case T-710/14, Herbert Smith Freehills LLP v. Council (2016), para. 48. 


