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Abstract: The activity of the European Banking Authority (EBA) often implies not only technical, but 
also political, economic and social evaluations. That is hardly compatible with the traditional agency 
model based on a depoliticized activity. The evolvement of the EBA, and of the European Supervisory 
Authorities (ESAs) in general, demands profound scholarly attention, including a critical analysis of 
recent CJEU jurisprudence. In light of such jurisprudence, which is taking distance from the Meroni case 
(a key authority on the limitations imposed on the ESAs rule-making), this article aims at rethinking EU 
agencies’ position within the EU executive, with particular reference to the activity of the EBA in 
payment systems. To this scope, this article explores the role and activity of the EBA in contributing to 
develop the EU Single Rulebook through its drafting of the relevant Regulatory Technical Standards 
(RTSs), such as the ones on strong customer authentication and on secure communication.  
 
Sommario: 1. Introduction. 2. EBA’s functional prominence. 2.1. Delegation of powers to the EBA. 
2.2. EBA’s mandate under the revised Payment Services Directive. 2.3. Drafting EBA’s regulatory 
technical standards on strong customer identification. 3. In the shadows of constitutional framework. 
3.1. The CJEU Meroni ruling. 3.2. Re-reading Meroni: policy-making beyond technical assessment. 3.3. 
New constitutional structure under the Lisbon Treaty. 4. Evolution of the EU administrative system. 4.1. 
Expanding the technocratic aspects of EU governance. 4.2. Toward multi-mode and multi-level agencies’ 
accountability. 5. Conclusions.  
 

1. Introduction 

The financial crisis revealed the fragility of the European Union (EU) banking market, built upon 

minimum harmonization and mutual recognition. A consistent regulatory and supervisory approach, to 

financial innovation especially, was then deemed desirable to avoid regulatory arbitrage and impairing the 

smooth functioning of the Single market. The development of the EU Single Rulebook and the 

establishment of the Banking Union have been significant milestones. In the field of payment services, 

they have been effectively facilitated by the delegation of powers to the European Banking Authority 

                                                           
* Peer reviewed. This paper has been presented at the 3rd Annual Conference of the Associazione docenti di diritto ed 
economia (ADDE), “Judges and the economy”, held on November 30 and December 1, 2017 in Trento (Italy) and 
at the Society of International Economic Law (SIEL) Biennial Conference, “International Economic Law in Unsettling 
Times”, held on July 11-14 2018 in Washington D.C., American University, Washington College of Law. This 
paper has been also accepted for presentation at the French Law and economics Association Annual Conference, to be held 
in Nancy, France, on October 11-12, 2018. 
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(EBA).1 The EBA – which is one of the numerous so-called “independent administrative agencies”, 

whose proliferation we experience in many jurisdictions (especially in the EU over the past decade) - has 

been mandated2 to monitor financial innovation across the EU and to foster a consistent supervisory 

approach to these innovations. Together with the other ESAs, it plays a major and growing role in the 

current European supervisory regime. 

The regulation of innovative payment services by the Regulatory Technical Standards (RTSs) drafted by 

the EBA under the new Payment Services Directive (“PSD2”)3, however, raise important and novel 

questions of law. The activity of the EBA, often implying not only technical, but also political, economic 

and social evaluations, is hardly compatible with the traditional agency model based on a depoliticized 

activity. There are a number of constitutional and legitimacy problems such as the limits that the 

constitutional “non-delegation doctrine” imposes on discretionary powers of the ESAs as well as the 

uneasy relationship between EBA’ RTSs and the constitutional provisions on non-legislative acts (arts 

290 and 291 TFEU).4 

                                                           
1 The EBA is part of the European System of Financial Supervision (ESFS). In addition to the EBA, a European 
Insurance and Occupational Pensions Authority and a European Securities and Markets Authority (the European 
Supervisory Authorities, “ESAs”) as well as a Joint Committee of the ESAs have been established. All three ESAs 
were created in January 2011, along with the European Systemic Risk Board, which was mandated to oversee risk 
in the financial system as a whole. Coherent with the Treaty principles of subsidiarity and proportionality, the ESFS 
is an integrated network of national and Union supervisory authorities, leaving day-to-day supervision to the 
national level. See Regulation (EU) No 1093/2010 of the European Parliament and of the Council of 24 November 2010 
establishing a European Supervisory Authority (European Banking Authority) amending Decision No 716/2009/EC and 
repealing Commission Decision 2009/78/EC (OJ L 331, 15.12.2010, at 12), (“EBA Founding Regulation”), Recital 9; 
Report of the high-level group on financial supervision in the EU, chaired by Jacques De Larosiere (“DE 

LAROSIÈRE Report”), Brussels, 25 February 2009, at 47. In the ESFS rulemaking is centralized, but the focus of 
supervision largely remains at the national level, EUROPEAN COMMISSION, European financial supervision, 
Communication COM(2009)252 Final, at 9; E. WYMEERSCH, The European financial supervisory authorities or ESAs, in 
E. WYMEERSCH, K. HOPT and G. FERRARINI (eds.), Financial Regulation and Supervision: A Post-Crisis Analysis (OUP, 
2012), at 234; C. DI NOIA and M. GARGANTINI, Unleashing the European Securities and Markets Authority: Governance 
and accountability after the CJEU decision on the short selling Regulation (Case C-270/12), 15 EBOR (2014) 1, 40. On the 
reasons behind the creation of the EBA, S. CAPPIELLO, The EBA and the Banking Union, Eur Bus Org Law Rev 
(2015) 16, 421–437, at 423 ff. 
2 Regulation (EU) No. 1093/2010, supra, Article 9(4). 
3 Directive (EU) 2015/2366 of the European Parliament and of the Council of 25 November 2015 on payment services in the 
internal market. The PSD2, which entered into force on 13 January 2016, aims to foster competition, facilitate 
innovation, promote customer convenience and consumer protection, strengthen security and contribute to the 
single EU payments market. EU countries had to transpose the Directive into national law by 13 January 2018. As 
of July 1, 2018, some Member States have not yet communicated their transpositions measures. 
4 G. TSAGAS, The regulatory powers of the European Supervisory authorities: constitutional, political and finctional considerations, 
in M. ANDENAS and G. DEIPENBROCK (eds), Regulating and supervising European financial markets, Springer 2016; N. 
MOLONEY, Institutional governance and Capital Markets Union: Incrementalism or a ‘big bang’?, 13 European Company and 
Financial Law Review (2016), at 376; M. BUSUIOC, “Rule-making by the European Financial Supervisory Authorities: 
Walking a tight rope”, 19 ELJ (2013), 111; E. FERRAN, “The existential search of the European Banking 
Authority”, 17 EBOR (2016), at 285. D. MUGGE, The political economy of Europeanized financial regulation, 20 Journal 
of European Public Policy (2013), 458. N. MOLONEY, “Capital Markets Union: ‘Ever closer Union’ for the EU 
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The evolvement of the EBA, and the ESAs in general, has “practical importance and normative 

significance”5. It demands then profound scholarly attention, including a critical analysis of recent CJEU 

jurisprudence. In light of such jurisprudence, which is taking distance from the Meroni doctrine6 (a key 

authority on the limitations imposed on the ESAs rule-making), this article aims at rethinking the EU 

agencies position within the EU executive, with particular reference to the activity of the EBA in payment 

systems. To this scope, this article explores the role and activity of the EBA in contributing to develop 

the EU Single Rulebook through its drafting of the relevant RTSs, such as the ones on strong customer 

authentication and on secure communication. This analysis aims to shed some light on the distinction 

between constitutional limitations, political concerns and functional objectives that shape the regulatory 

role of the ESAs.7 

 

2. EBA’s functional prominence 

2.1. Delegation of powers to the EBA 

The delegation of powers to the EBA8 has effectively facilitated the development of the EU Single 

Rulebook in the field of payment services.9 Much progress have been achieved by the EBA - during its 

first seven years of operation - in promoting a stronger and more integrated regulatory framework in 

highly complex and dynamic systems such as payment markets, without the corresponding loss of 

flexibility. 

                                                           
financial system?”, 41 EL Rev. (2016), at 307; J. ZEITLIN, Extending Experimentalist Governance? The European Union 
and Transnational Regulation (OUP, 2015). 
5 D. HALBERSTAM, The promise of comparative administrative law: a constitutional perspective on independent agencies, in S.R. 
ACKERMAN, P.L. LINDSETH and B. EMERSON (eds), Comparative administrative law, Eldgar, 2017, 139-180, at 156. 
As highlighted by Halberstam, ‘[a]dministrative agencies help get the job of governance done.’ D. HALBERSTAM, 
supra, at 139. 
6 Case 9/56 Meroni v High Authority [1957 and 1958] ECR 133; Case 10/56, Meroni v. High Authority [1957-1958] 
ECR 157. 
7 The discussion reveals the “anxieties and hopes about vindicating the values of constitutionalism”, D. 
HALBERSTAM, supra, at 140.  
8 The EBA Founding Regulation, supra, mandates the EBA to act in the field of activities of credit institutions, 
financial conglomerates, investment firms, payment institutions, and electronic money institutions. The EBA is 
tasked with monitoring new and existing financial activities, and market developments in the areas of its 
competence, and may adopt guidelines and recommendations or provide advice to the European Parliament, the 
Council and the Commission, with a view to promoting the safety and soundness of markets and convergence of 
regulatory and supervisory practices and to achieving a coordinated approach to the regulatory and supervisory 
treatment of new or innovative financial activities. 
9 The EU Single Rulebook aims to provide a single set of harmonised prudential rules which institutions 
throughout the EU must respect. The term Single Rulebook was coined in 2009 by the European Council in order 
to refer to the aim of a unified regulatory framework for the EU financial sector that would complete the single 
market in financial services. See http://www.eba.europa.eu/regulation-and-policy/single-rulebook. Report from the 
Commission to the European Parliament and the Council on the operation of the ESAs and the ESFS, COM (2014) 509 final 
of 8 August 2014 annex 1.  

http://www.eba.europa.eu/regulation-and-policy/single-rulebook
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The main contribution to the EBA’s position of functional prominence within the composite 

administration for financial services is provided by its new regulatory tools. These tools are binding and 

non-binding regulatory measures, aimed at building compliance in a non-coercive way and relying on 

adaptation and gradual regulatory convergence.10 

The so-called “Level 1” (L1) legislation is complemented not only by delegated and implementing acts 

issued by the Commission (or the Council in case of implementing acts) on the basis of specific mandates 

provided by L1 legislation, but also by the Commission’s delegated or implementing acts which are based 

– again, pursuant to the mandates provided in the L1 text – respectively on draft regulatory or 

implementing technical standards submitted by the EBA to the Commission, in line with the process set 

out in the EBA Founding Regulation11. In addition to these, there is a wider range of different tools – such 

as guidelines and recommendations which, even though not legally classifiable as binding, nevertheless 

contribute to the creation of the EU Single Rulebook. Through the use of these tools, the EBA is called 

to guide a consistent interpretation and application by national authorities of EU principles, rules and 

standards. This choice is justified by the nature of the EBA as an highly specialized EU administration 

and internally designed in such a way to give voice to the national competent authorities. 

The RTSs represent the more powerful innovation in the new territory of the ESAs’ rule-making power. 

The RTSs are delegated acts under article 290 of the Treaty on the Functioning of the European Union 

(“TFEU”), introduced by the Lisbon Treaty, which lays down procedures of delegation and 

implementation in EU primary law for the first time. According to article 290, the content of RTSs shall 

be limited by the legislative acts on which they are based, shall be of technical nature and shall not imply 

strategic decisions or policy choices. As to their adoption, the European Parliament and the Council 

delegate power to the Commission to adopt RTSs. Such delegation of rule-making power has to be in 

line with the fundamental principles of the EU, the rule of law, the principle of checks and balances and 

the democratic principle in particular.  

Administrative networks coordinated by EU agencies set up by the EU in order to respond to the 

financial crisis, such as the EBA and the ESAs in general, are probably the most complex arrangements 

based on the cooperation among national, supranational and composite authorities, but functionally 

dominated by an EU body.12 Such specialized networks are in line with a consolidated tradition in EU 

                                                           
10 E. CHITI, In the aftermath of the crisis: the EU administrative system between impediments and momentum, EUI working 
papers, Law 2015/13, at 9. 
11 EBA Founding Regulation, supra, Articles 10 to 15.  
12 The literature on agencies abounds. For relevant bibliography, see T. TRIDIMAS, EU agencies, Competition Law, and 
ECSB initiatives on Securities Clearing and Settlement, in Yearbook of European Law, vol. 58(1), 2009, 216-307, fn. 67 at 
230. Also, on the perspective adopted by the Author, E. CHITI, An important part of the EU's institutional machinery. 
Features, Problems and Perspectives of European Agencies, 46 Common Market Law Review (2009), at 1395-1442. 
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administrative law since the last twenty-five years, which goes beyond the traditional dichotomy between 

centralized and decentralized administrative action,13 based on various combinations of transnationalism 

and supranationalism14. 

This evolution reflects a complex and dynamic environment. At the beginning of the financial crisis 

(2007-2010), recognizing the limits of minimum harmonization,15 EU policy-makers moved to maximum 

harmonization, creating the EU Single Rulebook, i.e. a single set of rules directly applicable in the EU. 

This movement from minimum to maximum harmonization gave birth to the ESAs. While maximum 

harmonisation tends to compromise the regulator’s ability to respond to fast-evolving circumstances, 

ESAs have been created as EU bodies in charge of the co-ordination of the administrative networks. 

These arrangements reflect the need to preserve enough flexibility in legislative acts and to provide an 

efficient system of delegated legislation.16 Modern regulatory techniques are characterized by flexibility, 

adaptability, diversity, experimentalism and continuing deliberation. Networks have been commonly 

preferred to hierarchy as “new modes of governance”, with a view to encouraging stakeholder 

participation and a cooperative relationship between the regulator and the industry.17 

However, there is a move towards more hierarchy and centralization, as the case of EBA and the other 

ESAs demonstrate. For example, compared to its predecessor (the Committee of European Banking 

Supervisors), the EBA has been not only equipped with advanced rule-making powers,18 but also 

mandated to monitor financial innovation across the EU and to foster a consistent supervisory approach 

to these innovations19. In line with this, the European Commission has recently proposed changes which 

                                                           
13 See E. CHITI and C. FRANCHINI, L’integrazione amministrativa europea, Bologna, Il Mulino, 2003; H.C.H. HOFMANN 
and A.H. TÜRK (Eds.), EU Administrative Governance, Cheltenham, Edward Elgar, 2006; H.C.H. HOFMANN and 
A.H. TÜRK (Eds.), Legal Challenges in EU Administrative Law. Towards an Integrated Administration, Cheltenham, 
Edward Elgar, 2009; P. CRAIG, EU Administrative Law, II ed., Oxford, Oxord University Press, 2012, at 79 ff. 
14 For a taxonomy of those instruments, see E. CHITI, The Administrative Implementation of European Union Law: A 
Taxonomy and Its Implications, in H. HOFFMANN and A. TÜRK (Eds.), Legal Challenges in EU Administrative Law. 
Towards an Integrated Administration, Edward Elgar, 2009, at 9-33. 
15 De Larosiere Report, supra. 
16 T. TRIDIMAS, EU Financial Regulation: Federalization, Crisis Management, and Law Reform, in E. WYMEERSCH, K. 
HOPT, G. FERRARINI (Eds), supra, at 793.  
17 J. BLACK, Paradoxes and Failures: ’New Governance’ Techniques and the Financial Crisis, (2012) 75 Modern Law Review 
1037; G. DE BÚRCA and J. SCOTT, Introduction: New Governance, Law and Constitutionalism, in G. DE BÚRCA and J. 
SCOTT (eds) Law and New Governance in the EU and The US, Oxford: Hart Publishing, 2006, p. 3; C. FORD, New 
Governance, Compliance, and Principles-Based Securities Regulation, (2008) 45 American Business Law Journal 1. 
18 EBA Founding Regulation, supra, Articles 10 and 15. 
19 EBA Founding Regulation, supra, Article 9(4). To strengthen such task, EBA has established an internal committee 
dealing with financial innovation, with a view to achieving an EU-wide coordinated approach by competent 
authorities to the regulatory and supervisory treatment of innovative activities. 
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aim to ensure that all the ESAs can assume enhanced responsibility for financial markets supervision and 

that they must be adequately equipped in terms of powers, governance and funding.20 

EU bodies in charge of the co-ordination of the administrative networks enjoy a strengthened position, 

relying on powers more elaborated and incisive than those traditionally accorded to EU bodies within 

administrative composite systems. This move towards more hierarchical and centralized arrangements is 

countered by the other limiting the action of the functionally prominent EU body. Such tension produces 

several operational issues, which jeopardize the capacity of the new implementing mechanisms to ensure 

the full effectiveness of EU laws.  

 

2.2. EBA’s mandate under the revised Payment Services Directive  

The payments market in the EU has been rapidly developing in the last few years, with the development 

of innovative payment services and instruments, including mobile payments, instant payments and 

contactless solutions.  

To adapt to this innovative environment, the revised Payment Services Directive (PSD2)21 introduces 

far-reaching changes, by fostering competition and facilitating innovation. In particular, the PSD2 

introduces new and innovative payment services – namely “account information”22 and “payment 

initiation services”23 – which can be provided by non-bank entities. Non-bank providers have now the 

possibility to access the bank account of their customers, thus challenging the dominant position that 

banks hold in the provision of payment services. 

                                                           
20 COM/2017/0536 final - 2017/0230 (COD), Brussels, 20.9.2017. In September 2017, the European Commission 
has proposed a legislative package that is intended to increase substantially the powers of the ESAs and to replace 
the funding currently provided by national competent authorities with direct funding by firms. Such proposal has 
entered an approximately 18 month long legislative process during which the eventual structure and powers of the 
ESAs will be shaped by negotiations with the European Council and the European Parliament. The Commission, 
therefore, has encouraged the European institutions to treat the proposals “as a matter of priority” in order to 
ensure their entry into force before the end of the current legislative term of the Parliament in 2019. 
21 Directive (EU) 2015/2366, supra.  
22 Under the PSD2, an ‘account information service’ is an online service which provides consolidated information 
on payment accounts held by a payment service user with PSPs. While these services already exist in some 
European countries, the PSD2 will bring them within the scope of regulation. This will ensure that account 
information service providers (AISPs) can receive access to payment accounts, whilst also placing requirements on 
them to ensure security for users. 
23 Under the PSD2, a ‘payment initiation service’ is an online service which accesses a user’s payment account to 
initiate the transfer of funds on their behalf with the user’s consent and authentication. Payment initiation services 
provide an alternative to paying online using a credit card or debit card. These services are already used for online 
payments in some European countries. The new rules will bring payment initiation services within the scope of 
regulation. This will ensure that payment initiation service providers (PISPs) receive access to payment accounts, 
whilst also placing requirements on them to ensure security for users. 
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Because of these changes, and of the digitalization of the retail payments ecosystem, one of the main 

objectives of the PSD2 consists of increasing consumer protection, including a general enhancement of 

the levels of security for electronic payment services and dealing with the issue of authentication 

possibilities that allow payment service providers (PSP) to verify a customer’s identity. 

To achieve this goal, the PSD2 confers on the EBA the mandate to deliver, in close cooperation with the 

European Central Bank (ECB), several RTSs.24  

One of the most controversial pieces of work mandated to the EBA by the PSD225 proved to be the 

RTSs on “strong customer authentication” (SCA) and on “common and secure open standards of 

communication” (CSC). These RTSs specify the security requirements incumbent banks and non-banks 

will have to comply with when accessing payment accounts in order to protect the confidentiality and 

the integrity of the payment service users’ personalised security credentials. These RTSs are related to the 

security of payment transactions as well as the safety and integrity of the consumer’s data in cases where 

the PSP has introduced IT systems that are poorly protected against cyber-attacks. These security 

measures should ensure that payment services offered electronically be carried out in a secure manner, 

adopting technologies able to guarantee the safe authentication of the user and reduce the risk of fraud. 

The also include the requirements for “common and secure open standards of communication” (CSC) 

between PSPs26, payers and payees. 

PSPs' use of a form of “strong customer authentication” (SCA) have been already mandatory in the 

majority of the EU members via their adoption from 2016 of the EBA's Guidelines on the Security of Internet 

Payments27 requiring SCA for internet payments.28 These guidelines provide for the implementation of a 

                                                           
24 The PSD2 has conferred 11 mandates on the EBA, including developing 6 RTSs and 5 sets of guidelines. As of 
July 1, 2018, the EBA has delivered most of them, including draft RTS on strong customer authentication and 
common and secure communication under Article 98 of the PSD2 (Final draft adopted by the EBA and submitted 
to the European Commission), while other are under development. See https://www.eba.europa.eu/regulation-
and-policy/payment-services-and-electronic-money/-/activity-list/MgjX6aveTl7v/more. 
25 PSD2, Article 18. The PSD2 requires PSPs to apply SCA when the payer: (a) accesses its payment account online; 
(b) initiates an electronic payment transaction; or (c) carries out any action through a remote channel that may 
present a risk of payment fraud or other abuses (unless a relevant exemption applies). The payer's PSP (i.e. their 
account servicing payment service provider – often a bank) must apply SCA when a payer initiates payments, or 
requests information through, respectively, a payment initiation service provider or an account information service 
provider (each a new type of PSP under the PSD2). 
26 Under the PSD2, PSPs include “account servicing payment service providers” (ASPSPs, mainly banks), 
“payment initiation service providers” (PISPs), “account information service providers” (AISPs). 
27 EBA, Final guidelines on the security of internet payments, EBA GL/2014/12. The Guidelines are based on the 
recommendations of the European Forum on the Security of Retail Payments (SecuRe Pay), a voluntary 
cooperative initiative set up by the ECB and comprising relevant authorities from the European Economic Area 
(EEA) with the aim of facilitating understanding of issues related to the security of electronic retail payment 
services. 
28 ECB, Recommendations for the security of internet payments. Final version after public consultation, 2013, at 3: “Strong 
customer authentication is a procedure based on the use of two or more of the following elements – categorised 

https://www.eba.europa.eu/regulation-and-policy/payment-services-and-electronic-money/-/activity-list/MgjX6aveTl7v/more
https://www.eba.europa.eu/regulation-and-policy/payment-services-and-electronic-money/-/activity-list/MgjX6aveTl7v/more
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transaction risk analysis as an alternative authentication method to evaluate the risks related to a specific 

transaction, taking into account criteria such as, for example, customer payment behaviour. In any case, 

the PSD2 and the draft RTSs are much more detailed on SCA than the Guidelines.  

The draft RTSs include exemptions from the application of SCA.29 The idea of providing exemptions is 

to ensure the possibility of making payment initiation easier for users. The underlying assumption being 

that SCA could create a slower payment initiation. The PSD2 acknowledges then the benefit of allowing 

the development of user-friendly and accessible means of payment.  

 

2.3. Drafting EBA’s regulatory technical standards on strong customer identification 

Drafting the RTSs required extensive and difficult public consultations and intense dialogue with all the 

different categories of stakeholders (including banks, third party providers, e-commerce players, card 

schemes and consumers’ associations). It needed a difficult balance of a number competing objectives 

set up in the PSD2, including enhancing security, promoting competition, ensuring technological and 

business-model neutrality, contributing to the integration of payments in the EU, protecting consumers, 

facilitating innovation and enhancing customer convenience.30  

First of all, every payment innovation should strike the right balance between security and a positive user-

experience31. A lack of consumer understanding of risks when entering personal information into mobile 

apps without passwords, as well as weak authentication requirements established by merchants or PSPs, 

can result in consumer detriment, including fraud. The EBA’s decision not to include a “low risk 

transaction” exemption marks a significant change from the precedent set by the Guidelines32. The industry 

had hoped to use such an exemption to identify low risk transactions given the pattern of client-specific 

and market behaviour. The EBA, while recognizing that “there is merit in implementing a transaction 

risk analysis”,33 did not include this exemption because it “was not able to identify which minimum set 

                                                           
as knowledge, ownership and inherence: i) something only the user knows, e.g. static password, code, personal 
identification number; ii) something only the user possesses, e.g. token, smart card, mobile phone; iii) something 
the user is, e.g. biometric characteristic, such as a fingerprint. In addition, the elements selected must be mutually 
independent, i.e. the breach of one does not compromise the other(s). At least one of the elements should be non-
reusable and non-replicable (except for inherence), and not capable of being surreptitiously stolen via the internet”. 
29 The PSD2 formalises the requirement to have exemptions to SCA and requires the EBA to give further details 
for exemptions. The draft RTS builds upon the Guidelines, although not all the exemptions have been retained. 
30 A. ENRIA, FinTech: regulatory challenges and open questions, Lecture by Andrea Enria, Chairperson of the European 
Banking Authority, 8 May 2017, at 6. 
31 G. ARDIZZI, Innovation in customer authentication methods, card-based internet payments and user experience: empirical evidence 
from Italy, Joint ECB-BI conference, Roma, 30 November and 1 December 2017.   
32 EBA, Final guidelines on the security of internet payments, supra. 
33 EBA, Consultation Paper On the draft Regulatory Technical Standards specifying the requirements on strong customer 
authentication and common and secure communication under PSD2, EBA-CP-2016-11, 12 August 2016, para. 54, at 16. 
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of information the RTS should require for such transaction risk analysis to be sufficiently reliable”.34 In 

any case the EBA, concurring with the views expressed by merchants’ acquirers or payees’ PSPs, made it 

clear in the RTS that “both payees’ and payers’ PSPs could trigger such an exemption under their own 

and exclusive responsibility but with the payer’s PSP having the final say”.35 

Second, the objective of enhancing competition, and therefore entry of new players challenging incumbent 

banks, had to be achieved while pursuing at the same time the objective of strengthening payment security 

and protecting customers. Following the consultation, on one hand, the EBA maintained the requirement 

for third party providers to access customers’ bank accounts via a dedicated interface (i.e. not via the 

online banking interface made available to the account holder), which is key to ensure proper 

authentication of the provider. On the other hand, the EBA addressed also the concern of non-banks that 

banks could deliberately make such access difficult, by introducing a duty for banks to ensure the same 

level of availability and performance as the interface offered to and used by their own customers, with 

the same level of contingency measures in case of unavailability. 

Similarly, the objective of facilitating innovation and ensuring technology neutrality had to be balanced 

with the objective of contributing to a single EU payment market, which may call for greater 

standardization of some requirements and therefore potentially narrow down the room for innovation.  

Standardization is a fundamental and efficient tool to accelerate technological innovation and to create 

an Internal Market through non o quasi legislative tools. Today, thanks to the “juridification of 

standardization”, the EU provides for a much closer partnership between the EU political institutions and 

the European Standards Organizations (ESOs). ESOs output may become a de facto legislative tool.36 This 

is particularly the case for mandated standards, which, after their preparation by the ESOs, acquire a 

quasi-public law function through their incorporation in EU legislative instruments, such as in the EBA’s 

RTSs37. 

                                                           
34 As the EBA explained in EBA, Draft Regulatory Technical Standards, supra, at 9, para 22, “whereas under Directive 
2007/64/EC, transactions with low levels of risk could then be exempted from strong authentication in line with 
the EBA guidelines on internet payments, in a post-PSD2 world, where SCA is the principle for all transactions, 
the balance has changed and any exemption in the RTS would need to be defined narrowly as explained in the 
previous paragraph”. 
35 EBA, Draft Regulatory Technical Standards, supra, at 10, para 24. 
36 M. MEDZMARIASHVILI, ‘Delegation of Rulemaking Power to European Standards Organizations: Reconsidered’. Legal Issues 
of Economic Integration 44, no. 04 (2017), 353–366. The article considers the delegation debate in light of the recent 
developments at the legislative level, i.e.adoption of Regulation 1025/2012, and in case law, namely the ESMA 
and James Elliott cases. It argues that the current changes leave room for viewing delegation to European standards 
bodies as lawful if constrained by a judicial review. In turn, the James Elliott case creates an opportunity to establish 
the CJEU’s jurisdiction over harmonized European standards and to ensure legal accountability. 
37 M. MEDZMARIASHVILI, supra. 
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After many discussions, the EBA removed several references to technological standards to allow for 

greater neutrality and incentives to innovate. For example, references to ISO 27001 are removed. 

References to ISO 20022 – which itself is only a standard for developing standards for different services 

in the financial industry – remain, but are further clarified with regards to scope. The EBA agreed with 

the majority of respondents to the Consultation Paper that, in order to ensure technology neutrality and 

allow for “the development of user-friendly, accessible and innovative means of payment”38, it should 

not define the authentication elements further.39 Rather, the draft RTS provides that the elements should 

contain security features such as the use of non-repeatable characters and algorithm specifications.  

It remains to see whether this approach will lead to a fragmented market, with e.g. many different API 

(i.e. “application program interface”) solutions, which will not be beneficial to innovation.40 In a recent 

Letter sent to the EBA,41 the Commission states that neither the EBA nor the Commission can 

reasonably anticipate all the problems with APIs, nor can they specify in the RTS how these should be 

addressed. Instead, the EBA and the Commission will rely on relevant market players to develop APIs 

that work for all sides (i.e., third-party providers, banks and payment service users). As suggested in the 

Letter, the best way in which they can help national supervisors is by supporting this work by market 

participants, ensuring that they identify and solve problems themselves at an early stage42. 

After making a number of changes to the substance (and therefore also to the balances and trade-offs) 

of the draft RTSs it had initially proposed, the EBA submitted them to the European Commission for 

adoption on February 23, 2017.  

Since then, the draft RTSs have remained controversial. The Commission disagreed with parts of them 

and, in a controversial move, decided to make some amendments. By letter dated 24 May 2017, the 

Commission, acting in accordance with the procedure set out in the fifth and sixth paragraphs of Article 

                                                           
38 This is one of the objectives set up in the PSD2. 
39 EBA, Consultation Paper, supra, para. 28, at 11-12. 
40 EBA, Draft Regulatory Technical Standards on Strong Customer Authentication and common and secure communication under 
Article 98 of Directive 2015/2366 (PSD2), Final Report, EBA/RTS/2017/02 23, February 2017, p. 8. Para 18.  
41 Letter from Olivier Guersent (European Commission Director-General, DG FISMA) to Andrea Enria (EBA 
Chairman), dated February 13, 2018, available at 
https://www.eba.europa.eu/documents/10180/2101654/Letter+from+Olivier+Guersent+COM+replying+to
+the+EBA+Letter+on+RTS+on+SCA+and+CSC+-+13022018.pdf/faf94000-a982-4ef2-84f5-d1dc3e5a30ee. 
42 The Berlin Group – consisting of almost 40 banks, associations and PSPs from across the EU – has defined a 
common API standard called “NextGen PSD2”. Initiatives are also launched in Poland, Slovenia and France. In 
the UK, the Competition and Markets Authority has required British banks to set up an independent 
implementation entity, called Open Banking, which is working on the standadization initiative.  

https://www.eba.europa.eu/documents/10180/2101654/Letter+from+Olivier+Guersent+COM+replying+to+the+EBA+Letter+on+RTS+on+SCA+and+CSC+-+13022018.pdf/faf94000-a982-4ef2-84f5-d1dc3e5a30ee
https://www.eba.europa.eu/documents/10180/2101654/Letter+from+Olivier+Guersent+COM+replying+to+the+EBA+Letter+on+RTS+on+SCA+and+CSC+-+13022018.pdf/faf94000-a982-4ef2-84f5-d1dc3e5a30ee
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10(1) of the EBA Regulation, informed the EBA of its intention of only partially endorsing the RTSs, 

amending Chapters 1, 3 and 5 of the draft RTSs presented by the EBA.43  

Also, there has been continued lobbying from various market participants44, in particular with regard to 

the Commission’s proposal to change the RTSs in terms of “account information service providers” 

(AISPs) and “payment initiation service providers” (PISPs) accessing customer information.45  

As stated in the EBA Founding Regulation, the intention of the EU legislator is that RTSs be amended by 

the Commission “only in very restricted and extraordinary circumstances”: 

The Commission should endorse those draft regulatory technical standards by means of delegated acts 

pursuant to Article 290 TFEU in order to give them binding legal effect. They should be subject to 

amendment only in very restricted and extraordinary circumstances, since the Authority is the actor in close 

contact with and knowing best the daily functioning of financial markets. Draft regulatory technical 

standards would be subject to amendment if they were incompatible with Union law, did not respect the principle of 

proportionality or ran counter to the fundamental principles of the internal market for financial services as reflected in the 

acquis of Union financial services legislation.[emphasis added]46  

The Commission made some amendments. It is clear that the amendments suggested by the Commission 

were not prompted by one of the “very restricted and extraordinary circumstances” mentioned in the 

EBA Founding Regulation.47  

First, the Commission proposed that the audit performed in relation to the exemption based on using a 

transaction risk analysis be performed by statutory auditors.48  

The EBA agreed with the Commission on the importance of the audit being independent and conducted 

by auditors with the appropriate expertise. However, the limitation to external auditors in the case of the 

                                                           
43 European Commission, Communication to the Commission on the intention to endorse, with amendments, the draft Regulatory 
Technical Standards submitted by the European Banking Authority for strong customer authentication and common and secure open 
standards of communication in accordance with Article 98(4) of Directive (EU) 2015/2366, C(2017) 3459 final, Brussels, 
24.5.2017, available at https://ec.europa.eu/transparency/regdoc/rep/3/2017/EN/C-2017-3459-F1-EN-
MAIN-PART-1.PDF.  
44 See EBA, Opinion on the European Commission’s intention to partially endorse and amend the EBA’s final draft regulatory 
technical standards on strong customer authentication and common and secure communication under PSD2, EBA/Op/2017/09, 
29 June 2017, available at 
https://www.eba.europa.eu/documents/10180/1894900/EBA+Opinion+on+the+amended+text+of+the+RT
S+on+SCA+and+CSC+%28EBA-Op-2017-09%29.pdf. 
45 See the EU Commission’s proposed amendments to the EBA draft RTS as well as the Commission’s 
accompanying letter setting out the main changes introduced. Both documents submitted to the EBA on May 24, 
2018, are available at https://www.eba.europa.eu/documents/10180/1806975/(EBA-2017-E-
1315)%20Letter+from+O+Guersent,%20FISMA+re+Commission+intention+to+amend+the+draft+RTS+on
+SCA+and+CSC+-Ares(2017)2639906.pdf/efbf06e1-b0e9-4481-88e5-b70daa663cb9.   
46 EBA Founding Regulation, supra, Recital 23. 
47 EBA Founding Regulation, supra, Recital 23.  
48 Article 3(2) of the draft RTS as amended by the EBA. 

https://ec.europa.eu/transparency/regdoc/rep/3/2017/EN/C-2017-3459-F1-EN-MAIN-PART-1.PDF
https://ec.europa.eu/transparency/regdoc/rep/3/2017/EN/C-2017-3459-F1-EN-MAIN-PART-1.PDF
https://www.eba.europa.eu/documents/10180/1894900/EBA+Opinion+on+the+amended+text+of+the+RTS+on+SCA+and+CSC+%28EBA-Op-2017-09%29.pdf
https://www.eba.europa.eu/documents/10180/1894900/EBA+Opinion+on+the+amended+text+of+the+RTS+on+SCA+and+CSC+%28EBA-Op-2017-09%29.pdf
https://www.eba.europa.eu/documents/10180/1806975/(EBA-2017-E-1315)%20Letter+from+O+Guersent,%20FISMA+re+Commission+intention+to+amend+the+draft+RTS+on+SCA+and+CSC+-Ares(2017)2639906.pdf/efbf06e1-b0e9-4481-88e5-b70daa663cb9
https://www.eba.europa.eu/documents/10180/1806975/(EBA-2017-E-1315)%20Letter+from+O+Guersent,%20FISMA+re+Commission+intention+to+amend+the+draft+RTS+on+SCA+and+CSC+-Ares(2017)2639906.pdf/efbf06e1-b0e9-4481-88e5-b70daa663cb9
https://www.eba.europa.eu/documents/10180/1806975/(EBA-2017-E-1315)%20Letter+from+O+Guersent,%20FISMA+re+Commission+intention+to+amend+the+draft+RTS+on+SCA+and+CSC+-Ares(2017)2639906.pdf/efbf06e1-b0e9-4481-88e5-b70daa663cb9
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review of the transaction risk analysis exemption, is unlikely to ensure and guarantee the quality and 

independence of the audit and may also impose disproportionate new requirements on a number of 

PSPs.49 

Second, the Commission proposed adding an exemption to SCA for certain corporate payments when 

they use dedicated payment processes or protocols50.Such exemption focuses on specific existing 

practices involving business-to-business and machine-to-machine payment transactions using specific 

protocols, because these are assumed to be less risky.  

However, in 2016, the EBA made an assessment and found that there was no reliable evidence to suggest 

that all corporate transactions were low risk. In addition, there are already a number of exemptions under 

the RTSs and exclusions under the PSD2 that would cover many corporate transactions. Also, defining 

an exemption on the basis of the use of a specific technology, such as machine-to-machine payments, 

would contravene the objective of the RTS to be technologically neutral. 

Third, the Commission proposed that, in relation to the use of exemptions to SCA, PSPs should report 

to the EBA the outcome of their monitoring and the methodology used to calculate the fraud rate under 

the exemption based on using transaction risk analysis, in addition to reporting this information to the 

national competent authorities51. 

This amendment did not carefully consider that the EBA does not have direct supervisory powers over 

the concerned institutions. The EBA should be enabled, instead, to obtain any data directly only if it felt 

the need to do so (“upon request”).  

Fourth, the Commission proposed that, in case of unavailability or inadequate performance of a dedicated 

interface, “payment initiation service providers” (PISPs) and “account information service providers” 

(AISPs) should be allowed to access information using the customer interface52.  

It is fundamental ensuring a discrimination-free access. The responses from PISPs/AISPs, in turn, 

suggest that they are generally not against communication via a dedicated interface but want to remain 

free to access the payment account in the event that the dedicated interface is not working properly. TPPs 

are concerned that “account servicing payment service providers” (ASPSPs) will not deliver what is 

needed, especially in case of a dedicated interface, where the ASPSP may not have an incentive to provide 

the best possible interface to competitors, likely not investing enough resources to maintain these 

infrastructures and/or to provide technical support for access to the interface.53 The EBA is also skeptical 

                                                           
49 See EBA Opinion (2017), supra.  
50 New Article 17 of the draft RTS as proposed by the Commission. 
51 Articles 18(3) and 20(2) of the draft RTS as amended by the EBA. 
52 Article 33 of the draft RTS as proposed by the Commission. 
53 EBA, Consultation Paper, supra, para. 65, at 19. 
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about the extent to which the amendment would efficiently address market concerns. Also, the proposed 

amendment would have a number of negative consequences, namely cost increase, increased 

fragmentation compromising the development of standardized application programming interfaces, 

competitive disadvantages for “payment initiation service providers” (PISPs) and “account information 

service providers” (AISPs) wishing to enter the market, no improvement of technical reliability, 

incompatibility with PSD2’s security requirements, supervisory constraints and unclear consumer 

understanding and consent.54   

The Commission finally adopted an amended version of the RTSs on November 27, 2017, which takes 

into account some of the EBA's comments on an intermediary draft. The adoption by the Commission 

was followed by a three-month period for review by the European Parliament and the Council, which 

lapsed on February 27, 2018. As neither institution raised any objections, the Commission went ahead 

with the publication of the RTSs in the Official Journal of the European Union. The RTSs entered into 

force on the day after their publication, on March 14, 2018 (Commission Delegated Regulation No. 

2018/389).55 The obligations set forth in these RTSs will apply after a transitional period of 18 months, 

on September 14, 2019. 

After the recent adoption of the RTSs by the Commission, on June 13, 2018, the EBA published a 

Consultation Paper on draft guidelines on the conditions to be met to benefit from an exemption from 

contingency measures under Article 33(6) of the Delegated Regulation56. The draft guidelines propose a 

pragmatic approach to the four conditions that an “account servicing payment service providers” 

(ASPSPs) must meet if it wishes to benefit from an exemption. Their aim is to provide clarity for all 

parties involved (that is, ASPSPs, national competent authorities and the EBA) on the information to be 

considered to determine whether an exemption request meets the conditions.  

Alongside the Consultation Paper just mentioned, the EBA has published an opinion on implementation 

of the RTS on SCA and CSC57. The opinion focuses on implementation of the RTS. It sets out the EBA’s 

views in “pressing” areas identified by the market and national competent authorities (NCAs), including 

on exemptions to SCA, consent, the scope of data sharing, and requirements for APIs and dedicated 

interfaces to take into account. Although the opinion is addressed to NCAs, it might be useful for PSPs, 

among others.  

                                                           
54 EBA Opinion (2017), supra, at 9-10. 
55 Commission Delegated Regulation No 2018/389 supplementing the PSD2 with regard to regulatory technical 
standards for strong customer authentication and common and secure open standards of communication 
56 EBA/CP/2018/09. 
57 EBA-Op-2018-04. 
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Both the draft guidelines and the opinion are designed to clarify a number of issues identified by market 

participants relating to the RTS on SCA and CSC. 

 

3. In the shadows of constitutional framework  

3.1. The CJEU Meroni ruling 

The functional prominence of the EBA, as exemplified by the process leading to the RTSs above 

described, is countered by the reluctance to provide the agency with binding powers.  

The creation of EU agencies, and the delegation to them of regulatory competences,58 have been a matter 

for debate for a long time since they are not explicitly regulated in the Treaty or general secondary 

legislation. The notable absence of the position of EU agencies in the system of non-legislative acts and 

delegation of powers laid down in Articles 290-291 TFEU is inevitably a cause for critical concern, in 

relation to the nature of the EU executive and the possible conflicting roles of the Commission and the 

agencies and their accountability. This absence displays the agencies as actors that are operating in the 

shadow of hierarchy, which would be at odds with the principle of conferral.  

Because of the absence of a general legal framework on the possibility to delegate general implementing 

powers to entities other than the Commission and the Council, the powers of EU agencies are still 

subjected to the constitutional limits the CJEU formulates in its case law.59  

In the Meroni judgement, in the 1950s, the CJEU stated that EU agencies – which are established by EU 

legislation in order to accomplish specific technical, scientific or managerial tasks - cannot enjoy extensive 

discretionary powers.60 Beginning from Meroni, the CJEU case law has shaped the development of the 

“agentification” process which has been characterized by the “non-delegation doctrine”.61 According to 

this doctrine,62 agencies can take individual decisions in specific sectors, but are not allowed to adopt 

                                                           
58 It should be noted that the establishment of agencies is but one form of delegation recognized in the Community 
legal order. See T. TRIDIMAS (2009), supra, at 253. 
59 The CJEU’s “mission”, as article 19 of the Treaty on the European Union establishes, is “to ensure that in the 
interpretation and application of the Treaties the law is observed”.  
60 T. TRIDIMAS (2009), supra, 230 ff. 
61 Meroni is commonly cited as the key authority on the limitations imposed on the ESAs rule-making powers. M. 
BUSUIOC, Accountability, control and independence: The case of European agencies, 15 ELJ (2009), 599–615; D. CURTIN, 
Delegation to EU non-majoritarian agencies and emerging practices of public accountability, in D. GERADIN, N. PETIT and R. 
MUÑOZ (eds), Regulation Through Agencies in the EU: A New Paradigm of European Governance?, Edward Elgar, 2014, 
pp. 88–119; M. BUSUIOC, D. CURTIN and M. GROENLEER, Agency growth between autonomy and accountability: the 
European Police Office as a ‘living institution’, 18 Journal of European Public Policy (2011), 848–867. 
62 The non-delegation doctrine has been enshrined also in the Commission white paper, Commission of the 
European Communities, European Governance - A White Paper, Brussels, 25.7.2001 COM(2001) 428, at 23: “Agencies 
can be granted the power to take individual decisions in specific areas but cannot adopt general regulatory 
measures. In particular, they can be granted decision making power in areas where a single public interest 
predominates and the tasks to be carried out require particular technical expertise”. 
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general regulatory measures. Agencies’ decisions should be limited to areas whereby the tasks do not ask 

for a balancing of conflicting public interests, for exercising political discretion or for making complex 

economic evaluations, but rather for technical competences. Meroni defines specific requirements for the 

transfer of powers to authorities which are not provided in EU primary law. The Meroni doctrine excludes 

the delegation of powers involving a wide margin of discretion, establishing that a delegating authority 

might not confer upon an authority powers different from those which the delegating authority itself 

received under the EU Treaty.  

The tension between supporting centralization within the network, on one hand, and constraining the 

action of the EBA, on the other hand, raises several operational issues, which prevent the smooth 

functioning of the market. 

 

3.2. Re-reading Meroni: policy-making beyond technical assessment  

The relevance of the Meroni doctrine to current-day agencies should be called into question.63  

A strict interpretation of Meroni and Romano64, a later judgement, excludes, respectively, that EU agencies 

may adopt measures implying any kind of discretionary choice65 and may be granted rule-making 

powers66. Such interpretation is now challenged by recent CJEU jurisprudence, which - it is worth noting 

- has never applied its restrictive Meroni ruling to today’s agencies67. Rather, in its case law, especially in 

its recent ESMA – Short selling case68, the CJEU has been differentiating more and more modern EU 

agencies from the ones in Meroni.  

First, the ESAs are EU bodies with legal personality, which have been established under public law, while 

the Meroni case concerned agencies established under private law.  

Also, in ESMA the CJEU allows agencies to further develop their own regulatory roles. The case deals 

with the limits of the creation of agencies within the EU and their powers imposed by EU constitutional 

                                                           
63 G. TSAGAS, supra, at 119. 
64 Case 98/80, Romano [1981] ECR 1241. 
65 In Meroni, the CJEU made a clear distinction between two kind of powers: on one hand, the delegation of purely 
executive powers, compatible with the Treaty; on the other hand, the delegation of discretionary powers, not 
compatible with the Treaty. See E. CHITI (2015), supra, at 4 fn. 7. 
66 Case 98/90, Romano [1981] ECR 1241, according to which the Treaty provisions on the implementation of EC 
law and on the system of judicial protection excludes that an administrative body may be “empowered by the 
Council to adopt acts having the force of law”.  
67 M. CHAMON (2011), EU agencies between Meroni and Romano or the devil and the deep blue sea, Common Mark Law Rev 
48(4):1055–1075, at 1056. 
68 Case C-270/12, United Kingdom of Great Britain and Northern Ireland v European Parliament and Council of the European 
Union, concerning the ESMA’s power to adopt emergency measures on the Member States’s financial markets in 
order to regulate or prohibit short-selling. 
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law, in particular with the Meroni69 and Romano70 judgments, as well as the new constitutional structure 

created with the Lisbon Treaty with respect to delegated and implementing powers.  

The CJEU drew a distinction between the agencies in its Meroni and Romano rulings from the 

contemporary ‘agencification’ of the European administrative landscape.   

What concerned the CJEU in its earlier case law was both the ex-ante control over the delegation of 

discretionary implementing powers and the ex-post capacity for judicial review to ensure that bodies and 

agencies acted within legal limits. Looking at an agency like ESMA, the CJEU was satisfied that the ESMA 

acts within a legal framework in which it has discretion to act. In a context of complex and sophisticated 

financial instruments, ESMA was sufficiently confined by the general legal framework establishing it as 

well as by more substantive norms including those laid down in delegated acts adopted by the 

Commission.  

Moreover, the Advocate General in ESMA noted that the post-Lisbon regime extends judicial review 

into the activity of EU agencies71, thus differentiating modern EU agencies from the ones which 

underpinned the restrictive approach in Meroni and Romano72. It held that powers “precisely delineated 

and amenable to judicial review in the light of the objectives established by the delegating authority” 

comply with the requirements laid down in Meroni. 

The CJEU clarified also that articles 290 and 291 TFEU do not provide for a closed system of delegated 

regulatory powers. They permit delegation of powers not only to the Commission, but also to agencies 

to adopt measures of general application.  

                                                           
69 In relation to Meroni, the CJEU held that article 28 of the Short Selling Regulation does not confer any 
autonomous power on ESMA that goes beyond the bounds of the regulatory framework established by the ESMA 
Regulation and that the exercise of those powers ‘is circumscribed by various conditions and criteria which limit 
ESMA’s discretion.’ The Court listed, in that respect, the various substantial and procedural limitations in place 
and found that those provisions were precisely delineated and amenable to judicial review in the light of the 
objectives established by the delegating authority (paras 46–53). Therefore, the system was compatible with the 
Meroni judgment. 
70 In relation to Romano, the CJEU concluded that the delegation of powers fell within the ambit of the criteria of 
the Romano judgment because only clearly defined executive powers were delegated. In that respect, the Court 
noted that article 263 and 277 TFEU expressly permit EU bodies, offices and agencies to adopt acts of general 
application (paras 63- 67). 
71 Pursuant to Article 263 TFEU, the EU organs over which the CJEU has power of judicial review include bodies, 
offices and agencies of the EU, and the rule on ‘failure to act’ applies to them under the terms of Article 265 
TFEU. Pursuant to Article 267, questions on the validity and interpretation of acts of bodies, offices, or agencies 
of the EU can be referred to the CJEU by Member State courts and tribunals, while they can equally be questioned 
under the plea of illegality provided under Article 277 TFEU. See AG Opinion, at 3. 
72 See Opinion of Mr Jääskinen – ESMA case, at 3: “in the light of amendments wrought by the Lisbon Treaty, 
and particularly the confirmation in primary law that the acts of agencies are subject to judicial review in EU law,  
the principles established in Romano and Meroni do not support the conclusions the United Kingdom draws from 
these [the Meroni and Romano] rulings”. 
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Finally, the CJEU clarified that the EU’s delegation of powers to ESMA are also compatible with the 

principle of conferral of powers in relation to article 114 TFEU, which is the legal basis for the 

harmonising rules to establish an internal market. Judicial limits to the use of Article 114 TFEU have 

been laid down in the Tobacco Advertising73 and in the earlier Smoke Flavourings74 ruling. The ESMA 

judgment extends the Tobacco Advertising and the Smoke Flavourings analysis - established in respect of the 

use of comitology to adopt implementing measures - to the exercise of implementing powers by the 

ESAs.75 The CJEU recalled that a legislative act must fulfil two conditions in order for it to be adopted 

on the basis of article 114 TFEU: first, it must comprise measures for the approximation of the provisions 

laid down in rules or actions in the Member States;76 second, the act must have as its object the 

establishment and functioning of the internal market.  

In light of the above, EU agencies and other EU specialized administrations can be granted discretionary 

powers under the current constitutional framework. The only limits are that the role of the Commission 

be effectively guaranteed when required by the Treaty and that the discretionary powers of the agencies 

be framed by EU legislative acts in view to preclude them from an arbitrary exercise of power.77  

In ESMA, the CJEU has concluded that the ESAs can be delegated with powers that ask for balancing 

competing public interests, on the basis that the underlying legislative framework is sufficiently detailed, 

and the measures adopted are subject to jurisdictional scrutiny. Re-reading the Meroni-Romano cases, the 

                                                           
73 In this judgement the CJEU established that Article 95 EC (now 114 TFEU) did not grant the EU general 
competence to regulate the internal market. Rather, the aim of any measure with a legal basis in Article 114 TFEU 
had to contribute to the establishment and functioning of the internal market by removing distortions to 
competition and/or obstacles to free movement. 
74 In Smoke Flavourings (Case C-66/04), the UK argued that a regulation adopted by the Parliament and Council 
establishing a centralised mechanism (subject to a comitology procedure) for evaluating and authorising the use of 
smoke flavourings in foodstuffs did not fall within the concept of ‘approximation’ as it is used in Article 114 
TFEU. For the UK, the power vested in the EU legislature was to harmonise national laws and not to establish 
bodies or confer on bodies functions associated with the implementation of rules in respect of particular products. 
The CJEU stated that the EU legislature had a discretion to choose the most appropriate technique for 
harmonisation particularly in technical fields that relied upon expertise. That discretion was subject to two 
limitations. First, it was for the legislature to establish the substantive normative framework to be implemented 
and, second, the result of the exercise of implementation powers must be harmonisation.  
75 It viewed the power vested by Article 28 of the Regulation as one element of the overall framework intended to 
ensure the proper functioning of financial markets. While the Advocate General was troubled by the shifting of 
the power to adopt binding decisions for third parties from the national competent authorities to an EU agency, 
the CJEU seems largely to have extended the approach it established in Smoke Flavourings from the institutional 
framework of comitology to the more contemporary setting of EU agencies. 
76 The CJEU recalled that “by the expression ‘measures for the approximation’, the authors of the TFEU intended 
to confer on the EU legislature, depending on the general context and the specific circumstances of the matter to 
be harmonised, discretion as regards the most appropriate method of harmonisation for achieving the desired 
result, especially in fields with complex technical features” (para 102). Therefore, the legislature may establish a 
body responsible for the implementation of harmonization if it requires specific professional and technical 
expertise. 
77 E. CHITI (2015), supra, at 12. 
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ESMA judgment formulates a new delegation doctrine, giving the EU agencies powers to take legally-

binding decisions of general application, which may entail (limited) discretion.  

A restrictive reading of the constitutional framework for the adoption of sub-legislative regulatory 

measures is no more acceptable. As a consequence of this reading, the procedural framework laid down 

by the regulations provides the ESAs with a regulatory role which is too narrow to allow them to exploit 

their potentialities as specialized regulators. Their action is limited to the adoption of draft RTS and 

confined within the strict boundaries of purely technical decision-making, excluding the exercise of any 

discretion. 

The above-discussed process, that led finally to the adoption of the RTSs by the Commission, has proven 

to be burdensome and somehow ineffective. It demonstrates that the EU agencies are not only 

responsible for the implementation of well-designed EU law, but are also involved in political decisions 

implying a difficult balance among conflicting objectives. 

The ESMA judgment78 is an important legal recognition of such practice. While such recognition by the 

CJEU in its case law is meaningful, it highlights the tension between the need for increased EU-level 

action to manage complex economic risks and the limits to the EU competence within the internal 

market. The case presents an opportunity for the CJEU, as the Advocate General stated, ‘to balance the 

functional benefits and independence of agencies against the possibility of them becoming 

“uncontrollable centres of arbitrary power”’.79  

 

3.3. New constitutional structure under the Lisbon Treaty 

The prominence of the EBA within the EU administrative network is not only functionally justified, but 

also compatible with the EU constitutional framework framed by the Meroni and Romano cases. 

It might be argued that such functional prominence is incompatible with article 197 TFEU, introduced 

by the Lisbon Treaty,80 on administrative cooperation between Member States, which might imply the 

re-affirmation of the principle of indirect execution, though national administrations only, to implement 

EU law and policy.  

                                                           
78 ESMA case, supra. 
79 ESMA case, supra, para 19. As highlighted by Shapiro, both US and EU agencies are designed to strike a balance 
between democracy and technocracy on the technocratic side. M. SHAPIRO, A comparison of US and European 
independent commissions, in S.R. ACKERMAN, P.L. LINDSETH and B. EMERSON (eds), Comparative administrative law, 
Eldgar, 2017, 234-248, at 235.  
80 Administrative cooperation between Member States becomes a competence of the EU. The aim is to guarantee 
the effective implementation of European law, particularly by improving the effectiveness of EU countries’ 
administrations. The EU can therefore adopt new measures aimed at facilitating the exchange of good practice 
between EU countries as well as the introduction of training programs. 
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Article 197 introduces a new EU competence: support and coordination in administrative cooperation. 

It could be interpreted as implying the principle of indirect administrative execution (through national 

administrations only) as the general pattern of administrative implementation of EU laws and policies. 

According to this interpretation, administrative co-operation among national administrations would be 

possible only within the strict boundaries of Article 197, which does not allow the setting up of a 

transnational network functionally dominated by an EU body.81 

However, one should recognize that the new competence in the field of administrative co-operation, 

provided under article 197, does not have the effect of overthrowing the technique of regulatory 

harmonization of substantial rules. Regulatory harmonization envisages also instruments of co-operation 

among national administrations and among the latter and the EU authorities. According to this reading, 

Article 197 has to be considered as just one legal instrument among others adopted by the EU institutions 

to establish and deepen administrative co-operation between national and EU administrations. 

Also, explicit reference by articles 290 and 291 to Commission’s responsibility in delegated and 

implementing measures does not mean centralized action, but that Commission’s responsibility can 

nevertheless be translated by the EU legislator in a variety of institutional arrangements, including 

arrangements exploiting the regulatory capacity of EU agencies. It establishes a “constitutional protection 

of supranationalism in the administrative implementation process”.82  

A reform of the administrative architecture of the single market in payment services could then reinforce 

the EBA’s functional prominence vis-à-vis national administrations. This development would be even in 

line with the provisions in the Lisbon Treaty which formalize the importance of coordination of national 

administrations and the effectiveness of the implementation of EU law by the Member States. 

Compliance by the addressees of EU law rather than be simply controlled through the traditional coercive 

means of infringement proceedings and judicial control, needs to be gradually built through instruments 

of administrative co-operation managed at the EU level.83  

 

4. Evolution of the EU administrative system 

4.1. Expanding the technocratic aspects of EU governance 

The above-discussed EBA RTSs reflect the fact that the financial crisis has determined a remarkable 

transformation of the EU administrative system.84 In the last decade, new EU agencies, together with 

                                                           
81 E. CHITI (2015), supra, at 12. 
82 E. CHITI (2015), supra, at 4. 
83 E. CHITI (2015), supra, at 13. 
84 E. CHITI, La costruzione del sistema amministrativo europeo, in M.P. CHITI, Il diritto amministrativo europeo, Milano, 
Giuffre’, 2013, 45. 
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their new and more incisive delegated powers and their expanded scope of action, have been created 

within the internal market of financial services. The overall impression is that the EU is gradually 

reinforcing the regulatory and adjudicatory powers of these agencies, which are placed at the hearth of 

the regulatory effort to finalize the EU Single Rule-book.  

This phenomenon has made increasingly difficult to reconcile agency activity with the traditional agency 

model based on depoliticized operation. The tasks conferred upon agencies are often going beyond a 

mere technical assessment and involve political, economic or social choices.  

The new agencies are placed within an “imperfect regulatory chain”.85 The ESAs, in the exercise of their 

regulatory action, are faced with the uneasy issue of distinguishing between policy-making and technical 

measures, which is difficult to respect in regulatory practice. There is a tension between the reinforcement 

of the powers of the ESAs and the clarification of their discretionary nature, on one hand, and presenting 

these powers as purely technical, on the other. It reflects a tension between two different visions of the 

relations among rule-makers in the field: one recognizing the potentialities of the ESAs as specialized 

regulators, the other minimizing their regulatory role. The ESAs represents the best equipped bodies to 

elaborate the specialized measures that are necessary to regulate the financial services area at the level of 

secondary measures.  

Providing the ESAs of a genuine regulatory role is inherent to the fundamental dynamics of the making 

of the single market in financial services. A mature EU administrative system needs to be supported by 

a new approach, which reflects the articulation of the political and legal preferences involved, their open 

discussion and the choice among different options. These have been crucial in the development of most 

western administrative systems.86 

It is desirable not to apply a rigid application of the Meroni doctrine, which has become obsolete as far as 

it is applied to financial markets.87 In financial markets, in which the effective functioning of the single 

market cannot be achieved without a proportionate centralization, a functional application of the 

subsidiarity test should be pursued. We should allow for some flexibility in the application of the Meroni 

doctrine when there is a compelling case for the establishment and proper functioning of the single 

market. Some flexibility in the application of Meroni will help finding a balance between the constitutional 

                                                           
85 E. CHITI (2015), supra, at 3. 
86 J.L. MASHAW, Explaining administrative law: reflection on federal administrative law, in S. ROSE-AKERMAN and P. 
LINDSETH (eds), Comparative administrative law (Eldgar, 2010), 37, 40 ff.; J.L. MASHAW, Creating the administrative 
Constitution. The lost one hundred years of American administrative law, Yale University Press, 2012. 
87 J. PELKMANS and M. SIMONCINI, ‘Mellowing Meroni: How ESMA Can Help Build the Single Market’ CEPS 
Commentary, 18 February 2014, at 4. 
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principle of legitimate delegation and the principle of establishing and ensuring the functioning of the 

internal market. 

 

4.2. Toward multi-mode and multi-level agencies’ accountability 

It is necessary to clarify the legal boundaries of the powers that the ESAs might be granted. Nevertheless, 

such discussion should not be necessarily oriented towards the amendment of Treaty provisions. The 

current institutional arrangements and regulatory capacities of the ESAs can be interpreted in a way to 

be consistent with the institutional architecture designed by the Treaty or, at maximum, to exploit it.  

The Meroni doctrine has been reviewed by the CJEU in a flexible manner to allow for an expansion of 

delegation of powers. This enhanced discretion is counterbalanced by the limits which L1 legislation 

impose on the policy choices implied by RTSs. Moreover, the Commission retains the power of scrutiny 

and subsequent endorsement.88  

In addition, proper legislative due process is respected in the rulemaking process for drafting RTSs. As we 

have seen, in all stages of the process – including drafting and decision-making – there is participation of 

national authorities, public consultation, formal and informal discussions with stakeholders, intense 

interactions with the Commission, and constant dialogue with the Council and Parliament, which 

ultimately retain the power to retrieve the delegated acts adopted by the Commission.89 

While no amendment of the Treaty is necessary, it is urgent to provide the ESAs with a strong legal basis. 

The EU regulator should acknowledge that RTSs can imply policy choices or strategic decisions, within 

(and consistent with) the framework of values and goals which have to be clearly identified and ranked 

in high-level terms by the L1 mandate. The text of the L1 legislation establishing the ESAs should be 

revised accordingly. 

For example, the legislative process would be improved by institutionalizing an involvement of the ESAs 

in the discussions on L1 legislation. ESAs may be given observer status during trilogue discussions, 

allowing them to understand the legislative intent, to advise on the substance of the legislation in fieri and 

to provide input into the feasibility and appropriateness of Level 2 mandates. 

Also, a restrictive interpretation of the powers of the Commission within the endorsement procedure 

should be promoted. As underlined by the EBA, the better way forward would be to streamline the 

                                                           
88 S. CAPPIELLO, supra, at 429. 
89 S. CAPPIELLO, supra, at 429. 
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endorsement process of a number of reporting, disclosure and benchmarking requirements by 

establishing specific, well-framed delegations to the ESAs in their Founding Regulations90. 

Finally, it is advised a balanced self-restraint by the European Parliament and the Council in the exercise 

of their powers to object to RTSs.91 

A mature EU administrative system has to rely on proper accountability regimes necessary to 

counterbalance more agencies’ powers. This new EU administrative system has to be accompanied by 

the articulation of mechanisms of control in addition to the traditional instruments of judicial review, the 

administrative rule of law and institutional control by EU institutions. Such new mechanisms of control 

should enhance agencies accountability by forcing them to explain and justify their conduct, both in their 

decision-making processes and outcomes, and to face the consequences of the assessment of their 

behavior.92  

Administrative law is shaping and is being shaped by the changing boundaries of the state, especially the 

shifting boundaries between the public and the private, and the national and supranational domains. 

There are various actors from different levels of governance. The challenge is to move toward a new EU 

administrative law, which establishes multiple regimes of accountability, at multiple levels, in addition to 

the traditional ones. When we consider the interactions of these transnational networks, coordinated by 

EU bodies, with other actors at international, national and sub-national level, it might be difficult to 

understand how these entities influence the role and activity of the EU agencies. Also because public 

participation in the administrative process may happen at different degrees, depending on the “various 

national preconceptions about politics, inter-institutional trust, and the vindication of constitutional 

values”.93  

In any case, one could question what is the right balance between accountability and formal autonomy. 

The CJEU ruled in Meroni that units outside the framework of the Directorates General of the 

Commission were, nevertheless, legal dependencies of the Commission because no such organizations 

had been specifically provided for in the treaties establishing the Union.94 At least in the formal structure, 

the EU “independent” agencies are independent neither of the Commission nor of Member State political 

                                                           
90 EBA, Opinion on the public consultation on the operation of the European Supervisory Authorities, 
EBA/Op/2017/08, 31 May 2017. 
91 E. CHITI (2015), supra, at 5 
92 E. CHITI (2015), supra, at 13. 
93 D. HALBERSTAM, supra, at 155. 
94 Case Meroni, supra. On the independence of agencies in the EU, comparing with those in the US, M. SHAPIRO, 
supra, at 241. 
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interests. They are dependencies of the Commission, “unless and until the Court of Justice changes its 

mind”.95  

 

5. Conclusions 

This article has examined the activity of the EBA in payment systems. Limitations imposed by the non-

delegation doctrine inhibit the agency in an effective exercise of its role and the achievement of its 

objectives. This status quo appears to be the result of the reluctance by the EU institutions to grant more 

margin to the EU agencies, based mostly on a static reading of the principle of institutional balance and 

the Meroni doctrine of delegation of powers. 

However, the recent approach adopted by the CJEU in the ESMA judgement, which validates significant 

decision-making powers on the ESAs, paves the way to a modernization of the non-delegation doctrine, 

which takes into consideration the evolving landscape of an emerging European networked 

administration, ambiguously combining federal, intergovernmental and governance elements, which is 

likely to increase in the future. As stated by the Advocate General in its Opinion in ESMA, “the Meroni 

and Romano case law need to be re-positioned into the contemporary fabric of EU constitutional law”. 

Regulatory innovation always employs new regulatory instruments and procedures in order to be more 

sensitive to changes in the regulated market, but which also straddle the constitutional boundaries of 

rule-making. This is reflected by the willingness of the CJEU to read the Meroni requirements and the 

principle of institutional balance in a flexible manner. 

A difficult trade-off is necessary between technocratic efficiency and accountability. That is, a balance 

between enhancing rule-making discretional powers and limiting the effective exercise of such powers as 

purely technical powers.  

The autonomy, independence and technocratic leadership of the EBA, while formally ensured, are 

characteristics relatively less considered. Ex-ante accountability may excessively limit the independence 

of EBA. The EBA is also subject to stakeholder accountability. The agency has set up a stakeholder 

group, including the industry, user of financial services, employees’ representatives, consumers and top 

ranking academics in the field. Stakeholders are consulted upon in the processes leading up to drafting 

technical standards, providing a form of input legitimacy to the EBA’s responsibility.    

In light of recent, enlightened CJEU interpretation of the constitutional limitations to which the ESAs’ 

powers are assumed to be subject, it is necessary a rethinking of the actual mechanisms of EU agencies 

independence and responsibility, and the nature and scope of their powers. This would be possible 

                                                           
95 M. SHAPIRO, supra, at 242. 
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without interfering with the principles of the rule of law, checks and balances and democracy. We are 

skeptical about the need of a further truly costitutionalization of the EU agencies’ activity. While a 

number of questions remain still unresolved, EU constitutional law restrictions may allow remedying this 

complexity without amendments to the fundamental institutional regime and law-making procedures. 


