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Abstract 
A previous piece in the ICCG Reflections series titled “A bottom-up approach to climate 

governance: the new wave of climate change litigation” investigated whether a new wave of 

climate change litigation is underway, and analysed the six elements that characterise this bottom-

up effort to shape States’ climate policy decisions, namely the use of public interest litigation, 

modern climate science, rights-based claims, the public negligence and public trust arguments, 

and international law. As a continuation of that piece, this Reflection will explore a further aspect of 

the new wave of climate change litigation: its potential to be transferred in different jurisdictions 

from those where these cases have so far appeared. To do so, this piece will conduct a 

transferability analysis of each of the elements mentioned above. What emerges from this analysis 

is that these categories of cases of climate change litigation seem to bear optimistic prospects for 

the future, as the majority of the elements outlined appear to be widely transferable. Some 

uncertainty remains, however, regarding the transferability of the public negligence and public 

trust arguments.  
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Introduction 
A previous piece in the ICCG Reflections series titled “A bottom-up approach to climate 

governance: the new wave of climate change litigation” investigated whether a new wave 

of climate change litigation is underway, and analysed the six elements that characterise this 

bottom-up effort to shape States’ climate policy decisions. After establishing the existence of 

such phenomenon, the reflection ended with an open question: will the new wave of climate 

change litigation1 create a breakthrough in climate governance providing the context to 

systematically force the hands of governments through bottom-up claims, or will it results into 

a system-specific approach to litigation with few long-term implications? 

The answer to this complex question lies in the transferability of the arguments used in the new 

wave of climate change litigation in different legal systems, hence leading to a further 

question. Are the arguments proposed in the new wave of climate change litigation specific 

to certain legal systems, or do they bear the potential to be used with similar success in 

different jurisdictions? To answer this question, this reflection will perform a transferability 

analysis of the six elements that emerged from the previous reflection, namely the use of 

public interest litigation, the use of modern climate science, the use of rights-based claims, 

the use of the public negligence and public trust arguments, and the use of international law. 

To add further depth to the analysis, the geographical dimension of such cases will also be 

briefly discussed.  

Geography and Legal Systems 

A first relevant aspect to assess the transferability potential of the new wave of climate 

change litigation is the geographical dimension of the 13 cases that have been identified in 

the previous reflection. In fact, looking at where in the world these cases were brought, and in 

what type of legal systems they have appeared, may provide useful insights regarding their 

transferability.  

At a first glance, the strictly geographical dimension of these cases spurs optimism on their 

transferability. In fact, the aforementioned thirteen cases - including both decided and 

pending cases - have appeared in twelve different countries. Among these countries, six 

were European countries, while six were non-European countries, showing a quite linear 

distribution. Further, these cases also stretch over five continents: North America, Europe, 

Africa, Asia and Oceania. As to the successful cases, two took place in Europe (Netherlands 

and Austria), one in Asia (Pakistan) and one in Africa (South Africa), and no cases have yet 

been decided in America or Oceania.  

Moreover, the cases under analysis do not seem to be dependent on the type of legal 

systems where they are presented. Out of thirteen cases, six took place in civil law legal 

systems, six in common law ones, and one in a mixed legal system2. As to the successful 

cases, two were brought in civil law legal systems, one in common law and one in a mixed 

legal system. This shows no major patterns, together with significant variability in locations and 

legal systems, suggesting a high potential for transferability.  

Transferability of Public Interest Litigation 

The transferability of the use of public interest litigation (PIL) is closely dependent on the 

presence of measures to allow NGO standing and lawsuits for the public interest in national 

jurisdictions. While it is beyond the scope of this reflection to provide a truly global overview of 

the presence of public interest litigation in the world, this section will focus on three key areas: 

Europe, developing countries such as India and China, and the United States. 

                                                 
1 The cases considered as belonging to the new wave of climate change litigation - both the 

decided and undecided ones - can be found in Appendix I. 
2 South Africa is defined as a mixed legal system for its use of both common law and civil law. For 

more information see Lewis C, “A mixed legal system with a constitution on top: South African law in 

the era of democracy” (2005)  Amicus Curiae Issue 57 
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In Europe, PIL is guaranteed by the Aarhus Convention on Access to Information, Public 

Participation in Decision-Making and Access to Justice in Environmental Matters3 (1998), a 

UNECE treaty ratified by 46 States including non-European States such as Azerbaijan and 

Turkmenistan and the EU. The Treaty aims to secure access to justice by allowing any party 

with sufficient interest or who believes that a right was impaired to challenge the procedural 

or substantive legality of any decision4. To this end, NGOs who meet these requirements can 

bring the claims as well, and NGOs can also be deemed to have rights capable of being 

impaired. The Aarhus rules on standing were transposed in the European Union in 

Environmental Liability Directive 2004/35/CE5, which confirms NGOs standing for the public 

interest, a point that was further clarified in the Trianel case6. While the Aarhus Convention is 

clear in guaranteeing PIL, the main obstacle remains compliance with the convention. In the 

last report on compliance issued in 2014, the Convention’s Compliance Committee found 

that several countries including Spain, United Kingdom and Slovakia were not in full 

compliance with the Aarhus Convention7. 

PIL is also quite well-established in several developing countries. For example in India, PIL has 

for long been often used, and PIL lawsuits can be brought through several avenues including 

the Constitution and the Code of Criminal Procedure. A similar scenario can be found in 

Pakistan, where PIL is established in legal practice and case law, and its definition is enshrined 

in the landmark case Roedad Khan vs. Federation of Pakistan8 (1990). PIL is also well 

established in China, where the 2015 Environmental Protection Law open for the first time the 

doors to this type of litigation, immediately leading to over 100 cases of public interest 

litigation brought by NGOs in less than two years 9.  While the picture emerging from influential 

countries such as Pakistan, India and China is quite encouraging, the scenario is still 

contrasted in Africa, where some countries have an established practice of PIL, including 

Kenya where it is guaranteed by the Constitution10, while others, such as Nigeria, are still 

largely rejecting the use of PIL and NGOs access to Court11.  

Last, a notable exception to the growing presence and acceptance of PIL in national 

jurisdictions is the United States, where, as of today, no explicit provisions for PIL and NGO 

standing in Court exist. Significant developments may emerge from Juliana v United 

States12, a climate change PIL case where an NGO successfully met the demanding 

standing requirements outlined in Lujan v. Defenders of Wildlife13 through the use of 

arguments that linked GHG emissions, climate change, and direct effects such as algae 

blooms in drinking water, droughts and forest fires. This was an unprecedented 

                                                 
3 Aarhus Convention on Access to Information, Public Participation in Decision-making and Access 

to Justice in Environmental Matters, 25 June 1998, 2161 UNTS 447 
4 Ibid. 
5 Directive 2004/35/CE of the European Parliament and Council of 21 April 2004 on environmental 

liability with regard to prevention and remedying of environmental damage, OJ L 143/56 
6 Case C-115/09 Trianel [2011] OJ C 204/6 
7 Aarhus Convention Compliance Committee, “Implementation Report” (2017) 

<http://ec.europa.eu/environment/aarhus/pdf/aarhus_implementation_report_2017.pdf > 

accessed September 26, 2017 
8 Roedad Khan vs. Federation of Pakistan (1990) Petition No.642 of 1990 
9 “Opinion: The future of public interest litigation in China” (China Dialogue) 

<https://www.chinadialogue.net/article/show/single/en/9356-Opinion-The-future-of-public-interest-

litigation-in-China> accessed September 26, 2017 
10 Odote C, “Public Interest Litigation and Climate Change  An Example from Kenya” (2013) 

Climate Change: International Law and Global Governance 805 
11 Salman, R.K., and Ayankogbe, O.O. “Denial of Access to Justice in Public Interest Litigation in 

Nigeria : Need to Learn from Indian Judiciary” (2016) Journal of the Indian Law Institute Vol. 53 : 4 
12 Juliana v. United States, 2016 U.S. Dist. LEXIS 156014 (D. Or. Nov. 10, 2016). 
13 This landmark case in U.S. law established the criteria to gain access to court, namely: the 

existence of an injury-in-fact, the possibility to prove causation, and the ability of the court to 

address  the problem (redressability). 
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achievement that may open the doors to a new view of standing in PIL class actions in the 

United States. However, it remains to be seen how this will develop, and if a positive judicial 

stance will be followed in other courts within the country.  

Transferability of the Use of Climate Science 

Assessing the transferability of climate science is relatively easy, as normally no significant 

obstacles arise to the use of scientific evidence in Court. In fact, scientific evidence seems to 

have reached a level of certainty and approval that can allow for a widespread 

acceptance of its findings in Courts. Thus, it will suffice to look at the worldwide acceptance 

and participation in the IPCC, and at the global diffusion of national climate science centers.  

As of today, the IPCC membership is open to all UN Member States, and its membership 

amounts to 195 Countries14.National governments participate in the review process and in the 

plenary sessions, where the work programmes are decided, and where the summary for 

policymakers is negotiated and adopted15. This means that nearly all countries in the world 

participate and accept the drafting of these documents, conferring it a vast political 

significance. As a consequence, IPCC science can comfortably be used in Courts all over the 

world, for both its undiscussed scientific value and the political weight it carries. 

Further, national climate science centres have been a fast-growing sector in the recent years. 

As of today, numerous countries have their own national or sub-national centres for climate 

research, the findings of which can be used alone or to support IPCC science. Some 

examples are India’s Centre for Climate Change Research (CCCR) funded by the Ministry of 

Earth Sciences, the United Kingdom’s independent Hadley Centre for Climate Prediction and 

Research, the several climate change science centres established all over the country by the 

US Department of the Interior, and the Africa Centre for Climate and Earth Systems Science 

(ACCESS).  

Hence, climate science can be considered highly transferable given the widespread 

membership and acceptance of the IPCC, and the numerous national and subnational 

institutes of climate change science that are present in many countries. 

Transferability of Constitutional and Human Rights Claims 

The transferability of rights-based claims can be assessed by looking at the presence of 

fundamental rights with environmental significance in States’ Constitution or bills of rights, or 

States’ participation in human rights treaties. 

As of today, a vast number of national constitutions contain provisions to protect the 

environment and environmental rights. In fact, environmental rights are protected in the 

Constitutions of over 100 countries 16, and according to Daly17, more than 90 national 

Constitutions contain subjective environmental rights, while 30 contain procedural 

environmental rights. The main laggards in this respect are the United States, Canada, Japan 

and Australia. However, it is noteworthy that in the United States, 6 State Constitutions contain 

a right to a healthy environment, while in Canada the same holds true for 5 Provinces18 19 

                                                 
14 IPCC - Intergovernmental Panel on Climate Change 

<https://www.ipcc.ch/organization/organization.shtml> accessed September 27, 2017 
15 de Vilchez Moragues P, 'Broadening The Scope: The Urgenda Case, The Oslo Principles And The 

Role Of National Courts In Advancing Environmental Protection Concerning Climate Change' 

(2016) 20 Spanish Yearbook of International Law 
16 “The Constitutional Right to a Healthy Environment” (LawNow Magazine March 1, 2013) 

<http://www.lawnow.org/right-to-healthy-environment/> accessed September 27, 2017 
17 Daly, E. “Constitutional Protection for Environmental Rights: The Benefits of Environmental 

Process.” (2012) International Journal of Peace Studies, Volume 17, Number 2, Winter 2012 
18 Environment Magazine - Taylor & Francis, “July-August 2012” (Environment MagazineJuly 19, 2012) 

<http://www.environmentmagazine.org/Archives/Back%20Issues/2012/July-

August%202012/constitutional-rights-full.html> accessed September 27, 2017 
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While these numbers manifest a quite high transferability of rights-based claims, a significant 

source of uncertainty still lies in the formulation of these rights. In fact, the significant variability 

in the formulation and object of these constitutional provisions across jurisdictions may lead to 

inconsistent interpretations. For example, environmental rights formulations can range from a 

right to a ‘balanced and clean environment’ to ‘the right of nature in all its life forms to exist, 

persist, maintain and regenerate its vital cycles’ as it is formulated in Peru20. Indeed, different 

formulations entail different definitions of what the environment is, and may create 

discrepancies of what is the object of the protection, leading to potentially inconsistent 

applications. 

Whenever purely environmental rights are not present, numerous other rights can be called 

into play. These include, above all, the rights to life, dignity and information. Such rights are 

present in several national Constitutions and Bills of Rights21, particularly in the modern 

constitutions of developing countries such as India, South Africa, and Colombia. Fundamental 

rights can also be derived from broader human rights law. In Europe, the European 

Convention on Human Rights22 provides a solid ground for fundamental rights claim, 

particularly through Article 2 and 8, namely rights to life and private and family life. A last layer 

of fundamental rights can be international human rights law, including treaties such as 

Universal Declaration of Human Rights23 (1948), the UN Covenant on Civil and Political Rights24 

(1966) and the UN Covenant on Economic, Social and Cultural Rights25 (1966). These treaties 

enjoy massive participation, for example, the ICESCR was ratified by 164 countries, and can 

be used to bring up arguments of fundamental rights violations.   

Thus, notwithstanding some discrepancies in the formulation of rights, the three existing layers 

of fundamental rights protection -  constitutional rights, ECHR and international human rights 

law - may ensure that nearly every country can resort to rights-based claims, although in 

different scales as constitutional rights and ECHR can arise clearer obligations, while 

international human rights law can still be considered to have quite weak implications in 

Court.  

Transferability of the Public Negligence Argument 

Among the legal innovations analysed in the previous reflection, the public negligence 

argument remains the most uncertain to use in Court, particularly because of the complexity 

of the construction of this argument, and because of the widespread reluctance of national 

Courts to accept arguments of State negligence. In this sense, Urgenda26 was 

unprecedented in proving that the State would have incurred in liability if it did not adopt 

more ambitious mitigation targets. However, can the legal basis used for liability in Urgenda 

have equivalents that could lead to similar results in different jurisdictions? 

As seen in the previous reflection, the reasoning brought in Urgenda is quite complex and 

context specific. Firstly, the Dutch Civil Code defined the tort of negligence and the standard 

of care applicable to determine it, defined as a ‘social standard of due care’27and this 

provided a strong statutory basis to prove the existence of a duty of care. Further, the 

                                                                                                                                                                  
19 Boyd DR, “The Implicit Constitutional Right to Live in a Healthy Environment” (2011) 20 Review of 

European Community & International Environmental Law 171 
20 For more about formulation of environmental rights, see the detailed summary given by May 

JR, Global environmental constitutionalism pp.66-73 (Cambridge Univ Press 2016) 
21 Danish Institute for Human Rights (2012) The Constitutional Protection of Human Rights. ISBN: 978-

87- 91836-62-6 
22 Convention for the Protection of Human Rights and Fundamental Freedoms, 4 November 1950, 

213 UNTS 221 
23 UN General Assembly, Universal Declaration of Human Rights, 10 December 1948, 217 A (III) 
24 International Covenant on Civil and Political Rights, 999 UNTS 171. 
25 International Covenant on Economic, Social and Cultural Rights, 993 UNTS 171. 
26 Urgenda Foundation  v. The State of the Netherlands, [2015] C/09/456689/HA ZA 13-1396 
27 van Zeben J,  'Establishing A Governmental Duty Of Care For Climate Change Mitigation: Will 

Urgenda Turn The Tide?' (2015) 4 Transnational Environmental Law. 
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Netherlands’s Constitution provides for an ‘environmental right’ in Art.21, and the Netherlands 

is part of the ECHR. The sum of all these obligations provided a strong legal basis to prove the 

existence of a duty of care, while IPCC science proved the violation of the latter. However, it 

cannot be expected that a similar argument can be easily constructed in many jurisdictions. 

For example, the public negligence argument was used in two pending cases, namely PUSH 

Sweden, Nature and Youth Sweden and Others v. Government of Sweden28 and VZW 

Klimatzaak v Kingdom of Belgium29. However, the Civil Codes of Belgium and Sweden contain 

no such definition of negligence and standards of care, meaning that it will be harder to 

prove the existence of a duty of care, and without proof of duty, there can be no 

negligence.  

Further problems can emerge in transferring the public negligence argument. Among them, 

we find the sovereign immunity duty present in several countries around the world, including 

the United States. This doctrine refers to the traditional common law immunity that the State 

enjoys in Court, according to which it cannot be sued without its consent through a waiver of 

its immunity.  This can allow States to defend themselves by stopping plaintiffs tort claims 

without reaching the merits stage30. One way around this doctrine in the United States is to 

sue the State governments rather than the Federal Government, as only some States 

adopted the doctrine of Sovereign Immunity. This was the technique used in Juliana v United 

States, where the plaintiffs originally sued the government of Oregon. 

A further obstacle that can arise in transferring tort law arguments is the separation of powers 

doctrine, together with what Van Zeben defined as the displacement doctrine. Firstly the 

Netherlands legal system does not possess a very clear separation of powers31, and in the 

Urgenda judgment, the Court found that the judiciary has a legal obligation to protect 

citizens from government authorities. Yet, in countries where the separation of power 

doctrines is strongly established, it may be against the latter for the judiciary to find the 

executive negligent under tort law. Further, according to the displacement doctrine statutory 

powers are given to agencies ‘displace’ the power of the judiciary to address the issue at 

hand via different routes, as it can be that of tort law.  

Hence, it is evident that many obstacles exist to transferring the tort law argument of public 

negligence in a different jurisdiction. Whether the obstacles arising in the use of public 

negligence may threaten the functioning of all cases of the new of climate litigation remains 

to be seen. Much will be decided by the pending cases. Urgenda is a significant stepping 

stone in turning the tide, and if the cases now pending will succeed, we can expect this 

argument to continue to be used. Otherwise, new arguments will need to be found to 

overcome this gap. 

Transferability of the Use of The Public Trust Doctrine 

The Public Trust Doctrine (PTD) is a potentially promising argument, as it can be used to allege 

that the State bears a fundamental duty of protection towards the environment in virtue of its 

role as trustee32. Regarding its transferability, the PTD has appeared over time in several 

                                                 
28 PUSH Sweden, Nature and Youth Sweden and Others v. Government of Sweden, (2016) 

Stockholm District Court 
29 VZW Klimatzaak v Kingdom of Belgium (2015) Court of First Instance, Brussels (Case Number Not 

Available) 
30 “Reconciling State Sovereign Immunity with the Fourteenth Amendment” (Harvard Law Review) 

<https://harvardlawreview.org/2016/02/reconciling-state-sovereign-immunity-with-the-fourteenth-

amendment/> accessed September 27, 2017 
31 Roy S and Woerdman E, “Situating Urgenda v the Netherlands within comparative climate 

change litigation” (2016) 34 Journal of Energy & Natural Resources Law 165 
32  Lin J,  'Climate Change And The Courts' (2011)  The Journal of the Society of Legal Scholars 

Volume 32, Issue 1 March 2012  Pages 35–57 <http://onlinelibrary.wiley.com/doi/10.1111/j.1748-

121X.2011.00206.x/abstract> Accessed 27 September 2017 
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countries all over the world, where it stems from either constitutional provisions33, statutory 

legislation or common law. However, the formulation and scope of the PTD vary significantly 

from country to country34, and this may indeed hamper its transferability potential. 

A significant point of uncertainty in transferring the PTD argument derives from its definition 

and scope. In fact, there has been significant debate as what is the object of protection of 

the doctrine, particularly if it should be limited to land and water, or if it should extend to air, 

atmosphere through a more integrated view of the environment. In the United States, the PTD 

emerges both in federal and in State common law with different scopes. For example, the 

PTD was first established by Illinois Central Railroad Co. v. Illinoi35s (1892), which limited its 

scope to submerged lands. The scope was later extended by the Mono Lake case36 where its 

scope was extended to the water system. Now, lawsuits from Our Children’s Trust37 are trying 

to expand its scope to the atmosphere, with all the difficulties this entails. In two previous 

cases, the State Courts of Iowa and Minnesota refused to extend the PTD to the atmosphere. 

Hence, much will be at stake in the high-profile Juliana v United States, where the Court may 

set a precedent in this respect. 

Several countries do however possess a PTD formulated in a way that encompasses the 

atmosphere. For example in Pakistan, the Supreme Court established in Zia v. WAPDA38 (1994) 

(Blumm and Guthrie, 2011) that the public trust includes a clean atmosphere. Similarly, in 

India, the PTD was defined in the case Kamal Nath39, where the Supreme Court found that 

the PTD covers all natural resources. The implications of the PTD are significant, as it can allow 

the creation of an argument similar to that of public negligence. However, while the PTD is 

widely used in numerous countries, its scope was never systematically extended to cover the 

atmosphere, with exceptions made in a handful of countries. This is a major obstacle, which 

can only be abated by a radical change in legal cultures, particularly in common law 

jurisdictions where all will be decided by Courts’ stance in this respect.  

Transferability of the Use Of International Law 

Transferring the use of international law should pose fewer problems than the elements above. 

International law has normally no direct enforceable effect in domestic Courts and as such it is only 

used as a supporting argument, particularly to show that a State has shown commitment to a 

particular goal at the international level.  

Hence, it suffices to mention that as of today, the United Nations Framework Convention on 

Climate Change40 has 197 parties, while the Paris Agreement41 was ratified by 153 out of those 197 

parties. Given the widespread participation in these treaties, claiming that a State has committed 

to the values of such treaties in Court should be feasible in nearly every country in the world, 

although this claim can only have limited effect. Similarly, Nationally Determined Contributions 

(NDCs) under the Paris Agreement, a type of instrument which could result in more legal depth in 

national jurisdictions, were submitted by 162 countries worldwide (UNFCCC, 2017), adding an 

additional layer that could be used in Court. Yet, the potential of relying on the obligations 

                                                 
33 It is worth noting that the PTD is often derived from constitutional environmental provisions such as 

a right to a healthy environment. 
34 Blumm, M.C. and Guthrie, R.D.  “Internationalizing the Public Trust Doctrine: Natural Law and 

Constitutional and Statutory Approaches to Fulfilling the Saxion Vision”(2011). University of 

California, Davis Vol. 45:741 
35 Illinois Central Railroad Co. v. Illinois (1892) 146 U.S. 387 
36 National Audubon Society v. Superior Court (1983) Supreme Court of California, 33 Cal.3d 419 
37 Our Children Trust is an NGO which is proposing several climate change litigation lawsuits around 

the United States. The most notable case promoted by Our Children Trust is the aforementioned 

Juliana v United States. For more see“Our Children's Trust” <https://www.ourchildrenstrust.org/> 

accessed September 27, 2017 
38 Zia v. WAPDA (1994) PLD 1994 SC 693 
39 M.C. Mehta v. Kamal Nath and Ors, Supreme Court of India, (2000) INSC 334 
40 United Nations Framework Convention on Climate Change, 1771 UNTS 107. 
41 Adoption of the Paris Agreement’, Draft Decision -/CP .21 (2015) FCCC/CP/2015/L.9 
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stemming from NDCs in domestic courts are still unknown, and it remains to be seen what the Court 

will decide in the only case of climate change litigation which relies on the obligations created by 

NDCs as its central argument: Thomson v New Zealand42.  

Moreover, general principles of international environmental law such as the principles of 

prevention, precaution, intergenerational equity, sustainable development and EIA seem to be 

well-enshrined in either statutory or customary international law. For instance, several principles 

including those of prevention, intergenerational equity and sustainable development have a treaty 

basis that can be found in the Stockholm and Rio Declarations and the UNFCCC. Further, principles 

such as the no-harm principle, and the principles of prevention and precaution43 seem to have 

acquired the status of customary international law, making their use possible in the courts of 

virtually every country. 

Conclusion 

Finally, a number of conclusions about the transferability of the new wave of climate change 

litigation can be drawn from the analysis above. Firstly, the very fact that the four successful cases 

that have so far appeared emerged in four extremely different countries as Pakistan, Netherlands, 

Austria and South Africa spurs optimism regarding the transferability of such cases. Further, most of 

the elements analysed here bear good prospects for transferability, as the basis to build similar 

arguments and cases exist in a broad array of countries. Some uncertainty remains about the 

transferability of the public negligence argument, which could face several legal obstacles, and 

about the public trust doctrine, the transferability of which could be hampered by its contentious 

scope. Moreover, as of today, the country where the lowest transferability potential is evident is the 

United States, where no provisions for NGO standing exist, PIL is not well-established for climate 

change cases, public negligence claims can be stopped by the separation of powers and by the 

sovereign immunity doctrines, and where the common law regarding public trust doctrine is still not 

broadly considered to be covering the atmosphere. Yet, much will be decided in the nine cases 

that are currently pending - and in those that will with all likelihood emerge in the near future - 

where a significant jurisprudence may be created, particularly in virtue of the echo effect that is 

often evident in climate change litigation.   

 

 

  

                                                 
42 Thomson v. Minister for Climate Change Issues (2015) In the High Court of New Zealand 

Wellington Registry CIV-2015 
43 However, the customary nature of the precautionary principle is still widely debated in legal 

scholarship.     
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Appendix I 

Appendix I contains the cases that were considered as belonging to the new wave of climate 

change litigation. All the cases listed above contained several of the six elements that are listed in 

the main analysis.  

Decided Cases  

Urgenda Foundation v. Kingdom of the Netherlands (2015) - a class action lawsuit brought by 886 

Dutch citizens represented by an NGO against the Dutch State in 2015. In the case, the plaintiffs 

claimed that the discrepancy between the Netherlands’ mitigation target and what the IPCC 

deems to be necessary to prevent harmful climate change amounts to a violation of the States’ 

duty of care towards its citizens. The court accepted the claim, and the plaintiffs obtained an 

injunctive relief commanding the Dutch Government to adopt a more ambitious mitigation target.  

Leghari v Federation of Pakistan (2015) - A farmer brought a PIL litigation against the Governments 

of Punjab and Pakistan to challenge their inaction in climate policy claiming that these amount to 

a violation of fundamental rights. The court accepted the claim and ordered the government of 

Pakistan to constitute a Climate Change Commission and to adopt more ambitious adaptation 

measures.  

Vienna Schwechat Airport Expansion (2017) - In the case, several NGOs contested the government 

of Lower Austria’s approval of the Airport expansion because the latter would be contrary to 

Austria’s national and International obligations to mitigate climate change, and would violate the 

rights enshrined in the European Convention on Human Rights (ECHR). Austria’s Federal 

Administrative Court accepted the claim.  

Earthlife Africa Johannesburg v. Minister of Environmental Affairs and Others (2017) - An NGO 

opposed South Africa’s approval of the EIA for building the Thamabetsi Coal Plant on the grounds 

that ‘relevant considerations’ should include considerations of climate change, and that not 

considering it would expose South Africa’s citizens to violations of fundamental rights. The court 

accepted that climate change should be a relevant consideration and invalidated the coal 

plant’s EIA.  

Pending Cases  

VZW Klimatzaak v Kingdom of Belgium (2015) -  A Belgian NGO brought a Public Interest Litigation 

against the State claiming that Belgium’s failure to reduce its GHG emissions amounts to a violation 

of the human rights doctrine, particularly of the rights enshrined in the ECHR and will jeopardise the 

well-being of future generations. The petition demands an injunctive relief commanding a more 

ambitious climate policy  

Union of Swiss Senior Women for Climate Protection v. Swiss Federal Council (2016) - An NGO 

representing senior women of Switzerland argues that Switzerland’s insufficient climate policy is, 

particularly through heatwaves, interfering with the life of senior citizens, hence violating the right to 

life enshrined in the ECHR, the precautionary principle, and the right to a healthy environment 

contained in the Swiss Constitution.  

PUSH Sweden, Nature and Youth Sweden and Others v. Government of Sweden (2016) - An NGO 

challenged Sweden’s sale of polluting assets to a Czech firm, arguing that it violates States’ duty of 

care and the fundamental rights enshrined in the Swedish Constitution and the ECHR.  

Greenpeace Nordic Ass’n and Nature and Youth v. Ministry of Petroleum and Energy (2016) - 

Greenpeace challenged the States’ allocation of oil and gas drilling permits arguing that they 

infringe the Constitutional Right to a healthy environment, the fundamental rights contained in the 

ECHR, and fundamental principles such as the no-harm principle and the precautionary principle.  

Juliana v United States (2015) - Several young citizens brought a lawsuit against the United States 

federal government and the government of Oregon, alleging that irrespective of whether any law 

was violated, the defendants were, through their actions and inactions, violating their fundamental 

duties to protect the environment under the ‘public trust’ doctrine, compromising the rights to life 

and liberty of the plaintiffs.  
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Pandey v India (2017), - An Indian citizen sued the government holding that India’s climate policy is 

insufficient in both mitigation and adaptation, and this violates the public trust doctrine, the right to 

a healthy environment contained in the Indian Constitution, and principles such as 

intergenerational equity and no-harm.  

 Ali v. Federation of Pakistan (2016) - A citizen sued the government of Pakistan’s approval of a new 

coalfield holding that it would result in increased emissions, which would, in turn, worsen climate 

change, violating the public trust doctrine and the Constitutional Rights to a healthy environment, 

dignity and life.  

Notre Affair a Tous (2016) - A French NGO presented a preliminary request challenging the 

government’s climate policy and asking for a more ambitious emission target, that is a 25% to 40% 

GHG emissions reduction by 2020. The petition has not yet reached the trial stage 

Thomson v. Minister for Climate Change Issues (2015) - A law student sued the government of New 

Zealand alleging that New Zealand’s emission target is illegal as it is not sufficient to meet its 

emission reduction obligations, and also claims the country’s NDCs is both unlawful and irrational as 

it is not enough to prevent harmful consequences of climate change on the population.  
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