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Democratic internal Organization and Federal Election Law. 4. The parties’ role in the formation of a 
new Federal Government 
 

1. Introduction 

Regarding both the empirical and the normative side of the role of the political parties, Germany appears 

to be a quite old-fashioned system. The basic premise of the political system until today is the existence 

of strong membership-based political parties that determine the formation of the political will of the 

people. And although in Germany just like in other European countries the total number of party 

members is constantly declining, this premise is not totally absurd. Until now nearly 1.5 million Germans 

are member of a political party. This corresponds to nearly 2% of the total German population. However, 

given that both the German Party Regulation and the Federal Election Law are designed to fit this idea 

of strong and stable political parties, the legal framework of the German political system is severely 

challenged when the political system and especially the party system is subject to such sudden changes as 

it was within the last few years.  

I will outline this point by first explaining how the German constitution and the German Party Regulation 

are founded on the ideal of membership-based political parties that are obliged to have a democratic 

internal structure. Subsequently I will show how the Regulation of the Federal Elections and their 

practical implementation corresponds with these ideas and which impact this kind of regulation can have 

on the structure of the party system. I will conclude with some remarks on the effects the German Party 

Regulation has on the quite difficult process in which the new Federal Government is created. 

 

 

                                                           
* Text of the speech at the International Conference ““Which Germany after the Vote? Post-electoral Reflections on the 
Largest European Democracy”, Rome, February, 9th, 2018. 
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2. The political parties’ mandatory democratic internal organization 

Article 21 of the German Constitution stipulates that political parties shall participate in the formation 

of the political will of the people. They may be freely established. Their internal organization must 

conform to democratic principles. They must publicly account for their assets and for the sources and 

use of their funds. Details shall be regulated by federal laws. The necessity of an internal organization 

that conforms to democratic principles therefore is one of the most important legal requirements the 

political parties have to fulfill in Germany. Consequently this constitutional requirement is not only a 

hollow phrase. The Political Parties Act dating form 1967 specifies the requirements of the constitution 

for the political parties in greater detail. There you find regulations on questions like the organization and 

formation of the party assemblies and the executive committees as well as the equal voting rights of the 

party members, emphasizing the ideal of a democratic internal organization and a strong democratic role 

of the party members. 

 

3. Democratic internal organization and Federal Election Law 

This strong emphasis on the inner party democracy both on the level of the constitution and on the level 

of the statutory law results from the legal concept that determines the whole process of the elections in 

Germany.  

Although in theory half of the Members of the Bundestag are elected directly from Germany’s 299 

constituencies, the distribution of the parliamentary seats is in fact made only on the basis of the party 

preference of the voters, e.g. on the basis of the vote given to the list of candidates every party submits 

for every federal state. As these party lists are fixed lists with no possibility for the voters to change the 

order of the candidates, the nomination by the party is of extraordinary importance for the election as a 

democratic process. The Federal Constitutional Court traces this idea back to fundamental democratic 

principles: The people’s democratic right to vote as laid down in Article 38 of the German Constitution 

comprises the possibility to nominate candidates for the elections. As the elections to the Bundestag 

according to Article 38 of the Constitution have to meet the requirement of being general, direct, free, 

equal and secret, so do the nominations of the candidates.1 The nomination of the candidates is therefore 

seen as a formal act of preparation of the elections which has to meet legal standards similar to those the 

election itself has to fulfill. 

                                                           
1 German Federal Constitutional Court, 10 November 1993, BVerfGE 89, 251; German Federal Constitutional 
Court, 9 March 1976, BVerfGE 41, 417; German Federal Constitutional Court, 15 February 1978, BVerfGE 47, 
282. 
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Although the constitution does not require such a limitation, the Federal Electoral Act stipulates that 

candidate lists may only and exclusively be submitted by political parties.2 In doing so the legislator 

wanted to guarantee a democratic process for the act of preparation of the elections. This provision 

corresponds directly with the constitutional obligation of the political parties to have an internal 

organization conform to democratic principles. In order to verify the status of an organization as political 

party all political parties which have not been continuously represented in the Bundestag or in a 

parliament of a federal state since the last election have to give prior notification of their intended 

participation in the election to the Federal Election Committee at least three months before the election. 

If they do not do so, they are not allowed to submit nominations for the elections. The party's written 

statutes and written program as well as proof that the executive committee has been duly appointed in 

accordance with the statutes shall be enclosed with the notification. Proof of the party status in 

accordance with the Act on Political Parties should also be submitted with the notification.3 In fact the 

Act on Political Parties gives a definition of the status as political party that has to be met by all 

organizations that want to participate in the election. According to this definition, political parties are 

associations of citizens which, on a continuing basis or for a longer period of time, wish to influence the 

development of informed political opinion and to participate in representing the people in the German 

Bundestag or a parliament of a federal state, provided that they offer a sufficient guarantee of their 

sincerity in pursuing that aim, as evidenced by their actual overall situation and standing, especially as 

regards the size and strength of their organization, their membership numbers, and their visibility in 

public.4 

Consequently, the notification of the intended participation to the Federal Election Committee is not a 

mere bureaucratic procedure. The documents submitted are the basis on which the Committee decides 

whether to recognize the organizations’ status as a political party or not. If the Committee refuses this 

recognition to an organization, the group is entitled to appeal directly to the Federal Constitutional 

Court.5 For the 2017 Bundestag Election 63 organizations gave notification for their intended 

participation, 48 of them where recognized as political parties, 15 notifications were rejected.6 Seven 

                                                           
2 § 27 par. 1 Federal Electoral Act.  
3 § 18 par. 2 Federal Electoral Act.  
4 § 2 par. 1 Political Parties Act. 
5 § 18 par. 4 a Federal Electoral Act.  
6 The Federal Returning Officer, Press release no. 03/17 of June 20, 2017, 
<https://www.bundeswahlleiter.de/en/info/presse/mitteilungen/bundestagswahl-
2017/03_17_beteiligungsanzeigen.html>; Press release no. 04/17 of June 27, 2017, 
<https://www.bundeswahlleiter.de/en/info/presse/mitteilungen/bundestagswahl-
2017/04_17_bwa1_tagt.html>. 
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groups appealed to the Federal Constitutional Court, all of them unsuccessfully. The main reasons for 

the rejection both for the Federal Election Committee and for the Federal Constitutional Court were the 

small number of party members and the low level of organization, especially the absence of significant 

regional or local branches.7 Social Media activities on the contrary were not seen as sufficient to meet the 

criteria for a political party, even if a group had an extensive homepage, a blog and a YouTube channel. 

Hence a movement like the “Cinque Stelle”, defining itself as non-party would never be admitted to the 

Bundestag Elections in Germany.  

Against this background it seems almost unbelievable that the AfD, the Alternative für Deutschland, was 

able to meet the standards of the Political Parties Act already for the Bundestag Election in 2013 although 

it had been founded only seven months before. Within few months they had established regional 

branches for every federal state and won more than 10.000 registered members. In the Bundestag election 

they won nearly 5 % of the total votes. Even if one takes into account that first steps for the organization 

of a new conservative political movement that prepared the foundation of the AfD were made as early 

as in 2010,8 this evolution is without precedence. 

However, the recognition as political party by the Federal Election Committee is only the first step in the 

process of being admitted to the election. Next, the political parties have to set up the candidate lists for 

the nomination. The respective nomination procedure again has to meet the basic requirements of a 

democratic process. The candidates can be elected either at a members’ assembly or at a special delegates’ 

assembly. However, only those members are entitled to vote in these assemblies who have as well the 

right to vote in the Bundestag Election.9 Consequently minors or foreigners are not allowed to vote in 

these assemblies, even if they are registered party members. The candidates for the elections shall be 

elected by secret ballot. Every person attending the assembly who is eligible shall be entitled to submit 

proposals. Candidates must be given the opportunity to introduce themselves and present their 

programs.10 

Although the competent Election Committees rarely control whether the inner party nominations meet 

these legal standards or not, they are entitled to reject party nominations that do not meet the outlined 

requirements. If the competent Election Committee nevertheless does not exercise its right to reject an 

incorrect nomination, the whole election is considered to contain a legal error. Every voter then may file 

a complaint first to the Bundestag and, in case the Bundestag rejects the complaint, appeal to the Federal 

                                                           
7 Cf. German Federal Constitutional Court, 25 July 2017, No. 2 BvC 2/17. 
8 Cf. O. NIEDERMAYER, Eine neue Konkurrentin im Parteiensystem? Die Alternative für Deutschland, in: id., Die Parteien 
nach der Bundestagswahl 2013, Wiesbaden 2014, p. 177 ff. 
9 § 21 par. 1 Federal Electoral Act.  
10 § 21 par. 3 Federal Electoral Act.  
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Constitutional Court which has the power to nullify the election and order its repetition. However, until 

now not a single Federal Election was nullified by the Federal Constitution Court although an increasing 

number of complaints are filed after every election. Nevertheless, as the case of the parliamentary election 

in Hamburg in 1991 shows, the possibility of elections to be nullified due to legal errors committed by 

political parties really exists. In the preparation of this election the Christian Democrats committed severe 

errors in the nomination process of their candidates by violating the members’ right to propose 

candidates for the nomination. After the election several party members filed a complaint before the 

Hamburg Constitutional Court and won: the election had to be repeated.11 Ironically, this did not lead to 

a loss, but to a significant gain of votes for the Christian Democrats in the then repeated election.  

However, until now the Hamburg case has remained unique in German case law. Nevertheless the 

violation of democratic standards in the inner-party nomination process can also go to the courts before 

the election and be corrected in advance. If the nomination process does not meet the requirement set 

out by the party statutes or the statuary law the members of the party can appeal to the civil courts and 

request the repetition of the inner-party nominations. In the run-up to the 2017 elections complaints 

against several candidate lists of the AfD were filed before the civil courts. In the case of the Saarland 

this complaint was successful: The whole nomination had to be repeated and the nominees were 

replaced.12  

This brief outline of the legal rules for the Federal Elections addressing the political parties shows that 

under the German legal system based on the ideal of democratic member parties the legal barriers for 

new parties to win seats in the national parliament are quite high despite the electoral system of 

proportional representation. Political parties must have a stable organizational structure, a relevant 

number of members and a relevant number of regional branches. Their procedure for the nomination of 

candidates for the election has to meet democratic standards on all levels of the decision process. In 

addition, they have to be fully independent from other political parties. Party alliances forged before the 

elections are prohibited in Germany. Hence, the party system in Germany is not only for political but 

also for legal reasons comparatively static, inflexible and stable. The barriers for new parties to win 

parliament seats in the Bundestag elections are very high. However, if a party once succeeds in 

overcoming these barriers, it is probable that its organization is strong enough to maintain its position as 

relevant political factor in the Bundestag. The Green Party which is part of the Bundestag since, the 

Democratic Socialists, who are represented in the Bundestag since 1990 and also the Liberal Democrats 

who fell short of the 5 % election threshold in 2013 and reentered the Bundestag in the 2017 election 

                                                           
11 Hamburg Constitutional Court, 4 May 1993, No. 3/92. 
12 Oberlandesgericht Saarbrücken, 12 July 2017, No. 1 U 80/17. 
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give striking examples of how this stability works in the parliamentary praxis. Within the next years we 

will have to see whether the AfD turns out to be a similar case.  

 

4. The parties’ role in the formation of a new Federal Government 

Against the background of this legal framework I will close with some remarks on the impact this legal 

concept of membership-based parties has on the creation of the Federal Government. The necessary 

coalition negotiations that precede the formation of a new government are conducted in Germany by 

representatives of the political parties. The parties’ executive committees decide on all organizational 

questions concerning the negotiations including the composition of the negotiation group.  

As the coalition agreements are political contracts between the political parties, not the parliamentary 

groups, the approval of the agreement is in the hands of the competent party organs. For decades it has 

been the parties’ executive committees or smaller delegates’ assemblies that approved the coalition 

agreements quietly after the negotiations had been concluded successfully. Yet, this minor role the 

political parties used to play in the approval of the coalition agreement has changed dramatically within 

the last years starting with the 2013 Bundestag election and the formation of a new Grand Coalition. As 

the question whether to re-enter a Grand Coalition was very controversial within the Social Democratic 

Party, the party’s executive committee which was in favor of entering the Federal Government, decided 

to involve the party members in the decision process. First, they made the federal party convention decide 

on the question whether to enter coalition talks or not. Then, after the finalization of the coalition 

negotiations, they decided to hold a referendum among the party members on the question if the party 

should conclude the agreement. Both decisions were legally binding for the party’s executive committee 

under German Party Regulation. It was the first time in German history that the members of a political 

were placed in the position to decide on the formation of a Federal Government. This procedure is 

currently repeated concerning the negotiations on the new Grand Coalition. In January 2018 the federal 

party convention of the Social Democratic Party agreed by a quite narrow majority to enter into formal 

coalition negotiations. The referendum among the party members is hold in late February and early March 

2018. This idea of increased member participation meanwhile is not limited to the Social Democrats 

anymore. Previously during the coalition talks for the then failed Jamaica Coalition both the Liberal 

Democrats and the Greens had also announced they wanted to hold a referendum among their members 

in case a coalition agreement was achieved.  

Hence, the power and importance of registered party members in Germany ironically have increased 

right in the moment when the concept of the member-based political party started to shake. It seems as 

if the growing discussion on the legitimacy of the power of the political parties in times of declining 
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numbers of party members was countered by an increased will to involve the remaining party members 

into core political questions. The structure of the German Party Regulation facilitates these efforts as the 

obligatory democratic internal structure enables the executive committees to make use of established 

democratic procedures as the vote of the party assemblies or the referendums which are laid down in the 

statutes of most political parties. Interestingly, both in 2013 and in 2018 some voters filed complaints 

before the Federal Constitutional Court applying for the Court to interdict the respective party 

referendum. The complainants argued that a binding decision of the party members on the formation of 

a coalition violated the independency of the Members of the Bundestag who had to elect the Chancellor. 

The Federal Constitutional Court though rejected all complaints: The formation of the internal 

democratic will of a political party was not under the jurisdiction of the Court.13 

By February 2018 the question if Germany will soon have a new Federal Government is still open. It is 

the members of the Social Democrats who decide. They have never been as mighty as they are in this 

moment.  

                                                           
13 German Federal Constitutional Court, 6 December 2013, No. 2 BvQ 55/13. 


