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Treaty Law
Title VII, Chapter 1, TFEU : rules on competition 
Section 1 – Rules applying to undertakings (Arts. 101-106)
Section 2 – Aids granted by States (Arts. 107-109)

Art. 107 Substantive provisions
Art. 107.1 prohibition rule
Art. 107.2 aid which is compatible ex lege
Art. 107.3 aid which may be declared compatible 

A t 108 E f t / l f th C i iArt. 108 Enforcement / role of the Commission
Art. 109 Council regulations 
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Historical overview
The idea is that Member States should not distort competition between 
undertakings through the use of public resources 
Whereas for Arts. 101 and 102 the arrangements for enforcement are not 

difi d i h T f R ( h E C i i icodified in the Treaty of Rome (the European Commission was given a 
role only by Council Regulation 17/62), for State aid the competence of 
the Commission is contemplated in the Treatythe Commission is contemplated in the Treaty
The application of the rules on State aid intensifies in the period 1986-
2002 (construction of the internal market).2002 (construction of the internal market). 
The State aid action plan 2005-2009 calls for less and better targeted 
State aid
Since 2008, State aid control has to meet the challenges of the economic 
and financial crisis. The Commission pubishes a number of specific 
notices, taking Art.107.3.b as the legal basis 
In 2012 the Commission launches the modernization of the substantive 
criteria and procedural rules for the application of Arts. 107-109; largely 
completed by the end of 2014 3



Article 107.1 – the prohibition rule
“Save as otherwise provided in the Treaties, 
any aid granted by a Member State or through State resources in any 
form whatsoever 
which distorts or threatens to distort competition 
by favouring certain undertakings or the production of certain goods  
shall, 
in so far as it affects trade between Member States, 
be incompatible with the internal market”

Paragraphs 2 and 3 indicate the conditions under which State aid is 
compatible ex lege with the internal market or may be considered 
compatible ith the internal marketcompatible with the internal market
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Article 107.2 – aid compatible ex lege

a. aid having a social character, granted to individual consumers, 
provided that such aid is granted without discrimination related to the 

i i f h d d ( f bl )origin of the products concerned  (important for public services)
b. aid to make good the damage caused by natural disasters or 

ti lexceptional occurrences
c. (aid granted to the economy of certain areas of the Federal Republic 

of Germany affected by the division of Germany in so far as suchof Germany affected by the division of Germany, in so far as such 
aid is required in order to compensate for the economic 
disadvantages caused by that division) g y )

5



Article 107.3 – aid which may be considered 
tibl (i)compatible (i)

a. aid to promote the economic development of areas where the 
standard of living is abnormally low or where there is a serious 
underemployment and of the regions referred to in Art. 349 
(Guadeloupe French Guiana Martinique Réunion Saint(Guadeloupe, French Guiana, Martinique, Réunion, Saint-
Barthélemy, Saint-Martin, the Azores, Madeira and the Canary 
Islands) in view of their structural, economic and social situation ) ,

b.1 aid to promote the execution of an important project of common 
European interest (important for infrastructures)

b.2 aid to remedy a serious disturbance in the economy of a Member 
State (crucial during the crisis)

c. aid to facilitate the development of certain economic activities or of 
certain economic areas where such aid does not adversely affect 

di di i h i ( htrading conditions to an extent contrary to the common interest (the 
most widely used provision) 6



Article 107.3 – aid which may be considered 
compatible (ii)compatible (ii)

d. Aid to promote cultural and heritage conservation where such aid 
does not affect trading conditions and competition in the Union to an 
extent that is contrary to the common interest (added by the 
Maastricht Treaty)Maastricht Treaty)

e. Such other categories of aid as may be specified by decision of the 
Council on a proposal from the CommissionCouncil on a proposal from the Commission
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Powers of the Commission
 Th C i i h th l i t t h th The Commission has the exclusive competence to assess whether 

State aid is compatible having regard to Art. 107
 Member States must notify the Commission of any planned Member States must notify the Commission of any planned 

individual State aid measure or State aid scheme 
 The proposed measures cannot be put into effect until the The proposed measures cannot be put into effect until the 

Commission has adopted a final decision (standstill obligation) 
 Pursuant to Art. 109, the Council, on a proposal of the Commission, Pursuant to Art. 109, the Council, on a proposal of the Commission, 

may adopt regulations for the application of Arts. 107 and 108 and in 
particular determine the conditions in which the notification 
obligation applies and the categories of aid exempted from this 
procedure

 i hi h li i d fi d b C il l i h C i i Within the limits defined by Council regulations, the Commission 
may adopt block exemption regulations  or decisions to exempt from 
the notification obligation categories of State aid measuresthe notification obligation categories of State aid measures
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Unlawful aid
 U l f l id t tifi d t d i f i i th t d till Unlawful aid: not notified or granted infringing the standstill

obligation
 The Commission may order the recovery of any unlawful aid that is The Commission may order the recovery of any unlawful aid that is
found to be incompatible with the common market
 Unlawful aid may be challenged before national courts (private Unlawful aid may be challenged before national courts (private 
enforcement)
 In Italy, the national competition authority may challenge unlawful In Italy, the national competition authority may challenge unlawful
aid before the administrative courts, under art. 21-bis of law 287/1990

Note: national courts may decide on unlawful aid; only the Commission
is competent to assess whether aid is compatible with the Treaty
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Moreover ….
 Th C i i k t i f t f ft l t The Commission makes an extensive use of acts of soft law to 

explain how it will assess State aid pursuant to Art. 107
 If the Commission finds that State aid is not compatible or is being If the Commission finds that State aid is not compatible or is being 

misused, it shall decide that the Member State shall abolish or alter 
such aid within a period of time. If the State does not comply, the suc d w pe od o e. e S e does o co p y, e
Commission or any other interested Member State may refer the 
matter to the Court of Justice. 

 The Commission keeps under constant review all systems of existing 
aid and may propose to Member States any appropriate measure 

i d b h d l f i i f h i l krequired by the development or functioning of the internal market

 i l i h C il i i l In exceptional circumstances the Council may, acting unanimously, 
decide that aid shall be considered compatible in derogation from the 
provisions of Art 107provisions of Art. 107 
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State aid modernisation: objectives
In May 2012 the Commission launched the reform initiative called State 
aid modernisation (SAM). SAM is a change in governance of EU state 
aid policy aimed to ensure a better allocation of public resources and to 
promote higher efficiency and better quality of policy interventions Keypromote higher efficiency and better quality of policy interventions. Key 
objectives:
a foster ‘good aid’ which aims at rectifying market failures and isa. foster good aid  which aims at rectifying market failures and is

linked to the EU 2020 objectives, i.e. an effective and non 
distortionary use of scarce public resources, with higher contributiony p g
to growth

b. an enforcement strategy, cutting red tape through shift from ex ante 
to ex post control and with a focus on cases with the largest impact 
on internal market 

c. streamlined rules and faster decisions
harmonization of rules and guidelines, more systematic and clearer

it i f t i t f dcriteria for assessment; improvement of procedures
11



A paradigm shift – new regulations
SAM represents a paradigm shift which should increase public support p p g p pp
for State aid policy:
-simplification, shift from ex ante to ex post control
-contribution to economic recovery and growth
-enhanced partnership with Member States
By July 2014 several regulatory changes entered into force that make it 
easier to grant aid for growth promoting projects: 
a. Regulations: 
 new procedural regulation (Council Reg. 2015/1589) + implementing  

Commission regulation 
 amended regulation enabling the Commission to adopt block 

i l i ( il / )exemption regulations (Council Reg. 1588/2015)
 2 de minimis regulations (1407/2013 and 360/2012 for SIEG) 
 a new General block exemption regulation  (Commission Reg. 

651/2014, ‘new GBER’) 12



Guidelines and notices 
Guidelines:Guidelines: 
regional aid, short term export credit, risk finance, guarantees, 
important projects of common European interest rescue andimportant projects of common European interest, rescue and 
restructuring, aid to disadvantaged and disabled workers
broadband, cinema, aviation, energy and environment, b oadba d, c e a, av at o , e e gy a d e v o e t,
R&D&innovation, specific sectors 
Other notices: transparency, ex post evaluation, notion of aid p y p
(pending)

Moreover: 
For banks: several communications on the application of State aid 
rules to support measures in favour of banks in the context of the 
fi i l i i ( h ki i i d d ifinancial crisis (the most recent Banking communication adopted in 
July 2013)
F SGEI Al i k th li ti f St t id l tFor SGEI: Almunia package on the application of State aid rules to 
services of general economic interest (2012)  13



The shift from ex anteThe shift from ex ante 
to ex post controlp



The new GBER
A cornerstone of the reform is the new GBER 2014-2020, which 
declares compatible with the TFEU a wider range of measures than the 
previous GBER, with higher thresholds and larger aid intensities, if 
certain conditions are metcertain conditions are met
In the future, 75% of state aid measures and two thirds of aid amounts 
could be covered by the new GBER (based on aid granted in 2012); thecould be covered by the new GBER (based on aid granted in 2012); the 
proportion could increase to 90% if Member States pro-actively design 
their schemes along the lines of the GBERg
The GBER covers 43 exemptions, including: 
-aid to make good the damage caused by natural disastersg g y
-social aid for passenger transport
-broadband infrastructure; sport and multifunctional infrastructures; ; p ;
research infrastructures; local infrastructures; 
-culture and heritage conservation; audio-visual works g
-innovation clusters; process or organisational innovation e.g. aid for 
experimental development of up to €15 mln per project and beneficiary 
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Impact of the GBER (1)
The GBER will have a strong impact on aid beneficiaries and grantingThe GBER will have a strong impact on aid beneficiaries and granting
authorities: 
 Faster access to the aid through avoidance of the notification Faster access to the aid, through avoidance of the notification

process
 Reduction of administrative burdens thank to simpler conditionseduct o o ad st at ve bu de s t a to s p e co d t o s
This simplification is accompanied by safeguards: 
a. Transparency : Member States are required to establisha. Transparency : Member States are required to establish

comprehensive state aid websites at regional or national level; 
publish the legal basis of the measure and send a summary
information sheet under the GBER; publish information on 
individual awards above € 500.000, within 6 months from the date 
the aid was granted (by July 2016) > peer review public controlthe aid was granted (by July 2016)  => peer review, public control, 
greater accountability

b Strenghtened monitoring by the Commission: ex post controlsb. Strenghtened monitoring by the Commission: ex post controls
of compliance with the formal conditions for exemption 16



Impact of the GBER (2)
c Ex post evaluation by Member States of major aid schemes:c. Ex post evaluation by Member States of major aid schemes: 
 Assessing whether the scheme was effective in achieving its direct

objective (did it change the behaviour of the beneficiary and toobjective (did it change the behaviour of the beneficiary and to 
which extent?)

 Detecting possibile indirect effects (e.g. spillover effects on the etect g poss b e d ect e ects (e.g. sp ove e ects o t e
activity of other firms)

 Addressing the issues of proportionality and appropriateness of the g p p y pp p
chosen aid instrument

Therefore, ex post evaluation will contribute to better informed
decision-making by Member States, help allocate scarce financial
resources more efficiently and design better schemes with more limited
impact on competition and trade while allowing flexibilityimpact on competition and trade, while allowing flexibility
Ex post evaluation is required for a subset of schemes under the GBER 
and in the Guidelines (large or novel schemes schemes in sectorsand in the Guidelines (large or novel schemes, schemes in sectors
affected by significant changes) 17



Tasks for Member States
• Member States should have appropriate processes in place to• Member States should have appropriate processes in place to 

administer the GBER and monitor the use of funds: State aid is only 
exempted under the GBER where all compatibility conditions are met, p p y ,
including the transparency obligation

• The Commission may suspend or withdraw the benefit of the GBER 
where consistent non compliance is identified

• The Commission will give support, by visiting Member States and 
giving practical advice

• The Member States have more responsibility for designing and 
i l i h i h i ifi i d i ffi iimplementing schemes without prior notification and putting efficient 
checks in place at national level, through appropiate institutional set-
up Training and sharing of knowledge at the level of grantingup. Training and sharing of knowledge at the level of granting 
authorities, including local authorities, becomes more important

• A Working Group of Member States on the implementation of SAMA Working Group of Member States on the implementation of SAM 
has been created in 2014, to exchange views, share best practices, 
develop orientations for future action

18



Compatible State aid: theCompatible State aid: the 
substantive criteria



A more consistent approach
One of the main features of the modernisation process is the clarificationOne of the main features of the modernisation process is the clarification
and increased consistency of the substantive criteria used when assessing
the compatibility of State aid. A similar approach is followed in all the p y pp
new Guidelines, based on seven principles: 
1. The aid measure must be aimed at an objective of common interest
2. It must bring about a material improvement that the market cannot

deliver itself, for example by remedying a market failure or 
addressing an equity or cohesion concern

3. It must be an appropriate policy instrument to address the 
bj i f iobjective of common interest

4. It must change the behaviour of the beneficiary (incentive effect)
b i i i i i d h ddi i l5. It must be limited to the minimum needed to induce the additional

investment or activity
6 N ti ff t titi d t d t i li it d6. Negative effects on competition and trade must remain limited
7. Information about aid awards must be transparent (public) 20



State aid in regulated sectors
In regulated sectors we typically find market failures which must beIn regulated sectors we typically find market failures, which must be 
addressed through appropriate policy instruments. State aid is one of the 
policy instruments which may be used. When assessing whether State aid p y y g
is compatible with the Treaty we have to evaluate whether it pursues an 
objective of common interest and is necessary and proportionate to this 
aim (represents the optimal policy instrument)
The Almunia package on the application of the rules on State aid to 

i f l i i t t d t d i 2012 i t thservices of general economic interest was adopted in 2012, prior to the 
modernization of State aid control. The two initiatives have some 
common features:common features: 
•focus on the correction of market failures;
• search for an incentive effect;search for an incentive effect; 
•shift from ex ante to ex post control; 
•new tasks for Member States transparency obligations•new tasks for Member States, transparency obligations
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State aid rules for services of 
l i i t tgeneral economic interest 

(SGEI)(SGEI)



Services of general economic interest
SGEI are economic activities that public autorities identify as being ofSGEI are economic activities that public autorities identify as being of 
particular importance to citizens but which are not supplied by market 
forces alone or at least not to the extent and under the conditions 
requested (in terms of quality, safety, affordability, equal treatment of 
universal access). They are typically accompanied by public service 
bli ti th id ( )obligations on the provider(s). 

There is not an exaustive list: which services are considered SGEI 
depend on the economic and institutional context: are market forcesdepend on the economic and institutional context: are market forces 
inadequate, is the provision of the service a relevant objective for public 
authorities?
Examples of SGEI range from large commercial services (eg postal 
services, energy supply, public transport, electronic communication 
services) to the entire population at affordable conditions to a wide range 
of health and social services (eg. care for the elderly or disabled people) 
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Social services of general interest
SSGI include:SSGI include:
• health services;
• statutory and complementary security schemes covering the main risksstatutory and complementary security schemes covering the main risks 
of life (health, ageing, occupational accidents, unemployment, retirement 
and disability)
•other essential services provided directly to the persons (assistance, 
rehabilitation, occupational training and reintegration etc.)
• social housing
SSGI may be of an economic or non economic nature, depending on the 
activity involved. When economic in nature, SSGI are part of the SGEI 
category

24



Non economic SGI
Competition rules are not applicable to non economic activities e gCompetition rules are not applicable to non economic activities e.g. 
where the State acts by exercising public power or an entity acts in its 
capacity as a public authority, e.g. army, police, air control. For some 
services, e.g. management of prisons, the State may decide to introduce 
market mechanisms
Social security: the classification as economic activity depends on the 
way they are set up and structured: e.g. whether affiliation compulsory is 
compulsory or not whether the system has exclusively a social purposecompulsory or not, whether the system has exclusively a social purpose, 
whether the scheme is non profit etc. 
Health care: solidarity versus provision of services for remunerationHealth care: solidarity versus provision of services for remuneration
Education: non economic activity if financed entirely or mainly by public 
funds 
For details, see Commission Staff Working Document, Guide to the 
application of EU rules on State aid, public procurement and the pp f p p
internal market to SGEI and in particular to SSGI, SWD(2013) 53 
final/2  
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SGEI in the Treaties
Several provisions stress the importance of SGEIs in the EU:Several provisions stress the importance of SGEIs in the EU:
•Art. 14 TFEU: the EU must use its powers so as to make sure that SGEI 
operate on the basis of principles and conditions which enable them to p p p
fulfil their mission
•Protocol 26: shared values of the Union 
Art. 36 of the EU Charter of Fundamental Rights:  central role in 
promoting cohesion
On the other hand, SGEI are covered by the rules on competition, 
freedom of establishment and  freedom to provide services
Art. 106.2:  undertakings entrusted with the operation of SGEI are 
subject to the rules contained in the Treaty, and in particular to the rules 
on competition in so far as the application of these rules does noton competition, in so far as the application of these rules does not 
hamper the fulfilment of the specific mission they are charged with. The 
development of trade should not be affected to such an extent whichdevelopment of trade should not be affected to such an extent which 
would be contrary to the interests of the Union 26



Focus on State aid and 
i f bli icompensation of public service 

obligationsobligations
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SGEI and the rules on State aid

Therefore, 
if the conditions of article 107 are metif the conditions of article 107 are met, 
SGEI are covered by the rules on State aid
but only within the limits laid down by Art 106 2 (in so far as thebut only within the limits laid down by Art. 106.2 (in so far as the 
application of these rules does not hamper the fulfilment of their specific 
mission))
and, for land transport, within the limits laid down by Art. 93  
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Application of Art. 107.1
State aid within the meaning of Art 107 1 requires:State aid within the meaning of Art. 107.1 requires:
Transfer of State resources, attributable to the State
Economic advantage that the beneficiary would have not received fromEconomic advantage that the beneficiary would have not received from 
a private entity (market economy investor principle, MEIP)
Selectivity (advantage directed to a subset of undertakings or Selectivity (advantage directed to a subset of undertakings or 
administered discretionally)
Impact on trade, distortion of competition. The distortion of p p
competition is presumed if impact on trade and selectivity (C-142/87, 
Tubemeuse) 
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… a broad scope of application!
Aid providers: central or local public administrations as well as publicAid providers: central or local public administrations, as well as public 
undertakings
Transfer of State resources: many forms such as direct grants, tax y g ,
credits, parafiscal charges and compulsory contributions imposed by the 
State and managed and apportioned in accordance to the provisions of 
the legislation, benefits in kind (eg the State does not charge market 
prices for the use of a facility)
B fi i i d t ki i titi d i iBeneficiaries: undertakings, i.e. entities engaged in an economic 
activity, regardless of the entity’s legal status or the way in which it is 
financed or whether it is a non-profit entity In house providers arefinanced or whether it is a non profit entity. In house providers are 
included
Economic entity = offering goods and/or services on a markety g g
A market is deemed to exist if there are entities which would be willing 
to provide the servicep
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Absence of effect on trade
In the field of State aid law the effect on trade does not depend on theIn the field of State aid law, the effect on trade does not depend on the 
local or regional character of the service supplied, the size of the firm, 
the scale of the activity concerned, or the amount of aid (Altmark , C-
280/00): need for a case by case assessment of whether the aid makes it 
more difficult for other EU suppliers to supply the same services on the 

k tmarket 
Aid to an undertaking operating on a market not open to competition can 
have an impact on trade if the undertaking is also active on markets openhave an impact on trade if the undertaking is also active on markets open 
to competition
The Commission has excluded the impact on trade in a number ofThe Commission has excluded the impact on trade in a number of 
decisions on cases of purely local interest from the point of view of both 
users and suppliers e.g. local swimming pool, local museums in Sardinia 
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Compensation of public service obligations
Since SGEI provision may not generate a sufficient profit for theSince SGEI provision may not generate a sufficient profit for the 
provider, public service compensation may be needed to offset the 
additional costs stemming from the public service obligation. 
Nonetheless, State intervention can be a source of distortion unless
properly targeted. State aid control aims to ensure that public service 

ti i d ti t t th bj ti dcompensation is necessary and proportionate to the objective pursued
Two issues: 

I th ti f bli i bli ti St t id?a. Is the compensation of public services obligation a State aid?
b. If it is State aid, can it be considered compatible pursuant to art. 

106 2 TFEU? The issue is whether State aid is necessary to the106.2 TFEU? The issue is whether State aid is necessary to the 
fulfilment of the specific mission

For land transport art 93 TFEU is lex specialis with respect to articleFor land transport, art. 93 TFEU is lex specialis with respect to article
106.2 for the purpose of evaluating whether the compensation of public 
service obligations is compatibleg p
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Is compensation State aid? The case-law of 
the Court of Justice 

In some judgments the Court of Justice argues that the compensation 
of public service obligation is always State aid and it is necessary to p g y y
assess whether it is compatible (C-332/98, France v. Commission). In 
others, the Court states that compensation is not aid (C-53/00 Ferring)
In 2003, in the landmark Altmark judgment (C-280/00) the Court 
indicates the conditions under which public service compensation 
d t tit t St t id t t A t 107 i t th bdoes not constitute State aid pursuant to Art. 107 owing to the absence 
of any advantage
When compensation is not State aid it must not be notified in advanceWhen compensation is not State aid, it must not be notified in advance 
to the Commission pursuant to Art. 108
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The four requirements in Altmark
A di t th Al k j d t th ti f bliAccording to the Altmark judgment, the compensation of public 
service obligations does not constitute aid if four cumulative 
conditions are satisfied:conditions are satisfied: 

1. There is an entrustment act clearly defining the public service 
obligationob g o

2. The parameters for calculating the compensation are established in 
advance in an objective and transparent mannerj p

3. The compensation cannot exceed the relevant costs and a reasonable
profit, taking into account the income associated to the provision of 
the SGEI

4. Either the provider is chosen through a public procurement procedure  
hi h ll f h l i f h bidd h l hwhich allows for the selection of the bidder at the least cost to the 

community, or the level of compensation is determined on the basis
of an analysis of the costs of a typical well run and adequatelyof an analysis of the costs of a typical well run and adequately
equipped undertaking in the sector concerned 34



The 2005 Monti-Kroes package
After the Altmark ruling, the Commission elaborates a set of specific g, p
rules, with the aim to clarify the application of State aid control to public 
service compensation 
The first SGEI package, adopted in 2005, consisted of 3 legal 
instruments:
 A decision whereby compensation below certain thresholds and 

fulfilling certain conditions was exempted from the notification 
obligation since it was considered presumptively compatible with theobligation since it was considered presumptively compatible with the 
internal market 

 A framework communication outlining the Commission’s approach in A framework communication outlining the Commission s approach in 
the assessment of cases falling outside the scope of the decision and 
therefore subject to the notification obligation, pursuant to Art. 106.2

 A directive on transparency  setting the basic rules for separation of 
financial accounts between SGEI and other activities performed by the 
same undertaking (now directive 2006/111), if compensation is 
granted with no public procurement procedure (leg.decree 333/2003)35



Towards the reform of 2011-12
In the Single Market Act (2011) the Commission undertakes to furtherIn the Single Market Act (2011) the Commission undertakes to further
clarify the SIEG rules:
 A 2011 Notice on measures to ensure the quality of SGEI in the EU -q y

COM(2011) 900
 A new package on the application of State aid rules to SGEI (the 

Almunia package)
Main objectives:
 Clarification of key concepts
 Simplification for small scale public services of a local nature and for

social services
 More in-depth scrutiny of aid for large scale commercial services, 

hi h il i di iwhich may entail more serious distortions
 Ensuring a better coordinaton with EU directives on public 

t ( tl di ti 23 24 d 25 f 2014)procurement (currently, directives 23, 24 and 25 of 2014)
36



The Almunia package

i. A communication (2012/8/02) clarifying the key concepts, in 
particular the conditions which must be met to exclude the existence 
of aid on the basis of Altmarkof aid on the basis of Altmark

ii. A new de minimis regulation for SIEG (360/2012): thresholds and 
conditions with the aim to exclude a significant impact onconditions with the aim to exclude a significant impact on 
competition and trade (the aid does not fall within the scope of art. 
107.1, no notification))

iii. A new decision (2012/21/EU) with simple compatibility criteria and 
thresholds, which exempts Member States from the obligation to 
notify the compensation measure (compatibility with art. 106(2), no 
notification)

i A i d f k (2012/C 8/03) bli hi h i i hi hiv. A revised framework (2012/C 8/03), establishing the criteria which 
the Commission will follow when assessing whether compensation 
which remains under the notification obligation is compatiblewhich remains under the notification obligation is compatible 
pursuant to Art. 106(2) - a more thorough analysis 37



Step 1: ascertaining the Altmark conditions (a)

a. Clear definition of public service obligations:
 PSOs are not appropriate for activities which can be provided 

i f il b h k i i dsatisfactorily by the market; an ex ante assessment is required; 
normally the Commission only checks whether there is a manifest 
errorerror

 a formal entrustment act is required (legislative or regulatory 
instrument or contract)instrument or contract)

 the entrustment act must specify: content and duration of public 
service obligations; undertaking and territories concerned; nature g ; g ;
of any exclusive or special right assigned to the undertaking by the 
authority in question; parameters for calculating, controlling and 

i i h i f idi dreviewing the compensation; arrangements for avoiding and 
recovering any overcompensation 

38



Step 1: ascertaining the Altmark conditions (b-c)

b. Establish in advance the parameters for compensation in an 
objective and transparent manner: a precise calculation is not 
needed only the method (how costs and a reasonable profit will beneeded, only the method (how costs and a reasonable profit will be 
calculated, any arrangement for the review of the amount of the 
compensation during the entrustment period). If the SGEI is co pe s o du g e e us e pe od). e SG s
assigned under a tendering procedure, the method for calculating 
the compensation must be included in the information provided to 
participants

c. Any mechanism concerning the selection of the service provider 
h ti d t d th tmust ensure that compensation does not exceed the net 

incremental costs incurred in the discharge of the PSO, taking 
into account the relevant receipts and a reasonable profitinto account the relevant receipts and a reasonable profit. 
Reasonable profit = rate of return on capital required by a typical 
company considering whether or not to provide the SGEI for the 
whole period of entrustment, taking into account the level of risk

39



Step 1: ascertaining the Altmark conditions (d)

d. The fourth Altmark criterion aims to ensure the absence of an 
advantage, with reference to an efficient undertaking 
(therefore MEIP) Two alternative requirements:(therefore, MEIP). Two alternative requirements:

d.1 the SGEI is assigned under an appropriate tendering 
procedure allowing to select the tenderer capable of providingprocedure allowing to select the tenderer capable of providing 
the service at the least cost for the community. Open 
procedures are in line; also restricted procedures unless interested p p
operators are prevented to tender with no valid reasons. 
Competitive dialogue or negotiated procedures usually not 

id d ffi i A d i i l i hconsidered sufficient. Award criterion: lowest price; the most 
economically advantageous offer  if it allows to match the value of 
the market (minimising the advantage for the bidder) Where onlythe market (minimising the advantage for the bidder). Where only 
one bid is submitted, the tender is not sufficient to ensure that the 
procedure leads to the least cost for the community  
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Step 1: ascertaining the Altmark conditions (d)

d. 2 in the absence of an adequate tender procedure, reference to a 
generally accepted market remuneration or to the costs that a 
typical undertaking well run and adequately provided withtypical undertaking well run and adequately provided with 
material means would have incurred in discharging the PSO
Reference to a single undertaking or to undertakings with artificialReference to a single undertaking or to undertakings with artificial 
advantages is inappropriate; if the undertaking does not meet the 
qualitative criteria laid down by the Member State it is not q y
considered a well run undertaking. Compliance with accounting 
standards is required. It may be difficult to find the benchmark
In practice, however, the EU courts seem to accept some 
flexibility in the application of this requirement ((C-341/06, 
Chronopost; T 289/03 Bupa Insurance)Chronopost; T- 289/03, Bupa Insurance)
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Step 2: assess whether the compensation is 
covered by the de minimis regulationy g

(implying that Art. 107.1 is not applicable because of absence of a 
significant impact).  g p )
Scope: land transport is included
Threshold: total amount of aid for the provision of the SGEI should p
not exceed EUR 500 000 over any period of 3 fiscal years
Aid must be transparent: when not in the form of a cash grant, it p g
should be convertible into the gross grant equivalent, without the need 
to undertake a risk assessment
De minimis aid cannot be cumulated with any other compensation for 
the same SGEI
E f d i i i id h ld b ifi d i dEnforcement: de minimis aid should not be notified in advance. 
Member States are required to keep records for 10 years, so as to allow 
ex post monitoring by the Commissionex post monitoring by the Commission  
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Step 3: assess whether the compensation is 
covered by decision 2012/21 (a)y ( )

(compatibility pursuant to Art. 106.2 is presumed)
Scope: it does not cover land transport – regulated by RegulationScope: it does not cover land transport regulated by Regulation 
1370/2007 in application of Art. 93 TFEU) 
Different thresholds: for social services (hospitals, childcare, long term ( p , , g
care, reintegration into the labour market, social housing): any amount; 
for other SGEI: EUR 15 mln per year; air or maritime links to islands: 
average annual traffic during the last 2 financial years <300 000 
passengers; airports and ports: average annual traffic, respectively, 
<200 000 passengers and <300 000 passengers<200 000 passengers and <300 000 passengers
Duration of the entrustment: if > 10 years, it should not exceed what is 
necessary to amortise the relevant investments in accordance withnecessary to amortise the relevant investments in accordance with 
generally accepted accounting principles (directive 2014/23 takes as a 
benchmark a duration of 5 years) 
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Step 3: assess whether the compensation is 
covered by decision 2012/21 (b)y ( )

Moreover: 
Altmark requirements 1 and 3 must be metAltmark requirements 1 and 3 must be met
Internal accounts shall show separately the costs and receipts 
associated with the SGEI and those of other services, as well as the ,
parameters for allocating costs and revenues
Enforcement: no obligation to notify in advance, obligation to keep the g y g p
records for 10 years so as to allow ex post controls; the Member State 
has to carry out checks of the absence of overcompensation every 3 

d t th d f th i d d i th d t ki tyears and at the end of the period, and require the undertaking to repay 
any overcompensation (for small deviations, possibility to carry it 
forward to the next period and deduce it from the amount offorward to the next period and deduce it from the amount of 
compensation payable in respect of that period); the Member State has 
to submit to the Commission a report on the implementation of the 
decision every 2 years (amounts, application to in house providers, 
sectors, problems) 44



…3 ways to avoid notification!
When the compensation of PSOs either satisfies the Altmark 
conditions (is not aid), or is covered by the de minimis regulation, or 
falls within the scope of decision 2012/21 no need to notify => nofalls within the scope of decision 2012/21, no need to notify => no 
problem of unlawful aid =not notified or infringing the standstill 
obligation ob g o
It is important to check that the relevant requirements are met. 
Remember that:
•the Commission may order the recovery of any unlawful aid that is 
found to be incompatible with the common market
•unlawful aid may be challenged before national courts 
•in Italy, the national competition authority may challenge unlawful 
aid before the administrative courts, under art. 21-bis of law 287/1990
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Step 4 – assessment of whether compensation 
which is notified is compatible (a)p ( )

The framework communication lays down the criteria that the 
Commission will follow when assessing whether compensation which 

i bj h ifi i bli i i iblremains subject to the notification obligation is compatible pursuant to 
Art. 106.2. The scope does not cover land transport (reg. 1370/2007) 
and public service broadcasting No quantitative thresholdsand public service broadcasting. No quantitative thresholds. 
The first condition of Altmark becomes more stringent (need for 
public consultations before establishing PSO). Duration strictlypublic consultations before establishing PSO). Duration strictly 
necessary to recover sunk investments. Need to comply with rules on 
public procurement, transparency and non discrimination. The third 
Altmark requirement + requirement to introduce incentives for the 
efficient provision of the SGEI. Internal accounts should allow to 
check for overcompensation separately for each SGEIcheck for overcompensation separately for each SGEI
Need to check for overcompensation every 3 years (2 years in the 
absence of a tender procedure)absence of a tender procedure) 
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Step 4 – assessment of whether compensation 
which is notified is compatible (b)p ( )

The Commission may attach to a positive decision conditions and 
obligations aimed to avoid undue distortions of  competition: eg. width 
or duration of the entrustment goes beyond what is strictly necessary; 

bli ti t th l t i f t t t i taccess obligations to the relevant infrastructure at appropriate 
conditions, in order to prevent the foreclosure of competitors 
Enforcement:Enforcement: 
-notification to the Commission

publication of information on the internet (results of the public- publication of  information on the internet (results of the public 
consultation, content and duration of PSO, undertaking and territories 
concerned; annual amount of aid); )
Report to the Commission every 2 years (sectors, total amounts) 
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Transport
•Title VI TFEU (arts. 90-100 TFEU)
•Competition rules are fully applicable
•For land transport, Art. 93 is lex specialis with respect to Art. 106.2. 
Regulation 1370/2007 lays down the conditions for compensating 
public service obligations, in application of Art. 93 (transparency, 
duration, direct awards). The principle is that compensation should not 
exceed the costs of the undertaking concerned including a reasonableexceed the costs of the undertaking concerned, including a reasonable 
profit
•For air and maritime transport full application of the AlmuniaFor air and maritime transport, full application of the Almunia 
package   
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Cases (1)
Simet is a private undertaking providing interregional bus services to 
and from Calabria
In a judgment of 2010 the Italian Council of State recognised its right 
to obtain compensation retroactively for its inter regional scheduled 
b i b t 1987 d 2003 th b i f th d t ki ’bus services between 1987 and 2003, on the basis of the undertaking’s 
internal accounts
The Commission finds that:The Commission finds that: 
•no public service obligation had been unilaterally imposed on Simet
•the compensation had to be notified•the compensation had to be notified
• the aid was incompatible (parameters for paying the compensation 
were not established in advance no proper account separation unclearwere not established in advance, no proper account separation, unclear 
whether the exclusive right was already sufficient to ensure a 
sufficient compensation)  
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Cases (2)

In May 2013 the Commission finds that some state aid granted by 
France to Société Nationale Corse Méditerranée (SNCM) were 
incompatible with EU rules. No justified public service obligation for 
th dditi l i th M ill C i f li k d i ththe additional service on the Marseille- Corsica ferry link during the 
tourist season; the service was in fact already provided by the private 
sectorsector
In January 2013: the Commission orders the recovery of illegal State 
aid granted to Saremar (maritime routes linking Sardinia to mainland g ( g
Italy): no clear definition of PSOs and no compensation mechanism 
set up ex ante 
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Cases (3)

Compensation of public service obligations for postal services in 
Belgium (2013) is considered compatible pursuant to the framework: 
public consultation before establishing PSOs, incentives to an efficient 

i i t d f th i f d liprovision, tender for the service of press delivery

Aid t d i th P t f S l th C i i id itAid to modernize the Port of Salerno: the Commission considers it 
compatible (aid is needed, minor impact on competition, concession 
contracts for the use of the port will be awarded through publiccontracts for the use of the port will be awarded through public 
tenders, therefore subsequent port operators will not receive any undue 
advantage) 
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Comments

The criteria which must be followed to ensure the compatibility of 
public service compensations with State aid rules provide a useful 
checklist for the efficient provision of SGEI

For Member States, it is increasingly important to educate and 
di t l l bli d i i t ti t licoordinate local public administrations, so as to ensure compliance 
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State aid and infrastructures
Traditionally, infrastructure funding was considered ‘public policy’: 
absence of economic activity, therefore no interference of EU 

i i l Thi h h d!competition law. Things have changed!
Aèroports de Paris (T-128/98): the management of an airport 

idi i l i t i i d th d t ki iproviding commercial services to air carriers and other undertakings is 
an economic activity
Leipzig Halle (T 443/08 C 288/11): the construction of an airportLeipzig Halle (T-443/08, C-288/11): the construction of an airport 
infrastructure is an economic activity if the subsequent operation of the 
airport infrastructure is an economic activity p y
Currently: 
•the GBER applies to the financing of some categories of pp g g
infrastructures, below given thresholds
•Several Commission Guidelines explain how State aid rules are 
applied to the funding of broadband, airports, energy infrastructures, 
R&D, important projects of European common interest 53



State aid and infrastructures: criteria for 
assessing the compatibilityg p y

In principle, either Art. 106.2 or Art. 107.3.c are applicable
The second approach is empirically more important. 
State aid must comply with the seven general principles :
1. Contribution to an objective of common interest 
2. Market failure
3. Adequacy of State aid as policy instrument
4. Incentive effect
5. Minimization of aid
6. Minimization of distortive effects
7. Transparency

See European Commission, Analytical Grids on the application ofSee European Commission, Analytical Grids on the application of
State aid rules to the financing of infrastructure projects, 
September 2015
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