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 Expected results
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 The Directive 2014/104/EU on antitrust damages actions:
 signed into law: 26 November 2014;

 published in the Official Journal of the European Union: 5 December 2014;

 entered into force: on 26 December 2014;

 Must be implemented in all EU Member States by: 27 December 2016.

 Complementary measures are the Commission Communication and Practical Guide
on quantifying antitrust harm in damages actions. In particular, the Guide (although
it does not bind national courts and does not alter the legal rules applicable in the
Member States to damages actions) describes the types of harm normally caused by
anticompetitive practices as well as the main economic methods, techniques and
empirical insights available to national courts to quantify damages in practice.

 Additional quantification guidance will be provided by the Commission in the form of
Guidelines for national courts on the passing-on of overcharges.

The EU Damage Directive
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 Infringements of the EU antitrust rules (Articles 101 and 102 TFEU) are not only
detrimental to the economy and consumers at large. They usually cause harm (e.g.
higher prices and lost profits) to concrete victims (e.g. infringers' direct and indirect
customers, infringers' competitors and their customers).

 The ECJ has established that any citizen or business has a right to full compensation
for the harm suffered as a result of an infringement of the EU antitrust rules (Articles
101 and 102 TFEU).

 Bearing in mind that the right to compensation is an EU right whose exercise is
governed by national rules, the Directive has been conceived to remove procedural
obstacles that currently exist in some Member States with less developing frameworks
for private damages actions with the objective of allowing compensation for all
victims of infringements of EU antitrust law.

Main Objectives
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 The Directive applies to all damages actions, whether individual or collective,
which are available in the Member States. In particular, it aims at making it easier
for businesses and individuals who rarely obtain effective compensation to do so,
such as SMEs and consumers.

 The Directive clarifies that the right to full compensation covers actual loss and
loss of profit, plus payment of interest from the time the harm occurred until
compensation is paid.

Scope of Application
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 At the date of the Directive in Europe very few victims of antitrust violations have been able to
obtain compensation. During the period 2006-2012, decisions of the Commission followed by
damage claims were less than 25%. No follow-on actions to EU Commission decisions were
reported in 20 out of 28 Member State.

EC decisions: follow-up by 
damage actions
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Source: EUROPEAN COMMISSION

 … Furthermore in the absence of private enforcement culture, stand-alone cases remain a
prerogative of the US legal system and practically unknown in Europe
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 The Directive attempts to fine-tunes the interplay between private damages actions
and public enforcement of the EU antitrust rules by the Commission and national
competition authorities.

 In fact, the Commission views private enforcement, in particular follow-on actions
based on a prior infringement decision, as a key complement to its own
enforcement work.

 While public enforcement in Europe works, private enforcement has been lacking in
its efficiency due to:
 High initial investment required to pursue such damages;
 Lack of court practice and reluctance of national courts to take on such cases;

 Legal uncertainty (e.g. Issues associated with collecting information on the infringement

and quantifying damages).

 Public enforcement of antitrust rules by competition authorities (whether the
Commission or national authorities) and private damages actions before courts are
conceived as complementary tools. Through the Directive they should reinforce
each other.

Public and Private Enforcement



 In the US, private enforcement has been able to flourish through a system
encompassing class actions, contingency fee arrangements, favourable attorneys’
fees rules, treble damages and judges’ broad discovery powers, among others.

Looking at the US Experience
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Source: Kolasky, W. (2012), Antitrust Litigation: What’s
Changed in Twenty-Five Years? , Antitrust, Vol. 27, No. 1,
Fall 2012.

U.S. District Courts – Antitrust Civil Cases 
Commenced During the 12-Month Periods 
Ending September 30, 2008 Through 2013

2009 812

2010 544

2011 475

2012 702

2013 817

Percentage change 
2012-2013

16.4

Source: 
http://www.uscourts.gov/uscourts/Statistics
/JudicialBusiness/2013/appendices/C02ASep
13.pdf

http://www.uscourts.gov/uscourts/Statistics/JudicialBusiness/2013/appendices/C02ASep13.pdf


 Certainly there are lessons to be learned from the US, at the same time, a
mitigation strategy could be adopted to create safeguard mechanisms against
some excesses associated with that type of litigation culture that European Courts
may reject.

 Although it is a delicate and complex task, optimal enforcement requires public
and private enforcement to be combined harmoniously. The US experience shows
that private actions can play a vital role by ensuring a better performance of both
remediation and deterrence functions.

Looking at the US Experience
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The Damages Directive establishes the specific minimum requirements that all EU
Member States must implement by the end of 2016 (whereas Germany, the
Netherlands and the UK are known as claimant-friendly jurisdictions as they are based
on favorable laws for follow-on damages as well as experienced judiciaries familiar with
private damages cases, so far all the other Member States have often blocked private
claimants from bringing successful damages cases):

Binding effect of national infringement decisions (Decisions of NCAs’ constitute full proof
of the infringement before the courts of the same Member State - and prima facie evidence if issued
by the NCA of another Member State).

Longer limitation periods (Victims will have at least 5 years to bring damages claims, starting
from the moment when they had the possibility to discover that they suffered harm from an
infringement);

Expanded access to evidence for private damage actions in the antitrust field (Via
disclosure in those jurisdictions that do not allow for the disclosure of documents in civil
proceedings. Disclosure is not allowed under certain circumstances, i.e. leniency statements and
settlement submissions in the competition authority’s file as well as certain information produced
within public enforcement proceedings).

Novelties Introduced by 
the Directive
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 Quantifying harm in competition law is a very fact-intensive process and may
require the application of complex economic models (although in some situations
it is a relatively straightforward exercise).

 In any case, it should be taken into account that quantifying harm depends on a
comparison between the situation that happened on the market with a conjectural
scenario in which the infringement has not occurred. This exercise can never be
fully accurate.

 The Damages Directive provides increased legal certainty by establishing a clear
legal framework on passing-on (it contains provisions to avoid that claims by both
direct and indirect purchasers lead to overcompensation). However, quantification
of damages remains an issue that needs to be carefully assessed on a case-by-case
basis.

 The Directive specifically establishes that compensation of harm can be claimed
by anyone who suffered it, irrespective of whether they are direct or indirect
purchasers from an infringement. Thus, victims of the infringements to the EU
Antitrust rules are all entitled to the right to full compensation.

Quantifying Harm Methods
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 Article 12 of the Directive grants both direct and indirect purchasers the right to
sue for damages.

 However, indirect purchasers (such as remote purchasers) can find it difficult to
adduce evidence of the existence and extent of passing-on along the distribution
chain. The Directive decreases the burden of proof by allowing them to rely on
the rebuttable assumption that direct purchasers of price-fixed goods passed on
the overcharge. The assumption is based on the finding that more than 90% of
cartels cause a price increase, as found in a study prepared for the Commission
(Oxera, 2009).

 In the very rare cases where a cartel does not cause price increases, infringers
can still prove that their cartel did not cause harm.

 It is possible that the simplification of the causality link between infringement
and damage, introduced by the Directive only for cartels, may overflow to other
kinds of infringements…

Indirect Purchaser Claims
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The implementation process for Member States to incorporate the Directive into
their national legal systems:

Latvia already has partially adopted legislation.

Legislative proposals are pending in:
Austria (submitted to Parliament on August 26, 2016),

Denmark (submitted to Parliament on October 5, 2016),

Finland (submitted to Parliament on May 19, 2016),

Germany (submitted to Parliament on September 28, 2016),

Luxembourg (submitted to Parliament on July 5, 2016),

Sweden (submitted to Parliament on September 15, 2016) and

the Netherlands (submitted to Parliament on July 7, 2016).

Spain has proposed a “first draft” of implementation measures, while other
Member States have held public consultation periods to receive comments and input.

In most EU countries implementation preliminary work is advancing rapidly…

Status of Implementation
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 The implications of Brexit in the UK may affect the UK’s leading role in the private
damages regime in Europe. In general it remains to be seen if claimants will
engage in forum shopping practices once the implementation process is over.

 Countries with less established competition regimes for damage actions might
gain a significant advantage after the implementation of the Directive.

 The Directive provisions require to introduce considerable novelties into national
proceedings, it is to be seen how rapidly national courts will adapt to the reform.

 Although the ECJ has developed and clarified the rights that Articles 101 and 102
confer on private persons, substantial differences among national regimes remain
(ability of claimant to recover damage will still differs from State to State) the
Directive will only partially improve on this.

 Stand-alone cases essentially will remain a prerogative of the US legal system

 More accepted methods of damages quantification will most likely increase trust
of the courts in estimation results.

 The question is if the probably limited results of the Directive will push the EU to
a new bolder try.

Some expected results
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Thank you for your attention!
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