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1. My iter procedendi 

 

My speech will delve into three issues raised from Services Directive 

2006/123/EC
1
, taking into account the spirit rather the letter of the rules.  

The reasoning will be developed along the following key points, 

starting from the objective pursued by the Directive, then going on the 

means utilized to achieve the above aim and finally, looking ahead at the 

Directive in the light of its judicial application and the ongoing package of 

regulation (2016). 

The Directive, commonly known as Bolkenstein, aims to remove all 

unjustified obstacles to cross-border service activities, via a programme of 

                                                 
*
 Professor of Constitutional Law at Law Department of University of Naples 

‘Federico II’, Director of the Interdepartmental Research Centre ‘Ermes’, 

www.ermes.unina.it. 

This speech was delivered at the Congress “European Union and e-commerce 

regulation”, Vrije Universiteit Amsterdam, De Boelelaan 1105, on 29 May 2017, 

organized by the London School of Economics. During this event A.R. LODDER-A.D. 

MURRAY (EDS.), “EU regulation of E-Commerce. A Commentary”, Edward Elgar 

Publishing (London, 2017) was presented. 
1
 Directive 2006/123/EC of the European Parliament and of the Council of 12 

December 2006 on services in the internal market, at OJ L 376, 27.12.2006, p. 36, at 

http://eur-lex.europa.eu/legal-content/En/TXT/?uri=celex%3A32006L0123  from now 

on “Services Directive”. 

http://www.ermes.unina.it/
http://eur-lex.europa.eu/legal-content/En/TXT/?uri=celex%3A32006L0123
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administrative and regulatory simplification. Let’s make a brief comment 

on the context in which the Directive intervenes. Because of Internet the 

market is becoming always less territorial and more global and the recent 

regulation in line with this tendency has attempted to create a single digital 

market although with lights and shadows
2
.  In addition the same market is 

becoming always less sensitive and more indifferent to the nationalities of 

the actors; in this light we have to read the leading Court’s decision that has 

valorized this aspect as we will see later. Therefore, we can say that this 

Directive represented an inevitable development of market regulation since 

all who wanted to provide cross-border services using Internet could not be 

bound by divergent territorial rules. 

Consequently, the intention is to create a uniform regulation in the 

Member States for different key sectors - such as electronic communication 

networks, public procurements, postal services, copyright, consumers’ 

rights, processing of personal data – in order to enable the entrepreneurs to 

invest in new markets, regardless of where they are located. This objective 

perfectly meets the aims both set out in art. 3 of the TEU “to allow services 

to move across national borders as easy as within a Member State”
3
, and in 

the articles 9, 49 and 56 of the TFEU.  

                                                 
2
 See: Regulation (EU) 2015/2120 of the European Parliament and of the 

Council of 25 November 2015 laying down measures concerning open internet access 

and amending Directive 2002/22/EC on universal service and users’ rights relating to 

electronic communications networks and services and Regulation (EU) No 531/2012 on 

roaming on public mobile communications networks within the Union, OJ L 310, 

26.11.2015, at http://eur-lex.europa.eu/legal-

content/EN/TXT/HTML/?uri=CELEX:32015R2120&from=IT. For a comment of one 

specific aspect of the Regulation, see G. DE MINICO, Net neutrality come diritto 

fondamentale di chi verrà, at Costituzionalismo.it, 1, 2016, at 

http://www.costituzionalismo.it/download/Costituzionalismo_201601_553.pdf . For an 

overview of the overall strategy, see Communication from the Commission to the 

European Parliament, the Council, the European Economic and Social Committee and 

the Committee of the Regions A Digital Single Market Strategy for Europe, 

COM/2015/0192 final, at http://eur-lex.europa.eu/legal-

content/EN/TXT/?qid=1447773803386&uri=CELEX%3A52015DC0192.  
3
 Communication from the Commission to the Council and the European 

Parliament, An Internal Market Strategy for Services, COM/2000/0888 final, at 

http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32015R2120&from=IT
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32015R2120&from=IT
http://www.costituzionalismo.it/download/Costituzionalismo_201601_553.pdf
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1447773803386&uri=CELEX%3A52015DC0192
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1447773803386&uri=CELEX%3A52015DC0192
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As is known, the EU Single Market is nothing but a common area 

between the European Member States, without territorial boundaries, able 

to ensure the free movement of goods and services as if they were 

negotiated within a State. Simple to say, more difficult to do! 

The evidence of this can be found in the need of the European 

Institutions to intervene again in this area with a new package of 

regulations in order to remove the obstacles due to unjustified geo-

blocking, divergence in delivery services and finally the gap among 

national consumer protection laws. 

Why are we so much interested in creating a single market? Because 

the European common area is the de facto and the de iure assumption 

underlying the Lex mercatoria and the latter is expected to generate 

common economic growth according to the Adam Smith’s myth.  

At this point service has to be defined as a fundamental instrument to 

achieve the Single Market:  it is as any self-employed economic activity 

provided for remuneration. As the European Commission has noted, 

services “account for almost 70% of GDP [Gross domestic product] and 

employment and offer prospects for further growth and more jobs”
4
.   

The Directive is not intended to support so much the multinational 

corporations and large companies but rather professionals and small and 

medium-sized enterprises. The process should foster competition and, 

consequently, bring additional benefits to the consumers, who should be 

                                                                                                                                                                  

http://eur-lex.europa.eu/legal-

content/EN/TXT/HTML/?uri=CELEX:52000DC0888&from=IT . See also: White 

Paper on the completion of the Internal Market 2000, at http://ec.europa.eu/white-

papers/pdf/com85-310-internal-market_en.pdf . 
4
 Commission of the European Communities, Report from the Commission to the 

Council and the European Parliament on the state of the internal market for services 

presented under the first stage of the Internal Market Strategy for Services, 

COM/2002/0441 final, 30.07.2002, at http://eur-lex.europa.eu/legal-

content/EN/TXT/HTML/?uri=CELEX:52002DC0441&from=EN . 

http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:52000DC0888&from=IT
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:52000DC0888&from=IT
http://ec.europa.eu/white-papers/pdf/com85-310-internal-market_en.pdf
http://ec.europa.eu/white-papers/pdf/com85-310-internal-market_en.pdf
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:52002DC0441&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:52002DC0441&from=EN
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able to choose among several similar services. This choice could, in turn, 

stimulate higher quality and lower prices.  

Surely, as said before, the Web can make attaining these results easier, 

considering the global spread of the Internet and the increased possibility of 

accessing services online. Therefore, the free movement of services 

indirectly stimulates electronic commerce and the digital economy as well. 

At the end of my speech we will assess whether service cross-border 

trade has been fully achieved or if it is still in the distant future. To this 

end, we will not forget to provide an overview of the main cases decided by 

the European Court of Justice, which can be useful for illustrating both the 

state of things and the ongoing European regulatory process.  

 

 

2. Talking about the legal and cultural barriers to the freedom of 

movement of services 

 

As for what regards the legal barriers, my core observations concern 

the difficulties such as “the establishment of service providers”; “the use of 

inputs necessary for the provision of services”; “the promotion of 

services”; “the distribution of services”; “the sale of services” and “the 

after-sales aspects of services” (cited Report).  

To simplify, I prefer grouping these barriers into three macro-

categories: the first includes all habilitative titles mandated to start an 

economic activity; the second covers the rules disciplining the service 

provisions; and the third embraces the regulations concerning the post 

phase of the supply. 

First) In the Commission Report, already cited, it is noted that the 

service providers and the distribution of services can be limited by the 

existence in a single Member State of monopolies or ‘other quantitative 
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restrictions on access to activities’ such as ‘quotas or numerus-clausus 

rules governing the number of service providers, rules on maximum surface 

area, or on geographical distance’
5
. Similar problems used to derive 

sometimes also from the requirements in several Member States of 

‘authorization and registration procedures’, or else of nationality or 

residence ‘in respect of shareholders, management and staff of service 

enterprises and in respect of some regulated professions’ (cited Report). 

Second) Regarding the input necessary for the provision of services, 

one must consider the disproportions between different remuneration, 

taxation and social protection systems as set forth by national regulations, 

which raise significant difficulties for enterprises planning to recruit 

‘migrant or cross-border workers’ (cited Report).  

I include in this second category also the obstacles for an entrepreneur 

to promote his services if he plans to invest in a foreign State. In this 

regard, many difficulties arise on account of the authorizations or approvals 

required for financial services “in some Member States for the promotion 

of certain products [such as medicine], for certain forms of promotion 

[lotteries and games], […] for the use of certain media”. In yet other cases 

there was also a prohibition in some States against all forms of advertising 

“for certain professions, such as physicians, accountants and engineers”.  

Third) Of course, the different regulations linked with the after-sales 

aspects of services belong to this third category. Let’s consider the ‘high 

degree of legal complexity’ of civil liability systems and the ‘disparities 

between rules on guarantees’; the latter applies specifically to ‘professional 

liability insurance’, whose schemes diverge substantially between Member 

States for many professions, such as auditors, tax advisers and architects. In 

                                                 
5
 Such as rules established by a single Member States for shopping centers, 

opticians, medical laboratories (Ibid.). 
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this context, ‘problems with ‘Debt collection’ have also been noted because 

of the ‘excessive delays in cross-border payments’ (Report cited above).  

 

 

2.1. Moving onto some examples of non-legal barriers  

 

In terms of non-legal barriers several examples can be offered by the 

“lack of information about applicable national rules and their interpretation 

[…] at all stages of the business process”. This kind of situation was 

present, above all, for “information on necessary authorizations (including 

planning requirements), qualifications requirements and other conditions 

attached to them, employment law, technical standards for the equipment 

and material to be used by the service provider, rules on commercial 

communications, selling over the internet, taxation and contract law”. This 

was compounded by the fact that “particular problems used to occur in 

areas where there [were] questions of interpretation of national laws 

resulting from unclear, inconsistent or unpredictable national 

jurisprudence”. 

 

 

3. The European approach in reference to the Information Society  

 

Given the above framework, it should be recalled that the Services 

Directive tends to promote a general removal of barriers to the right of 

establishment and to the freedom of providing services within the European 

Union, not limiting itself to the liberalization of a specific service. 

Having said that the Directive presents lights and shadows as is 

always the case with regulatory processes. 
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1) Let’s first consider the shadows. Many criticisms have been raised 

with regard to the final text of the Directive because it has provided too 

many exceptions for some services. The Services Directive in fact does not 

apply to non-economic services of general interest, to financial services 

(banking, credit, insurance and re-insurance, occupational or personal 

pensions, securities, investment funds, payment and investment advice, 

etc.), to electronic communication services and networks, to services in the 

field of transport, to services of temporary work agencies, to healthcare 

services, to audio-visual services, to gambling activities, to activities which 

are connected with the exercise of official authority as set out in article 45 

of the Treaty, to social services (social housing, childcare and support of 

families and persons permanently or temporarily in need), to private 

security services, to services provided by notaries and bailiffs, and to 

taxation
6
. 

At this point you might ask me what does it apply to? And I could 

answer the rule has become the exception! 

It’s not wrong to state that the Services Directive has, therefore, only a 

residual application. It covers “business services such as management 

consultancy, certification and testing; facilities management, including 

office maintenance; advertising; recruitment services; and the services of 

commercial agents. […] legal or fiscal advice; real estate services such as 

estate agencies; construction, including the services of architects; 

distributive trades; the organisation of trade fairs; car rental; and travel 

agencies. […] tourism, including tour guides; leisure services, sports 

centres and amusement parks; […] household support services, such as 

help for the elderly”
7
. 

                                                 
6
 Art. 2 of Services Directive 2006/123/EC.  

7
 Recital 33. 
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2) The point coming up now for discussion is its positive aspects, 

before named lights: the connection between the Directive and the e-

Society.  

It must be said immediately that the Services Directive apply 

regardless of the means utilized for the services, because it follows a 

‘neutral’ approach relating to the environment in which the services are 

provided.  

Already in the course of 2000, the European Commission considered 

that innovation should have a great impact on the functioning of the 

market, because using Internet consumers can find the most advantageous 

tender among a larger number of providers located in different Member 

States and they can have widespread access to information about price, 

quality or availability
8
. 

Considering the Directive alone would be a serious mistake because it 

would entail a misunderstanding: in fact it is a part of a wider Digital single 

market policy, formally launched on 6 May 2015, but already in 

discussion
9
. 

For this reason, the legal system set out by the Services Directive 

includes services that can be provided via the Internet, where it is not 

                                                 
8
 Commission of the European Communities, Communication from the 

Commission to the Council and the European Parliament ‘An Internal Market Strategy 

for Services’, quoted, page 4. See also the recent European Commission’s Proposal for 

a regulation of the European Parliament and of the Council on ensuring the cross-border 

portability of online content services in the internal market, COM (2015) 627 final, at 

https://ec.europa.eu/transparency/regdoc/rep/1/2015/EN/1-2015-627-EN-F1-1.PDF , 

which complements also Directive 2006/123/EC. On the same matter see: I. 

BERTSCHEK-B. ENGELSTÄTTER - K. SZCZYGIELSKI, The Role of Information Technology 

for Service Sector Performance, November 2010, Servicegap Review Paper 3, at 

http://servicegap.org/images/Publications/rp3_bertschek_etal.pdf ; C. CHOI, The effect 

of the Internet on service trade, Economics Letters, Volume 109, Issue 2, November 

2010, pages 102-104; C. FREUND - D. WEINHOLD, The Internet and International Trade 

in Services, at 2002, American Economic Review, 92(2), pages 236-240 (also available 

at http://pubs.aeaweb.org/doi/pdfplus/10.1257/000282802320189320 ). 
9
 European Commission, A digital single market strategy for Europe - Com 

(2015) 192 final at https://ec.europa.eu/digital-single-market/en/news/digital-single-

market-strategy-europe-com2015-192-fina l.  

https://ec.europa.eu/transparency/regdoc/rep/1/2015/EN/1-2015-627-EN-F1-1.PDF
http://servicegap.org/images/Publications/rp3_bertschek_etal.pdf
http://pubs.aeaweb.org/doi/pdfplus/10.1257/000282802320189320
https://ec.europa.eu/digital-single-market/en/news/digital-single-market-strategy-europe-com2015-192-fina
https://ec.europa.eu/digital-single-market/en/news/digital-single-market-strategy-europe-com2015-192-fina
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necessary for the provider and the recipient to be in the same place as the 

rapid and constant evolution of the Information Society requests. 

The legislator is aware, however, that the current regulation is only a 

first step in this context and that future corrections would be necessary to 

‘modernize’ the ‘national regulatory systems for service activities’
10

 as is 

shown by the new regulatory process. 

 

 

 4.  A glance at the rules laid down by the EC Services Directive 

2006 

 

Having already indicated that the simplification of the procedures and 

the creation of a new information system are the core aims of the Directive, 

there is a room now to deal with the mythological issue:  how the Directive 

has implemented these objectives.  

Due to time constraints, it must be kept in mind that the Directive 

ensures the creation of ‘points of single contact’ to conclude procedures 

and formalities
11

 thanks to the division of work between the European and 

the national levels. On one side, the Directive provides common schemes 

of authorization and procedures, prohibiting some requirements based on 

nationality, residence or establishment within the territory
12

; on the other 

side, the Member States are charged to examine whether the requirements 

they impose in their territories are compatible with ‘non-discrimination’, 

‘necessity’ and ‘proportionality’ principles
13

. 

                                                 
10

 Recital 7 of Services Directive 2006/123/EC. 
11

 Articles 6-8. 
12

 Article 14. 
13

 Article 15. 
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The Directive (articles 17-18) then sets out the ‘freedom to provide 

services’
14

  which has been preferred over the country of origin principle in 

the final text. The article 16 of the Directive recognises to the entrepreneurs 

the right to ‘provide services in a Member State other than that in which 

they are established’ and at the same time it imposes to Member State the 

obligation to ‘ensure free access to and free exercise of a service activity 

within its territory’.  

Freedom of establishment is predicated upon the principle of equal 

treatment, which entails the prohibition not only of any discrimination on 

grounds of nationality but also of any indirect discrimination based on 

other grounds but capable of producing the same result. Thus, access to a 

service activity or the exercise thereof in a Member State should not be 

made subject to criteria such as place of establishment, residence, domicile 

or principal provision of the service activity. However, these criteria should 

not include requirements according to which a provider or one of his 

employees or a representative must be present during the exercise of the 

activity when this is justified by an overriding reason relating to the public 

interest. Furthermore, a Member State should not restrict the legal capacity 

or the right of companies, incorporated in accordance with the law of 

another Member State on whose territory they have their primary 

establishment, to bring legal proceedings. Moreover, a Member State 

should not be able to confer any advantages on providers having a 

particular national or local socio-economic link; nor should it be able to 

restrict, on grounds of place of establishment, the provider’s freedom to 

acquire, exploit or dispose of rights and goods or to access different forms 

of credit or accommodation in so far as those choices are useful for access 

to his activity or for the effective exercise thereof. 

                                                 
14

 Articles 17-18. 
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In a symmetrical way, the Directive also lays down specific ‘rights for 

recipients of services’, by the introduction, for instance, of the ‘non-

discrimination clause’ and the correlative prohibition against discrimination 

based on the recipient’s nationality or place of residence
15

. 

 

 

5. The leading case examined by the Court of Justice: 

Promimpresa srl v. Mario Melis and others 

 

The Court’s interpretation of the Directive has contributed to achieve 

the objective anticipated at the beginning of my speech: an effective 

common market. I will not deal with the Court cases to which I refer in the 

correspondent essay in the above cited  book
16

, with the only exception of 

Cases C-458/14 and C-67/15, Promimpresa srl v. Mario Melis and others, 

Court of Justice (Fifth Chamber) 14 July 2016
17

. 

In this decision the Court stated that Article 12, paragraphs 1) and 2) 

of Directive 2006/123/EC “must be interpreted as precluding a national 

measure […] which permits the automatic extension of existing 

authorisations of State-owned maritime […] for tourist and leisure-oriented 

business activities, without any selection procedure for potential 

candidates”. 

It’s helpful to remind ourselves of what paragraphs 1 and 2 of article 

12 of this Directive provide  for: “1). Where the number of authorisations 

                                                 
15

 Article 20. 
16

 See specially: parag. 5.5 of the essay, G. DE MINICO-M. VIGGIANO, Directive 

2006/123/EC on services in the internal market, in A.R. LODDER-A.D. MURRAY (EDS.), 

“EU regulation of E-Commerce. A Commentary”, Edward Elgar Publishing (London, 

2017), already quoted at the initial footnote. 
17

 JUDGMENT OF THE COURT (FIFTH CHAMBER), 14 July 2016, in Joined 

Cases C-458/14 and C-67/15, at http://eur-lex.europa.eu/legal-

content/EN/TXT/?uri=CELEX%3A62014CJ0458. 

 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A62014CJ0458
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A62014CJ0458
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available for a given activity is limited because of the scarcity of available 

natural resources or technical capacity, Member States shall apply a 

selection procedure to potential candidates which provides full guarantees 

of impartiality and transparency, including, in particular, adequate publicity 

about the launch, conduct and completion of the procedure. 2). In the cases 

referred to in paragraph 1, authorisation shall be granted for an appropriate 

limited period and may not be open to automatic renewal nor confer any 

other advantage on the provider whose authorisation has just expired or on 

any person having any particular links with that provider”. 

That said, the Italian laws that allowed the automatic renewal of the 

concession infringed the Article 12 of Directive 2006/123 and Article 49 

TFEU. It is worth stressing that the principles of freedom of establishment, 

non-discrimination and safeguarding competition - respectively laid down 

in Articles 49, 56 and 106 TFEU – represent an alternative and 

incompatible model to the automatic prorogation or renewal of the public 

concession. The European way of competition precludes that the same 

concessionaire could  retain the exclusive right to exploit the asset 

economically – even though the period of validity has meanwhile expired – 

and at the same time it lets any interested economic operator to be able to 

compete in order to obtain a concession for the asset on the basis of a 

public tendering procedure. 

The Supreme Judge conciliated here two opposite values: on one side, 

he has met the right of competition of the other entrepreneurs; and on the 

other side, he has safeguarded the legitimate expectations of the holders of 

those authorisations to their renewal enabling them to recuperate the cost of 

their investments. 

This measure of equilibrium consists in providing that Member States 

may take into account the overriding public reasons in drawing the rules 

governing the selection procedure. Consequently, Article 12, paragraph 3 
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of the Directive cannot be interpreted as enabling the automatic renewal of 

authorisations, at the same time “the protection of legitimate expectations 

as a justification entails an assessment on a case-by-case basis whether the 

holder of the authorisation could reasonably expect its authorisation to be 

renewed” in virtue of having made the corresponding investments. “Such a 

justification cannot therefore be relied on in support of an automatic 

extension enacted by the national legislature and applied indiscriminately 

to all of the authorisations at issue”
18

. 

At the moment we are talking, the Italian policy-maker has just made 

a law proposal, A.C. 4302
19

, that can undoubtedly be considered a quite 

good example of implementation of this Court’s leading case, but to 

express a definitive judgement we have to wait for the final law and for the 

Italian delegated decrees. 

 

 

 

 

 

 

 

 

6. Looking beyond the Services Directive  

 

                                                 
18

 See paragraph n. 56 of the above Judgment of the Court. 
19

 A. C. 4302, Leg. VIII, 15th February 2017, dealing with the: “delega al governo 

per la revisione e il riordino della normativa relativa alle concessioni demaniali 

marittime, lacuali e fluviali ad uso turistico e ricreativo”, at 

http://www.senato.it/leg/17/BGT/Schede/Ddliter/47720.htm. 

http://www.senato.it/leg/17/BGT/Schede/Ddliter/47720.htm
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The Commission studies
20

 have reported that the Services Directive 

with its list of specific prohibitions and its loopholes didn’t meet the high 

expectations that had been placed on it
21

. 

Its principal vices depend on the technique of drafting that voluntarily 

left on one side too much room to the exceptions to the point that the 

derogations have become the general provision; and on the other side, its 

lack of a detailed language has  allowed a vast discretion to the member 

States. 

                                                 
20

 European Commission, Commission Staff Working Document, Detailed 

information on the implementation of Directive 2006/123/EC on services in the internal 

Market Accompanying the document Communication from the Commission to the 

European Parliament, the Council, the European Economic and Social Committee and 

the Committee of the Regions on the implementation of the Services Directive. A 

partnership for new growth in services 2012-2015 SWD/2012/0148 final, at http://eur-

lex.europa.eu/legal-

content/EN/TXT/?qid=1457015058404&uri=CELEX:52012SC0148 

See also European Commission, Communication from the Commission to the 

European Parliament, the Council, the European Economic and Social Committee and 

the Committee of the Regions on the implementation of the Services Directive. A 

partnership for new growth in services 2012-2015, COM/2012/0261 final, at http://eur-

lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52012DC0261 and Commission 

staff working document, With a view to establishing guidance on the application of 

Article 20(2) of Directive 2006/123/EC on services in the internal market ('the Services 

Directive') Accompanying the document Communication from the Commission to the 

European Parliament, the Council, the European Economic and Social Committee and 

the Committee of the Regions on the implementation of the Services Directive: A 

partnership for new growth in services 2012-2015, at http://eur-lex.europa.eu/legal-

content/EN/TXT/?qid=1457015058404&uri=CELEX:52012SC0146  
21

 About the economic effects of the freedom of movement of the services and, 

specifically, of the Services Directive see European Commission, Economic and 

Financial Affairs, Publication, Economic Papers 456 June 2012, The Economic Impact 

of the Services Directive: a first assessment following implementation (JOSEFA 

MONTEAGUDO, ALEKSANDER RUTKOWSKI AND DIMITRI LORENZANI), at 

http://ec.europa.eu/economy_finance/publications/economic_paper/2012/ecp456_en.ht

m; Copenhagen Economics, Economic Assessment of the Barriers to the Internal 

Market for Services – Final Report, Copenhagen 2005; H. KOX- A. LEJOUR, The Effects 

of the Services Directive on Intra-EU Trade and FDI, at Revue économique, 2006, vol. 

57, issue 4, pages 747-769. About the implementation of the Directive, see also: A. 

USAI, Today's Softness is Tomorrow's Nightmare: The Services Directive Between a 

Messing and Fragmented Integration and the Urgent Need of Completing the Single 

Market (April 7, 2014), Maastricht Faculty of Law Working Paper No. 2014-3, also 

available at https://ssrn.com/abstract=2421262, pp. 16-24. 

http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1457015058404&uri=CELEX:52012SC0148
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1457015058404&uri=CELEX:52012SC0148
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1457015058404&uri=CELEX:52012SC0148
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52012DC0261
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52012DC0261
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1457015058404&uri=CELEX:52012SC0146
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1457015058404&uri=CELEX:52012SC0146
https://ssrn.com/abstract=2421262
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As for the variability of regulation due to the national will, let’s 

consider that the Services Directive  prohibited the residence requirements 

or the economic needs tests (art. 14), but some Member States have 

readmitted these, and this should not have happened
22

. 

If it is true that Member States may decide to introduce requirements 

in their territory provided that they are compatible with ‘non-

discrimination’, ‘necessity’ and ‘proportionality’ principles (article 15), it 

is equally true that the national authorities have abused the power of 

definition of derogatory clauses, which have been interpreted differently by 

Member States. The problem is that ‘there is a significant number of 

identified cases where Member States are inappropriately invoking 

overriding reasons of public interest (Article 15 of the Services Directive) 

for the sole purpose of protecting and favouring their domestic market’, in 

spite of the European Court of Justice case law which ruled  ‘that the use of 

overriding reasons of public interest should always be objectively justified 

and strictly proportionate to the objective pursued’
23

. In this sense it could 

be appropriate for the Commission to spell out ‘the concept of 

proportionality and issue practical guidance to the Member States on how 

to apply it’ based on European Union jurisprudence, as the European 

Parliament has already suggested
24

. The European Parliament has actually 

voiced reservations about this situation and recalled ‘that unnecessary and 

disproportionate administrative burden, discriminatory practices and 

unjustified restrictions to service provision across the EU are blocking 

significant sources of growth, hampering the creation of jobs and causing 

businesses to miss opportunities’
25

. 

                                                 
22

 Ibid. 
23

 Ibid. 
24

 Ibid. 
25

 European Parliament, Report on the Internal Market for Services, quoted. 
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As for the ‘freedom to provide services’ clause (art. 16) – which 

obliges Member States to ensure the free exercise of a service activity 

within their territories, banning the applications of discriminatory 

requirements, but permitting the ones which are ‘justified for reasons of 

public policy, public security, public health or the protection of the 

environment and proportionate’ – it has been noted that it has been 

implemented in some cases via a horizontal law or by amending sector-

specific legislation and in yet other cases ‘through sector-specific 

legislation only’
26

. This situation has created uncertainty among service 

providers ‘about the rules applicable to them or [that they] are required to 

comply with’ in the national legislation
27

. In addition, several specific 

requirements on cross-border service providers have been imposed (Article 

16(2)) which ‘have already been found incompatible with the freedom to 

provide services by the Court of Justice in a number of cases’ and ‘Member 

States have made considerable efforts to abolish or replace these 

requirements with less restrictive measures’
28

. 

Finally, the issue of implementation of art. 20, i.e. the ‘non-

discrimination clause’ which ‘prohibits discrimination against service 

recipients on the basis of their nationality or country of residence’
29

, has 

not been solved yet. The European Parliament has drawn attention to ‘the 

                                                 
26

 European Commission, Commission Staff Working Document, Detailed 

information on the implementation of Directive 2006/123/EC on services in the internal 

Market, quoted. 
27

 Ibid. 
28

 Ibid. 
29

 European Commission, Commission staff working document with a view to 

establishing guidance on the application of Article 20(2) of Directive 2006/123/EC on 

services in the internal market (‘the Services Directive’) Accompanying the document 

Communication from the Commission to the European Parliament, the Council, the 

European Economic and Social Committee and the Committee of the Regions on the 

implementation of the Services Directive: A partnership for new growth in services 

2012-2015, 8.6.2012, SWD/2012/0146 final, at http://eur-lex.europa.eu/legal-

content/EN/TXT/?uri=celex%3A52012SC0146 . 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52012SC0146
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52012SC0146
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growing number of discrimination cases reported by consumers’
30

. For this 

reason, it has urged Member States to ‘enforce correctly and fully Article 

20(2) of the Services Directive’ and ‘refrain from unjustified 

discriminatory practices on grounds of nationality or place of residence’
31

. 

In this connection, the European Commission’s study has noted that 

clarifications are needed ‘to ensure consistency in the application of the 

non-discrimination clause of the Services Directive across Member States’, 

with a ‘case by case assessment’
32

.  

In the light of these critical points, partially emended thanks to the 

Judicial review, the E.C. has laid down a package of measures drawn from 

the practice of the Bolkestein. Before seeing deeper into this new 

framework, we have to take into consideration that this new regulatory 

course is part of the wider Single Market strategy shown by the rules 

tailored to the virtual playing field. 

The proposal of regulation COM (2016) 289 final 2016/0152 (COD)
33

 

intends to remove the geo-blocking and other forms of discrimination 

                                                 
30

 European Parliament, Report on the Internal Market for Services, quoted. 
31

 Ibid. See also European Commission, Commission staff working document 

with a view to establishing guidance on the application of Article 20(2) of Directive 

2006/123/EC on services in the internal market (‘the Services Directive’), quoted, 

which highlights that ‘The importance of correct application of the national provisions 

implementing Article 20(2) of the Services Directive by national authorities has been 

stressed by European institutions. In particular, the European Parliament has made a call 

for an effective implementation of Article 20(2) of the Services Directive, as well as the 

proper enforcement by national authorities and courts of the national provisions 

implementing this non-discrimination rule in the legal systems of Member States’; and 

also European Parliament resolution of 21 September 2010 on Completing the Internal 

Market for E-Commerce, 2010/2012(INI), points 31 and 32, at 

http://www.europarl.europa.eu/sides/getDoc.do?type=TA&reference=P7-TA-2010-

0320&language=EN ; Conclusions of Competitiveness Council on Digital Single 

Market and Governance of the Single Market of 30-31 May 2012, at 

http://www.consilium.europa.eu/press/council-meetings . 
32

 European Commission, Commission staff working document with a view to 

establishing guidance on the application of Article 20(2) of Directive 2006/123/EC on 

services in the internal market (‘the Services Directive’), quoted. 
33

  European Commission, COM(2016) 289 final 2016/0152 (COD) Proposal for a 

regulation of the European Parliament and of the Council on addressing geo-blocking 

and other forms of discrimination based on customers' nationality, place of residence or 

http://www.europarl.europa.eu/sides/getDoc.do?type=TA&reference=P7-TA-2010-0320&language=EN
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&reference=P7-TA-2010-0320&language=EN
http://www.consilium.europa.eu/press/council-meetings
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based on customers' nationality, place of residence or place of 

establishment within the internal market.  The objective is to ensure that the 

consumers are able to buy products and services as easily in their  country  

as in any other European country, assured by the lack of discrimination 

terms of access to prices, sales or payment conditions, unless this is 

objectively justified for reasons such as VAT or certain public interest legal 

provisions. 

When a consumer enters a shop in another EU country, the owner 

does not ask for the consumer’s ID in order to accept a purchase or to 

adjust the price or conditions. But in the online world, all too often 

consumers are blocked from accessing offers in other countries for example 

by re-routing the consumer back to a country-specific website, or asking to 

pay with a debit or credit card from a certain country. Such discrimination 

has no place in the Single Market. 

The Regulation will provide this legal certainty and enforceability for 

products and services both online and offline. 

2) The second regulation
34

 proposed intends to increase price 

transparency and regulatory oversight of cross border parcel delivery 

services so that consumers and retailers can benefit from affordable 

deliveries and convenient return options even to and from peripheral 

regions.  

                                                                                                                                                                  

place of establishment within the internal market and amending Regulation (EC) No 

2006/2004 and Directive 2009/22/EC, at 

https://ec.europa.eu/transparency/regdoc/rep/1/2016/EN/1-2016-289-EN-F1-1.PDF. The 

Proposal is examined in: Centrum für Europäische Politik, EU Regulation. Geo-

blocking and other Forms of Discrimination, cepPolicyBrief No. 2016-32, at 

http://www.cep.eu/fileadmin/user_upload/cep.eu/Analysen/COM_2016_289_Geoblocki

ng/cepPolicyBrief_COM_2016__289_Geo-Blocking.pdf . 
34

 European Commission, COM (2016) 285 final 2016/0149 (COD) Proposal for a 

regulation of the European Parliament and of the Council on cross-border parcel 

delivery services, at https://ec.europa.eu/transparency/regdoc/rep/1/2016/EN/1-2016-

285-EN-F1-1.PDF. See: ANEC, Position paper on the proposal for a Regulation on 

cross-border parcel delivery services, May 2017, at 

http://www.anec.eu/images/Publications/position-papers/Services/ANEC-SERV-2017-

G-026.pdf .  

https://ec.europa.eu/transparency/regdoc/rep/1/2016/EN/1-2016-289-EN-F1-1.PDF
http://www.cep.eu/fileadmin/user_upload/cep.eu/Analysen/COM_2016_289_Geoblocking/cepPolicyBrief_COM_2016__289_Geo-Blocking.pdf
http://www.cep.eu/fileadmin/user_upload/cep.eu/Analysen/COM_2016_289_Geoblocking/cepPolicyBrief_COM_2016__289_Geo-Blocking.pdf
https://ec.europa.eu/transparency/regdoc/rep/1/2016/EN/1-2016-285-EN-F1-1.PDF
https://ec.europa.eu/transparency/regdoc/rep/1/2016/EN/1-2016-285-EN-F1-1.PDF
http://www.anec.eu/images/Publications/position-papers/Services/ANEC-SERV-2017-G-026.pdf
http://www.anec.eu/images/Publications/position-papers/Services/ANEC-SERV-2017-G-026.pdf
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Consumers and small businesses complain that problems with parcel 

delivery, in particular high delivery charges in cross-border shipping, 

prevent them from selling or buying more across the EU. 

Prices charged by postal operators to deliver a small parcel to another 

Member State are often up to 5 times higher than domestic prices, without 

a clear correlation to the actual costs. 

The Regulation will foster competition by introducing greater price 

transparency. 

3) The last proposed revision
35

 tends to increase the consumer trust in 

e-commerce giving   more powers to national authorities to better enforce 

consumer rights. They will be able to: check if websites geo-block 

consumers or offer after-sales conditions not respecting EU rules (e.g. 

withdrawal rights); order the immediate take-down of websites hosting 

scams; request information from domain registrars and banks to detect the 

identity of the responsible trader. 

In case of EU-wide breaches of consumer rights, the Commission will 

be able to coordinate common actions with national enforcement 

authorities to stop these practices. It will ensure a swifter protection of 

consumers, while saving time and resources for Member States and 

businesses. 

 

 

  

7. Concluding remarks  

 

                                                 
35

 European Commission, COM (2016) 283 final 2016/0148 (COD), Proposal for 

a for a regulation of the European Parliament and of the Council on cooperation 

between national authorities responsible for the enforcement of consumer protection 

law, at http://ec.europa.eu/consumers/consumer_rights/unfair-trade/docs/cpc-revision-

proposal_en.pdf . 

http://ec.europa.eu/consumers/consumer_rights/unfair-trade/docs/cpc-revision-proposal_en.pdf
http://ec.europa.eu/consumers/consumer_rights/unfair-trade/docs/cpc-revision-proposal_en.pdf
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Finally, I want to look ahead to identify the future directions of the 

free movement of services in this rapid and technological changing of the 

market.  

In light of the foregoing, it is now possible to draw some concluding 

remarks as to whether the Directive has achieved its basic purposes of the 

Services Directive and the development of its effects. Despite the 

implementation of the Directive by Member States (the deadline was 

December 2009), the “mere legal transposition does not ensure that the full 

potential offered by the Directive would be materialised”
36

. In fact, “the 

Directive left some room to Member States when deciding which existing 

regulation was incompatible with the provisions of the Directive”
37

. This 

system has produced a divergent implementation of European rules at 

national level, which negatively affects the functioning of the internal 

Market. 

The Directive presents another major structural defect. While it was 

meant to provide a general legal framework for the liberalization of the 

services within the internal market, the text contains several exceptions, 

which have been further extended  in  practice. Consequently, there is the 

risk that the exceptions will become the general rule, greatly reducing the 

expected result of the liberalization in leading sectors of  economic activity, 

such as in financial and communication services.  

In conclusion, it is fair to state that the objectives of the Services 

Directive have not yet been completely achieved. This is not simply due to 

an “overestimated potential” of the Services Directive, but rather because 

“some Member States’ political will to carry out the necessary reforms has 

                                                 
36

 European Commission, Economic and Financial Affairs, Publication, Economic 

Papers 456 June 2012, The Economic Impact of the Services Directive: a first 

assessment following implementation, quoted. 
37

 Ibid. 



G. DE MINICO - LOOKING BEYOND THE SERVICES DIRECTIVE - THE WAY FORWARD 

21 

 

been insufficient”
38

. The functioning of the European system would work 

only if there really was the common intention to create the highest level of 

competition among economic actors. Clearly, “the internal market for 

services is not about reinventing the wheel - it is about getting the wheel 

rolling. It is about moving from inadequate implementation to full 

enforcement”
39

. 

 

                                                 
38

 European Parliament, Report on the Internal Market for Services, quoted. 
39

 Ibid. 


