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Introduction 
-  Commission introduces European Electronic Communications Code 

(“EECC”) on 14 September 2016, with ratification by Spring 2018 
-  Implementation timetable foresees adoption by and incorporation 

into national law by 2019 
-  CEE introduced simultaneously with the Commission’s 5G 

Communication, and its policy goals are clearly linked 
-  The EECC is part of the ‘connectivity’ agenda, designed to: 

o  take due account of technological and commercial change; 
o  promote the growth of very high capacity (‘VHC’) connectivity 

by re-aligning investment incentives against consumer rights and 
access obligations; and 

o  effect institutional changes designed to promote greater 
integration and harmonisation in regulatory decision-making 
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I. Accounting for Technological & Commercial 
Changes 
-  Definition of an “Electronic Communications Service” to be capable 

of capturing OTT communications services (but excluding social 
networks) (Art. 2) 

-  Options introduced to allow NRAs to impose interoperability 
measures on communications providers (including number-
independent interpersonal communications services) in order to 
encourage the adequate access, interconnection and interoperability 
of communications services, irrespective of SMP status (Art. 59(1)
(c)) 

-  NRAs can impose on all communications providers obligations to 
enable access to emergency networks and numbers where the 
potential threat of a network shutdown is proved (Arts. 102(1), (2)) 
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I. Accounting for Technological & Commercial 
Changes (cont.) 
 

v Certain consumer protection measures to extend to OTT operators 
(Art. 96(2)) 

 
v Query whether the necessary urgency for emergency services can be 

proved by NRAs in relation to number-independent providers 
 
v Unlikelihood of disagreement among institutional stakeholders 

(Commission, BEREC, NRAs) as to the inclusion of OTTs within 
certain parts of the EU Regulatory Framework (which are seen to be 
the major beneficiaries of network investment) 
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II. Re-balancing Regulatory Policies 
-  Continued emphasis on asymmetric regulation through the: 

o  Formalisation of the “3-criteria” test (but slightly modified to 
focus on infrastructure competition) (Art. 65(1)) 

o  Same scope of use for Relevant Markets Recommendation 

o  Updating of the SMP Guidelines in terms of: 

•  “collective SMP” standard re-visited 

•  scope of ‘essential facilities’ doctrine 

•  concept of ‘leverage’ in more complex markets 

•  revisiting market definition issues (especially in terms of 
concept of “indirect constraints”) 
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II. Re-balancing Regulatory Policies (cont.) 
-  Clear policy direction to avoid regulation on new VHC networks, 

irrespective of whether they form part of an identified relevant 
product market. (Art. 74) Policy basis is to enhance investment 
incentives if certain criteria are satisfied, including: 
a) new network elements open to co-investment offers under 

transparent terms (FRAND) with appropriate provisions 
providing for flexibility in terms of value and timing of 
investment commitment; 

b) deployment of VHC networks facilitated by such new network 
elements; and 

c)  independent access seekers can benefit from same operational 
characteristics post-and pre-deployment, either through 
commercial access agreements or regulated access 
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II. Re-balancing Regulatory Policies (cont.) 

-  A “wholesale only” operator of VHC networks (i.e., not active at the 
retail level) is generally exempt from regulatory access obligations 
(Article 77). It might be subject to significantly less onerous access 
obligations only in exceptional cases 

-  Possibility of a stand-alone access remedy on SMP operators to 
provide access to civil engineering infrastructure. (Art. 70) 

-  Supplemented by institutional changes in review and remedy 
selection processes 

v Difficulties to determine whether markets are likely to shift towards 
commercial arrangements of themselves or in the shadow of 
potential ex ante regulation 
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II. Re-balancing Regulatory Policies (cont.) 
v  There is arguably only a limited number of “wholesale only” operators in 

most Member States other than via alternative utility operators or in very 
large geographic markets 

v  Lack of support from BEREC on working presumptions regarding trade-
offs between investment incentives and regulation, and questioning of the 
exemption for “wholesale only” providers. 

v  Resounding support from European Parliament for pro-investment 
direction of the EECC, but more sceptical approach from BEREC and 
Altnets 

v  A particular area of concern expressed by BEREC is in relation to the 
treatment of non-collusive, but nevertheless non-competitive, oligopoly 
industry structures (e.g., advocating the adoption of a SIEC test) 

v  BEREC concern that NRAs’ traditional flexibility in tailoring access 
regulation will be lost  
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II. Re-balancing Regulatory Policies (cont.) 
-  Enhanced consumer protection provisions establishing minimum standards 

of transparency across the EU and intended to cover all network operators 
(Arts. 96(2), 98(1)): 
o  Need for users to have access to at least one independent comparison 

tool to compare prices and service quality (but not those of OTT 
operators), and service quality information more generally. This will be 
implemented by NRAs under the guidance of BEREC 

o  Contractual user terms will be for a maximum of 2 years, although 
Member States can lower this further, and notice of termination being 
only one month where the contract is automatically prolonged. Longer 
duration periods are possible where customer seeks to extend its 
instalment period 

v  Delicate policy balance to be struck between removing barriers to 
switching and supporting investment in VHC networks 

v  Unlikely for resistance to occur from other institutional stakeholders to the 
consumer protection provisions 
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III. Institutional Changes 
A. Restructuring BEREC (COM(2016)591 final) 

-  Proposed repeal and replacement of current BEREC Regulation 
(shift from subsidiarity to consensus) 

-  Management Board made up NRA representatives for 4-year 
period and 2 Commission representatives 

-  Voting structure established and steering group system 
-  BEREC Executive Director appointed by a Steering Group for 5 

year term (currently less than a year) 
-  Institutional role of Commission in the proposal of candidates 

for Chairman to Management Board and in relation to their 
resignation 

-  Supplemented by the reinforcement of measures designed to 
ensure independence of all NRAs operating in their domestic 
contexts 
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III. Institutional Changes 
A.  (cont.) 
v  Is the Commission seeking to extend its powers indirectly via a 

reformed BEREC structure? 

v Anticipated resistance from both European Parliament and BEREC 
regarding various aspects of the proposed charges to BEREC’s 
status and powers, especially as regards perceived “mission creep” 
of the Commission (thereby undermining BEREC’s strength and 
independence) and BEREC’s apparent disassociation from its 
Member State roots 
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III. Institutional Changes (cont.) 
B. Harmonizing Spectrum Allocation (Art. 35) 

–  Perceived need at Community level for greater harmonization 
–  Use of “peer review” model involving NRAs, BEREC and Commission 
–  NRA departure from peer recommendations must be reasoned 
–  Subject to principle of ‘sincere cooperation’ 
–  Reflects “top down” approach used in ‘Article 7’ procedure 
–  Duration of spectrum rights extended to 25 years (Art. 49(2)) 

v  BEREC is concerned that the extension of licensing periods is not justified 
on both technical and competition grounds, and does not feel that this 
would result in a secondary market in spectrum trading 

v  BEREC strongly opposes the mandatory peer review regime proposed by 
the Commission for a wide range of technical and procedural reasons 
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III. Institutional Changes (cont.) 
C. Identifying Transnational Markets (Arts. 63, 64) 

–  Currently an unexplored possibility under existing EU 
Regulatory Framework 

–  Is to occur at request of Commission and at least 2 NRAs 
–  BEREC to take ultimate responsibility and to provide guidance 
–  Need for consistency with established competition law principles 
 

v  Strong opposition from European Parliament to extending powers in 
relation to transnational markets, especially under stewardship of 
BEREC (i.e., existing principles and procedure are sufficient) 
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III. Institutional Changes (cont.) 
D. Changes to the Asymmetric Regulation Procedure 

–  A key proposed change will be to have market reviews occurring every 
5 years instead of every 3 years (Art. 65(5)) 

–  Fundamental extension of Commission veto powers to the prescription 
of remedies despite BEREC’s continued advisory role (Art. 33) 

–  Major shift in responsibility for determining termination rates: 
responsibility lies solely with Commission to set maximum fixed and 
mobile caps (Art. 73) 

v  Fundamental agreement on these proposal by European Parliament, subject 
to proposed modifications to proposed 5-year review period (i.e., shorter if 
patterns of retail demand shift or if technology changes) and Termination 
Rates policy (i.e., costs of an efficient operator, with rates not exceeding 
EU Member States’ highest). BEREC, by contrast, feels that the current 
remedies procedure is adequate and does not require a shift in the balance 
of power in assessing remedies  
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Conclusions 
v  The role of BEREC remains a point of great contention between all 

institutional stakeholders. It is currently badly designed but does not seem 
to be better designed under the EECC (if anything, it may create more 
problems) 

v  There is a residual reluctance of NRAs to exit market regulation in the face 
of a Community level drive towards creating higher investment incentives 

v  Spectrum harmonization remains a very elusive goal. However, 
competition concerns from BEREC about 25 year licence periods seem 
exaggerated, given NRA record of re-licensing incumbents for high licence 
fees 

v  There is “unfinished business” with the updating of the SMP Guidelines, as 
the regulation of non-collusive oligopolies is very complex and sits 
uncomfortably with the EECC’s structure in general 
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Conclusions (cont.) 

v Are we moving from an implicit recognition that ex ante regulation 
is only required where retail competition is weak to a situation 
where regulatory intervention is explicitly only possible where retail 
competition is weak? 

v General policy in the promotion of VHC does not necessarily 
translate into concrete results under the ‘Article 7’ market review 
mechanism, given that there is no identified relevant product 
‘market’ for VHC 

v Having brought OTTs within the scope of the EU Regulatory 
Framework, will NRAs now: 
•  continue to deny their role in diluting SMP findings?; and  
•  seek an expanded role in exploring how they can contribute to 

USO commitments in funding the EU connectivity agenda? 
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Conclusions (cont.) 

v  The institutional changes proposed for remedies constitute the 
proverbial “elephant in the room”, as the tensions between 
institutional stakeholders under the current Article 7 market review 
framework are already high. The lack of support for key aspects of 
the EECC by BEREC may be critical 

 
v Aside from the critical institutional changes proposed, the revised 

regime has the potential to revert back to the current status quo as a 
convenient default mechanism 

*  *  *  *  * 
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