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Abstract
EU labour law—namely that heterogeneous, unstable combination of interventions, tools, measures, sources through

which the EU directly or indirectly impacts on the normative and functional frameworks of individual and collective

labour law systems of the Member States in a relationship of mutual interference and interaction–is experiencing a

progressive loss of relevance, with an unprecedented decline of its normative rationales, functions, regulatory

techniques, and constitutional hierarchies. This article offers a critical reflection on the reasons behind such a

regressive path in the context of the EU crisis.

1 | THE TRAJECTORY OF EU LABOUR LAW

Writings on the crisis of labour law have witnessed an unprecedented proliferation in recent years.1 The circumstance

is hardly surprising: the crisis—and even the end2—of labour law has been, indeed, a typical matter of concern in labour

law scholars' debates for decades, being inextricably connected to the many turning points of the great transforma-

tions of Western capitalist economies. It is not by chance that this indissoluble connection with the economic crisis

was famously described by Hugo Sinzheimer as early as in 1933—the annus horribilis of the rise to power of Nazism

—in an essay written in the full maturity of his intellectual and political life, and which is a classic reference point of

such critical strands of thinking. ‘The terrible storm that shakes the entire organization of our civil life’, as he wrote

at that dramatic juncture, ‘among all the fields of the legal system has particularly affected labour law. We should

not be surprised, when considering labour law's foundation as a distinct legal discipline. This founding cornerstone

is the economy, an essential element of which is employment. Economic relationships, their theories and regulations

have a crucial meaning for labour law.’3

Therefore, it was almost inevitable that the issue of the crisis of labour law would arise again in the wake of

the dramatic social consequences generated by the great recession following the global financial crisis in 2008.

And it was inevitable that it would arise in those ill‐suited countries of the European Union (EU), and especially

of the Eurozone, that, having been hit by the effects of a highly asymmetrical crisis more intensely and for a longer
*Professor of Labour Law at the University of Perugia

1Suffice it here to reference the collective works recently dedicated to the crisis of the idea and of traditional categories of labour law

as a typical instrument for the protection of employees as the weak contractual party: Catherine Barnard, Simon Deakin and Gillian

Morris (eds.), The Future of Labour Law. Liber Amicorum Sir Bob Hepple QC (Hart Publishing, 2004); Guy Davidov and Brian Langille

(eds.), The Idea of Labour Law (Oxford University Press, 2011); Alan Bogg, Cathryn Costello, Anne Davies and Jeremias Prassl (eds.),

The Autonomy of Labour Law (Hart Publishing, 2015); Adalberto Perulli (ed.), L'idea del diritto del lavoro, oggi. In ricordo di Giorgio Ghezzi

(CEDAM, 2016).

2Keith Ewing, ‘The Death of Labour Law?’ (1988) 8 Oxford Journal of Legal Studies, 293–300; Cynthia Estlund, ‘The Death of Labor

Law?’ (2006) 2 Annual Review of Law and Social Sciences, 105–123.
3Hugo Sinzheimer, ‘Die Krisis des Arbeitsrecht’, in Id., Arbeitsrecht und Rechtssoziologie (Otto Brenner Stiftung, 1976 [1933]).
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period of time than others, have also experienced perhaps the most radical reorganisation of their labour law sys-

tems from the second post‐war period to the present day.4 If the Greek case is, with no doubt, an extreme case

study for the dramatic socio‐economic nature of its effects, not less significant in our perspective appear to be

the crisis‐regression‐development patterns in Portugal, Spain and, obviously, Italy. In the latter country, even the

most friendly observers of the allegedly modernising reform of Italian labour law implemented by the Renzi

Government—known as the Jobs Act—had to admit the strong ‘discontinuity’ entailed by the new ‘ablative

reformism’ (‘riformismo ablativo’), as Raffaele De Luca Tamajo elegantly named a reform that essentially reduces,

and indeed forfeits, rights within the contractual employment relationship, albeit in the wishful thinking that

flexicurity improves employee protection against unemployment and workers' position in the search for new job

opportunities in depressed labour markets.5 Those keen observers, moreover, had to recognise that the exchange

between less protection in the employment contract (especially against unlawful dismissal) and more ‘active’ secu-

rity in the labour market is, in fact, visibly unequal and totally biased towards the regressive dismantling of those

rights that have characterised the historical protective model of Italian labour law since the Workers' Statute of

1970.6 This is why, according to most critical scholars, the overcoming of that model would have produced a real

‘genetic mutation’ of (Italian) labour law,7 implying the radical questioning of the traditional protective and emanci-

patory goals of labour law, to such an extent that we would have witnessed a change of the very ‘scientific

paradigm’ of that (once) autonomous legal discipline and normative field.8

But a different evaluation could also be put forward: we might dare say that most of the ablative reformism put

into practice by national governments and legislators, who have more or less meticulously applied the well‐known

austerity policy prescriptions to their respective labour law systems, does not produce any innovation in the paradigm,

either scientific or normative. Quite the contrary, such ‘structural reforms’ simply restore, in most the cases, quite old

models, dismantling ‘super‐protective’ systems considered incompatible with the needs of the new flexible globalised

markets and thus reinstating the employer's antique managerial prerogatives and full property rights.9 A large part of

the ‘new’ crisis‐labour law is, therefore, a return to the past, especially when we take into account what is precisely at

stake in the very employer‐friendly re‐regulation of economic dismissals10 and in the explicit promotion of a de‐reg-

ulatory/derogatory decentralisation of collective bargaining.11 This is nothing less than a confirmation of the classic

lesson by Gérard Lyon‐Caen on the congenital instability and the intrinsic ‘reversibility’ of labour law as a regulatory

technique of the distributive conflict between capital and labour.12
4Bruno Veneziani, ‘Austerity Measures, Democracy and Social Policy in the EU’, in Niklas Bruun, Klaus Lörcher and Isabelle Schömann

(eds.), The Economic and Financial Crisis and Collective Labour Law in Europe (Hart Publishing, 2014); Aristea Koukiadaki, ‘The Legacy of

the Economic Crisis for Labour Law in Europe’, in Alan Bogg, Cathryn Costello and Anne Davies (eds.), Research Handbook on EU Labour

Law (Edward Elgar, 2016).

5Raffaele De Luca Tamajo, ‘Concorrenza e diritto del lavoro’, in Perulli (ed.), above, n. 1, at 16.

6Bruno Caruso, ‘Impresa, lavoro, diritto nella stagione del Jobs Act’, in Perulli (ed.), above, n. 1.

7Valerio Speziale, ‘La mutazione genetica del diritto del lavoro’, (2016) 2 Quaderni della rivista Diritti, lavori, mercati, 33–106.
8Adalberto Perulli, ‘Il contratto a tutele crescenti e la Naspi; un mutamento di ‘paradigma’ per il diritto del lavoro?’, in Luigi Fiorillo and

Adalberto Perulli (eds.), Contratto a tutele crescenti e Naspi. Decreti legislativi 4 marzo 2015, n. 22 e 23 (Giappichelli, 2015).

9Bob Hepple, ‘Back to the Future: Employment Law under the Coalition Government’, (2013) 3 Industrial Law Journal, 203–223;
Umberto Romagnoli, ‘Controcorrente’, (2015) 1 Lavoro e diritto, 3–12; Luigi Mariucci, ‘Stereotipi, circolarità e discontinuità nel diritto

del lavoro’, (2015) 2 Lavoro e diritto, 209–226.
10Umberto Romagnoli, ‘L'irresistibile ascesa della licenza di licenziare’, (2015) 2 Lavoro e diritto, 227–238; Antonio Baylos Grau and

Joaquin Pérez Rey, El despido o la violecia del poder privado (Editorial Trotta, 2009).

11Fausta Guarriello, ‘Legge e contrattazione collettiva in Europa: verso nuovi equilibri?’ (2017) 1 Giornale di diritto del lavoro e di

relazioni industriali, 97–138; Alan Bogg, ‘Beyond Neo‐liberalism: The Trade Union Act 2016 and the Authoritarian State’, (2016) 4
Industrial Law Journal, 299–335.
12Gérard Lyon‐Caen, ‘Les fondements historiques et rationnels du Droit du travail’, (1950) Droit Ouvrier, 1–5; Gérard Lyon‐Caen, Le
droit du travail. Une technique réversible (Dalloz, 1995); Gérard Lyon‐Caen, ‘Permanence et renouvellement du Droit du travail dans

un économie globalisée’, (2004) Droit Ouvrier, 49–56.
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In this perspective, the rise and fall of EU labour law, to which this article is dedicated, represents an almost

paradigmatic case of ‘reversibility’—of normative rationales, functions, regulatory techniques, and constitutional

hierarchies.13 The reason for all of that is easily explicable: historically, EU labour law—namely that heterogeneous,

unstable combination of interventions, tools, measures, sources through which the EU directly or indirectly impacts

on the normative and functional frameworks of individual and collective labour law systems of the Member States

in a relationship of mutual interference and interaction14—is closely linked to the establishment of a common market.

EU labour law originates as a form of market regulation of transnational competition with the goal of governing the

plurality and diversity of national social systems in view of their smooth integration into the common market.15

Therefore, even more directly than on national labour law systems, economic relationships, their theories and

regulation have a crucial impact on EU labour law, as Hugo Sinzheimer would say.

In what follows, I will try to argue that the great and multifactorial transformation of those relationships, with

the overthrowing of the original political economy of the internal market, has called into question the very raison

d'être of EU labour law, putting a strain on its traditional core functions and normative justifications. To a large

extent, EU labour law has lost its original (and always limited) capability to protect national systems from the

de‐structuring forces of the market, with a progressive (or maybe regressive) disarticulation of its inherent

normative rationales.

Claire Kilpatrick has aptly described such a dysfunctional drift as a sort of ‘displacement of Social Europe’.16 The

so‐called ‘European social model’ is no longer determined, to a large extent, by the positive integration and mutual

purposive interaction of supranational and national social policies, but is moulded by largely unleashed transnational

market processes enhanced by flanking technocratic‐executive measures under the pressure of the overarching

principle of economic and financial conditionality—the operational Grundnorm of the new European economic

governance.17 For this reason, today the sources and forces that shape Social Europe—what we could call their ‘legal

formants’, making free use of Rodolfo Sacco's famous comparative metaphor—are no longer found, or are found to an

increasingly lesser extent, in the labour law produced by the EU in a logic of positive integration and upward

harmonisation or convergence of national systems. They are found elsewhere, in the market principles that govern

the exercise of fundamental economic freedoms and—especially for the debtor States of the Eurozone—in the

conditionality mechanisms of the new economic governance of the EU as a neoliberal post‐democratic form of

‘consolidation State’.18 With respect to these ‘legal formants’,19 EU labour law is experiencing a progressive loss of
13In a similar vein, Barnard perceptively speaks of a triple, conterminous, ‘existential’ crisis of EU labour law: a crisis of legitimacy, of

purpose, and of regulation. Catherine Barnard, ‘EU Employment Law and the European Social Model: The Past, the Present and the

Future’ (2014) 67 Current Legal Problems, 199–237.
14A ‘symbiotic’ relationship, as Bercusson put it: Brian Bercusson, European Labour Law (Cambridge University Press, 2009), at 78. See,

also, Sophie Robin‐Olivier, ‘Normative Interactions and the Development of Labour Law: A European Perspective’, (2009) 11 Cam-

bridge Yearbook of European Legal Studies, 377–398; Jeremias Prassl, ‘The Interaction of EU Law and National Law: Between Myth

and Reality’, in Bogg et al. (eds.), above, n. 4.

15Simon Deakin, ‘Labour Law as Market Regulation: The Economic Foundations of European Social Policies’, in Paul Davies, Antoine

Lyon‐Caen, Spiros Simitis and Silvana Sciarra (eds.), European Community Labour Law: Principles and Perspectives. Liber Amicorum Lord

Wedderburn (Clarendon Press, 1996); Stefano Giubboni, Social Rights and Market Freedom in the European Constitution: A Labour Law

Perspective (Cambridge University Press, 2006); Silvana Sciarra, ‘Diritto del lavoro e diritto del lavoro europeo. Un'analisi delle fonti’,
in Silvana Sciarra and Bruno Caruso (eds.), Il lavoro subordinato, fifth vol. of Trattato di diritto privato dell'Unione europea, edited by

Gianmaria Ajani and Gian Antonio Benacchio (Giappichelli, 2009).

16Claire Kilpatrick, ‘The Displacement of Social Europe. A Law in Context Inquiry’, European Constitutional Law Review (forthcoming,

2017).

17Bruno Caruso and Giorgio Fontana (ed.), Lavoro e diritti sociali nella crisi europea. Un confronto fra costituzionalisti e giuslavoristi (il

Mulino, 2015); Stefano Giubboni, ‘Il diritto del lavoro nella crisi europea’, (2016) 2 Quaderni di Rassegna sindacale, 169–193.
18Wolfgang Streeck, Buying Time: The Delayed Crisis of Democratic Capitalism (Verso, 2014); Id., HowWill Capitalism End? (Verso, 2016).

19Rodolfo Sacco, ‘Legal Formants: A Dynamic Approach to Comparative Law (I)’, (1991) 39 The American Journal of Comparative Law,

1–35.
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relevance and—as we shall see more clearly by examining some paradigmatic cases of the new course taken by the

Court of Justice of the European Union (CJEU)20—an objective fall of its autonomous normativity.
2 | THE RATIONALES FOR EU LABOUR LAW

It is worth recalling that the gradual emersion of a piecemeal and selective EU labour law subsystem occurred in a sort

of controtempo with regard to the historical dynamics of Member States' labour law systems. The contrast in timing is

evident if one considers the historical development of labour law in the founding countries of the (original) European

Economic Community (EEC), starting from the second post‐war period.

If one thinks of Italy, for example, after an uncertain phase of reforms in the mid‐1960s, the rise of labour law

according to the classic protective and redistributive model finds its peak in the Workers' Statute of 1970, just in time

for it to begin slowly declining in the following decade.21 Therefore, the early days, and indeed the heydays, of the

EEC social policies, in the mid‐1970s, coincided with what was called, in Italy, the season of ‘emergency’ labour law

and—shortly after—of ‘crisis’ labour law.22 That season gave way to an era—which only now has come to its full matu-

rity23—of in‐depth revision of the political and regulatory paradigms of labour law, with the definitive calling into ques-

tion of the expanding and redistributive dynamics dominant until the 1970s. It is no coincidence that the EEC kicked

off its harmonisation policies in the social domain through the ‘great directives’ on enterprise crisis of the mid‐1970s,

framing its intervention in the path of harmonisation that Massimo D'Antona famously labelled as ‘functionalist’.24

The above observation may actually apply—although with the appropriate distinctions—to other national systems,

such as the French one. Even the United Kingdom made its late entrance into the EEC just shortly before the fragile

and highly unlikely compromise of the so‐called ‘era of Social Contract’ collapsed with the political advent of Margaret

Thatcher and the subsequent longstanding,25 relentless decline in power—in protected prerogatives and immunities

and, at the same time, in social strength and legitimisation—of unions.26

Quite significantly, that temporal mismatch characterises another aspect of the process that led to the expansion

of social policies to the supranational level at the end of the 1980s and in the early 1990s.27 With the advancement of

the internal market and the monetary unification project, the perception and thematisation of the European social def-

icit actually took shape only after the Single European Act of 1986: apparently a turning point at which the then EEC

significantly expanded its legislative competence in the social field adding, for the first time, an autonomous (and at

that time very limited) treaty base for a supranational social policy, potentially aimed at the harmonisation model that

D'Antona defined as ‘cohesive’.28

Such an apparently paradoxical temporal mismatch, or controtempo, in the building of EU labour law is inherently

linked with its justifying ground, that is, with the rationales that classically underpin social harmonisation both of a
20To avoid confusion, this essay refers to the European Court of Justice (ECJ) as the ‘Court of Justice of the European Union (CJEU)’
for decisions made prior to 1 December 2009.

21Gino Giugni, Lavoro, legge, contratti (il Mulino, 1989).

22Massimo D'Antona, Raffaele de Luca Tamajo, Giuseppe Ferraro and Luciano Ventura (eds.), Il diritto del lavoro negli anni’80 (Jovene,

1988).

23Vincenzo Bavaro, ‘Appunti su scienza e politica sul diritto del lavoro’, (2017) 4 Lavoro e diritto, 707–718.
24Massimo D'Antona, ‘Sistema giuridico comunitario’, in Antonio Baylos Grau, Bruno Caruso, Massimo D'Antona and Silvana Sciarra

(eds.), Dizionario di diritto del lavoro comunitario (Monduzzi, 1996).

25Paul Davies and Mark Freedland, Labour Legislation and Public Policy (Oxford University Press, 1993).

26As Hepple wrote, ‘Paradoxically, no sooner had labour law established itself in this way that its boundaries and rationale began to be

seriously questioned’: Bob Hepple, ‘Factors Influencing the Making and Transformation of Labour Law in Europe’, in Davidov and

Langille (eds.), above, n. 1, at 32.

27Silvana Sciarra, ‘Di fronte all'Europa: Passato e presente del diritto del lavoro’, (2002) 31 Quaderni fiorentini per la storia del pensiero

giuridico moderno, 427–439.
28D'Antona, above, n. 24.
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‘functionalist’ and of a ‘cohesive’ nature.29 In fact, both types of harmonisation are intended to preserve the autonomy

of national labour law systems in the context of market integration, albeit the former, with the goal of guaranteeing a

fair competition process, and the latter, with the aim of setting minimum standards of protection for workers, based

on value choices considered essential in the self‐representation of Europe as a ‘social model’.

As we know, in the original framework, the 1957 EEC Treaty was essentially devoid of legislative competences in

the field of social policies—namely of labour law, in the Community terminology—with the only and extremely limited

exception of (at that time relatively minor) issues such as wage equality between male and female workers and over-

time regulations.30 The choice to preserve Member States' full regulatory autonomy in the field of labour law was jus-

tified on economic grounds (considering that the differences in the levels of protection among Member States

essentially reflected the respective productivity differentials),31 as much as on political grounds (given that those dif-

ferent legal and socio‐political traditions are tightly intertwined with the history of the trade union movement of each

country and, essentially, with the different welfare state constellations embedded in national democratic political sys-

tems). That original ‘de‐coupling’32 between the supranational economic integration and the national social constitu-

tion allowed for the construction of the common market on a solid basis of substantive democratic legitimisation,

embedding the transnational economic opening‐up and regulated liberalisation into the national systems of labour

law and social security.33

As this model of separation between the economic sphere and the social sphere started breaking down, in the

second half of the 1970s,34 the first EEC harmonisation policies in the field of labour law (from the Directives on col-

lective redundancies and on transfer of undertakings, to the first wave of gender equality Directives) were aimed at

reinstating—wherever possible (and in this perspective without real differences between measures with an economic

or social rationale35)—the autonomy of national systems, immunising them against negative interferences propelled by

the competition process within the Common Market. The rules laid down by the supranational legislator, in fact, set

minimum standards of protection, which Member States had to comply with, although remaining free to maintain or

introduce higher levels of protection.36
29Syrpis suggests a partially different explanation and distinguishes between three types of justifying rationales for the supranational

legal intervention within the field of labour law: a social rationale, based on the same protective and distributive goals that traditionally

underpin national labour law; an economic rationale, aimed at preventing distortions in the supranational competition process fuelled

by Member States’ regulatory differentials (i.e. targeted at preventing the so‐called ‘social dumping’ within the common market); an

integration rationale, aimed at the political goal of strengthening the EU in itself. Phil Syrpis, ‘The EU's Role in Labour Law: An Over-

view of the Rationales for the Involvement in the Field’, in Bogg et al. (eds.), above, n. 4, at 25. The debate over the different possible

rationales of EU labour law features significant contact points with the debate on the constitutional models of Social Europe. In par-

ticular, see the model suggested by Poiares Maduro, likewise composed of three constitutional ideal types of Social Europe. See

Miguel Poiares Maduro, ‘European Constitutionalism and Three Models of Social Europe’, in Martjin W. Hesselink (ed.), The Politics

of a European Civil Code (Kluwer Law International, 2006); Stefano Giubboni, ‘Social Rights under the European Constitution: Compar-

ing Ideal‐typical Models of European Federalism’, Working Paper, C.S.D.L.E. “Massimo D'Antona”. INT No. 29/2005.

30See the original Arts. 119 and 120 of the EEC Treaty.

31And, of course, we have to consider that Member States could always avail themselves of the unrestricted possibility of neutralising

differentials in labour costs that had not been absorbed by the different productivity levels with appropriate adjustments in the

exchange rates. See, e.g., Deakin, above, n. 15.

32Fritz Scharpf, ‘The European Social Model: Coping with the Challenges of Diversity’, in Id., Community and Autonomy: Institutions,

Policies and Legitimacy in Multilevel Europe (Campus Verlag, 2010 [2002]); Christian Joerges, ‘What is Left of the European Economic

Constitution? A Melancholic Eulogy’, (2005) 30 European Law Review, 461–489.
33Stefano Giubboni, Diritti e solidarietà in Europa. I modelli sociali nazionali nello spazio giuridico europeo (il Mulino, 2012); Maria Rosaria

Ferrarese, Promesse mancate. Dove ci ha portato il capitalismo finanziario (il Mulino, 2017).

34Giubboni, above, n. 15.

35Phil Syrpis, EU Intervention in Domestic Labour Law (Oxford University Press, 2007).

36Deakin, above, n. 15; Catherine Barnard, ‘Fifty Years of Avoiding Social Dumping? The EU's Economic and Not So Economic Con-

stitution’, in Michael Dougan and Samantha Currie (eds.), 50 Years of the European Treaties: Looking Back and Thinking Forward (Hart

Publishing, 2009).
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However, the model of (partial) upward harmonisation of national labour legislations also started experiencing a

legitimacy crisis: apart from a short revival in the second half of the 1990s, that crisis was officially spelled out at the

eve of the new millennium (the watershed can conventionally be considered the famous Lisbon summit of March

2000). There are, of course, multiple reasons for this crisis, but the two major turning points of the integration process

in those years are certainly decisive: the launch of the monetary union, on the one hand, and the eastern enlargement,

on the other.

Once again, another controtempo comes to our attention: the crisis of the upward progressive harmonisation

through Directives setting a minimum common floor of labour protection, which unfolded exactly as the legal basis

of the Treaties theoretically allowed the EU to finally implement a form of social policy, potentially extendible to

almost the entire field of national labour law (despite persistent exclusions of competence in the fields of pay, right

of association, strike and lockout pursuant to Article 153, para. 7, of the Treaty on the Functioning of the European

Union—TFEU). Indeed, that model suffered a crisis precisely when, through the Lisbon Treaty, ‘the social drive of

the constitutionalisation process reached its peak’,37 mainly as a result of the reinforcement of the EU's values and

social goals and of the recognition, as EU primary law, of the EU Charter of Fundamental Rights—with its chapter

on solidarity and the overarching promise of indivisibility of fundamental rights and values around the inviolability

of human dignity.

The economic and social justifying ground of the embedded liberalism model implies that national labour law and,

more generally, welfare state and social protection systems must stay immune to the competition process and, at least

in principle, to any type of ‘regime competition’ taking place within the Common Market. When such a competitive

pressure on national systems arises, regime competition can take place only above a minimum floor of rights and stan-

dards of worker protection. In fact, autonomy from commercial and competition law—a founding and constitutive trait

of labour law38—must be guaranteed at a supranational level by preventing national social protection systems from

experiencing the de‐structuring effects of negative integration and market liberalisation.

As we know, this model has been gradually and almost completely overturned by the new political economy of

the internal market since the end of the 1980s: the constitutional apex of the neoliberal drive is beyond any doubt

the Viking and Laval case law.39 In fact, in the two (in)famous judgments, as well as in the case law that has coher-

ently followed up since then, the relationship between the internal market and national labour legislation is per-

fectly inverted and overturned. Domestic labour laws are subjugated to strict scrutiny by the CJEU as a

hindrance to market processes and, indeed, as (non‐discriminatory) obstacles to unfettered market access. Such a

systemic and potentially all‐pervasive judicial review of the compatibility of domestic labour laws with the exercise

of fundamental freedoms (in terms of necessity, adequacy and proportionality) ‘structurally subordinates social pol-

icies to the economic power of market actors’.40 Under the new EU constitutional guarantee of free market econ-

omy, the transnational freedom of enterprise tends to subjugate, potentially, any national labour law regulation

(regardless of it being produced by statutory legislation or by a collective agreement), subjecting the regulatory

obstacle thus created to strict compatibility scrutiny against internal market rules. Such a powerful shield forged

by the CJEU to protect transnational capitalism from undue political interference from domestic systems under-

mines at the same time the old rationale of EU labour law.
37Hans‐Wolfgang Micklitz, ‘Judicial Activism of the European Court of Justice and the Development of the European Social Model in

Anti‐Discrimination and Consumer Law’, in Ulla Neergaard, Ruth Nielsen and Lynn Roseberry (eds.), The Role of the Courts in Developing

a European Social Model (DJØF Publishing, 2010).

38See, e.g., Antoine Lyon‐Caen, ‘Droit du travail et concurrence’, in Perulli (ed.), above, n. 1.

39Case C‐438/05, Viking, ECLI:EU:C:2007:772 and Case C‐341/05, Laval, ECLI:EU:C:2007:809. On these judgments (which, by a pre-

monitory coincidence, were delivered at the end of 2007 while in the United States the subprime crisis was blowing up), there is a vast

literature that cannot be taken into account here. See, e.g., Mark Freedland and Jeremias Prassl, Viking, Laval and Beyond (Hart Pub-

lishing, 2014); Catherine Barnard, ‘The Calm after the Storm: Time to Reflect on EU (Labour) Law Scholarship following the Decisions

in Viking and Laval’, in Bogg et al. (eds.), above, n. 4.

40Floris De Witte, Justice in the EU: The Emergence of Transnational Solidarity (Oxford University Press, 2015), at 38.
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In this new perspective, the coessential protective‐emancipative function pursued by labour law loses its legiti-

macy. Labour law regains legitimacy insofar as it is able to pass a proportionality test carried out in the name of the

primacy of allocative efficiency of market freedoms.41 This implies that the higher the degree of protection guaran-

teed by domestic labour law rules (therefore the higher the compression of economic actors' contractual freedom),

the greater the justificatory pressure on national systems (Member States and even trade unions). Therefore, high

levels of protection guaranteed by national legal systems become potentially illegitimate, even those higher standards

that were once allowed and even encouraged by EU minimum harmonisation Directives (either cohesive or function-

alist). This is a complete overturn of the original normative function of EU labour law, since—instead of setting a min-

imum floor of worker protection, always allowing for higher standards—it ends up determining an upper limit beyond

which, in principle, national legislators (and trade unions themselves) must not go in order to avoid jeopardising the

efficient functioning of the market.

The protection against social dumping—the primary rationale of the upward harmonisation social policy in the

original model, now irreparably in crisis—becomes at the very best a potential reason for justifying the labour law

national protective rule in the likely event that its legitimacy is questioned as an obstacle to the freedom to provide

a service within the internal market (or tout court as a hurdle towards employers' freedom to run businesses as they

see fit). But such a justification has rigid constraints and quite strict upper limits, since an undistorted creative flow of

economic freedoms can tolerate nothing but carefully proportional (i.e. flexible and possibly business‐friendly) labour

law protection. And, of course, the thrust towards lowering protection standards is constitutionally reinforced—espe-

cially for the debtor States of the Eurozone periphery—also through the convergent operational logic inherent to the

new economic governance, which invariably requires bridging the gap of competitiveness with the best‐performing

countries by implementing the necessary structural reforms of the labour market, which is pushing forward internal

(labour law) devaluation even further.

Therefore, the integration and upward‐harmonisation model of national social systems shifts towards an

integration model based on the removal of obstacles for the efficient functioning of the market,42 where the

original justifying ground of EU labour law has evidently lost its relevance and ‘EU employment law [goes…]

nowhere very fast’.43
3 | EU LABOUR LAW FUNCTIONS

This ‘new’ idea44 of (national) labour law as an obstacle—and no longer as a pre‐condition—to the correct functioning

of the internal market has significant implications in many other respects. This new model, in fact, generates a sort of

genetic mutation in such a way that the functions attributed to EU labour law, and especially the Directives aimed at

that type of harmonisation that D'Antona called ‘functionalist’, are reconfigured and reinterpreted. This is the context

where the lesson by Gérard Lyon‐Caen on the ‘reversibility’ of labour law as a regulative technique of the distributive

conflict between capital and labour is at its most vivid explanatory capacity. Some examples, taken from the CJEU's

recent case law, will help make the point.

In Alemo‐Herron,45 the issue at stake was the interpretation of Council Directive 2001/23/EC on the protection

of employees' rights in case of transfer of undertakings. Through ‘dynamic clauses’ incorporated within individual

employment contracts, the transferor company was obliged to apply a public sector collective agreement—to which
41Stefano Giubboni, ‘Libertà d'impresa e diritto del lavoro nell'Unione europea’, (2016) 3 Costituzionalismo.it, 89–133.
42Agustín José Menéndez, ‘Neumark Vindicated: The Three Patterns of Europeanisation of National Tax Systems and the Future of

Social and Democratic Rechtstaat’, in Damian Chalmers, Markus Jachtenfuchs and Christian Joerges (eds.), The End of the Eurocrats’
Dream. Adjusting to European Diversity (Cambridge University Press, 2016).

43Barnard, above, n. 13, at 213.

44Which is indeed a quite old one, as we have argued in Section 1.

45Case C‐426/11, Alemo‐Herron, ECLI:EU:C:2013:521
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the company was voluntarily bound—to its employees, therefore also having to grant them any future wage increases

deriving from the collective bargaining process in that sector. In fact, under UK (common) law, it is perfectly possible

for the parties to include a term in their contract according to which the employee's pay is to be determined from time

to time by a third party—such as, in casu, the National Joint Council for Local Government Services (NJC)—of which

the employer is not a member or on which it is not represented. Under the UK system of industrial relations, collective

agreements of this kind are presumed not to be legally binding unless the parties expressly agree to the contrary.

Nonetheless, the terms of such a collective agreement can take effect as the terms of the individual contract between

the employer and the employee. That can be achieved, as in this case, by the incorporation into that contract of a term

pursuant to which the employee is entitled to benefit from terms agreed between the employer and a trade union, or

negotiated by some other body such as the NJC. Once such terms have been incorporated, they take effect as terms

of the employment contract, according to the well‐received and traditionally undisputed common law principles.46

The controversy originated because the transferee simply refused—in contrast with UK common law and, appar-

ently, with Article 3 of Directive 2001/23/EC—to take over the employment conditions agreed on by the transferor,

and specifically the onerous pay obligations deriving from such dynamic clauses. In considering these clauses to be

detrimental of its own sacred negative freedom under Article 11 of the Convention for the Protection of Human

Rights and Fundamental Freedoms, the transferee appealed to the UK Supreme Court calling for referral to the CJEU

for a preliminary ruling. The UK Supreme Court promptly stayed the proceedings and in its preliminary reference to

the CJEU asked, in essence, whether Article 3 of Council Directive 2001/23/EC must be interpreted as precluding

a Member State from providing, in the event of a transfer of an undertaking such as that at issue in the main proceed-

ings, that dynamic clauses referring to collective agreements negotiated and agreed after the date of transfer are

enforceable against the transferee.

Indeed, in his conclusions, Advocate General Cruz Villalón had emphasised how these clauses, certainly permitted

by Council Directive 2001/23/EC, could come into conflict not, as claimed by the appellant in the main proceedings,

with the freedom guaranteed by Article 11 of the Convention for the Protection of Human Rights and Fundamental

Freedoms (and Article 12 of the EU Charter of Fundamental Rights), but rather with the freedom to conduct a busi-

ness, enshrined in Article 16 of the latter, namely the principle of contractual freedom as a fundamental manifestation

of entrepreneurial freedom. Nonetheless, the Advocate General had come to the pragmatic conclusion that such a

violation of the transferee's contractual freedom could not be ascribed to national law unless under the assumption

that the obligation arising from those dynamic reference clauses was unconditional and practically irreversible,47 an

extreme and highly unlikely eventuality that was for the referring court to ascertain.

The CJEU decisively took a different route. In accordance with Article 3 of Council Directive 2001/23/EC, it is

apparent that, by reason of the freedom to conduct a business, the transferee must be able to assert its interests

effectively in a contractual process to which it is party, as well as to negotiate the aspects determining changes in

the working conditions of its employees with a view to its future economic activity. Moreover, the transferee in

the main proceedings is allegedly unable to participate in the collective bargaining body at issue. In light of the above:
46An end

Kahn Fre

Hugh Co

47Para. 5

48Para. 3
in those circumstances the transferee can neither assert its interests effectively in a contractual process nor

negotiate the aspects determining changes in working conditions for its employees with a view to its future

economic activity. In those circumstances, the transferee's contractual freedom is seriously reduced to the

point that such a limitation is liable to adversely affect the very essence of its freedom to conduct a

business.48
uring and maybe ironical effect of ‘Blackstone's neglected child’, as Otto Kahn Freund would have probably remarked: Otto

und, ‘Blackstone's Neglected child: The Contract of Employment’, (1977) 93 The Law Quarterly Review, 508–528. See, also,
llins, ‘Contractual Autonomy’, in Bogg et al., above, n. 1.

8 of the conclusions by the Advocate General.

5 of the CJEU's ruling.
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Of course, Article 8 of the Directive under examination, expressly allowing Member States to take measures that

can be more favourable to employees, is of no relevance here, as such measures are not entitled to go as far as to

adversely affect the very essence of the transferee's freedom to conduct a business. Thus, having regard to all the

mechanical and incredibly simplistic understanding of Article 16 of the EU Charter of Fundamental Rights, the CJEU's

bold answer to the questions referred was that Article 3 of Council Directive 2001/23/EC shall be interpreted as pre-

cluding a Member State from providing, in the event of a transfer of an undertaking, that dynamic clauses referring to

collective agreements negotiated and adopted after the date of transfer are enforceable against the transferee, insofar

as that transferee does not have the possibility to participate in the negotiation process of such collective agreements

concluded after the date of the transfer. The very essence of the rights protected under the Directive has been de

facto converted into a disproportionate compression of the freedom to conduct a business, enshrined in Article 16

of the EU Charter of Fundamental Rights, even disregarding the simple fact that the dynamic clauses in question, from

a common contract law perspective, were themselves part of a broader compact freely and voluntarily agreed upon by

the two companies when striking their transfer deal.

The judgment marks a clear discontinuity from the CJEU's previous case law regarding the Directive on the trans-

fer of undertakings. The interpretative twist, purposively dominated by a sort of ‘super‐guarantee’ of the freedom to

conduct a business, leads to the actual overturning of its function: from being an instrument for the protection of the

continuity of employment relationships (and conditions), it is turned into an instrument for the protection of the

employer's interest to secure the greatest profits from commercial transactions, particularly by reducing wage costs.

The minimum labour protection function of the Directive is displaced by the need to secure the smooth circulation of

commercial assets in the transferee's interests, with a corresponding limitation—in view of the protection of the

employer's contractual freedom—of Member States' discretion to take measures that are more favourable to

employees pursuant to Article 8. In this reinterpretation of the Directive's function as a ‘reversible’ technique for

protection, Article 16 of the EU Charter of Fundamental Rights carries out a central role as it promotes an ideological

re‐conceptualisation of private autonomy conceived in a neoliberal (or maybe protoliberal) sense, as a fundamental

negative freedom from regulative interferences able to hinder the deployment of the entrepreneur's free will.

The CJEU remarkably reinstated this neoliberal, irretrievably bourgeois course of its case law in the Grand

Chamber's judgment that more recently defined the preliminary reference in AGET Iraklis.49 That preliminary reference

procedure raised the question of the compatibility with Council Directive 98/59/EC on collective redundancies, read

yet again in the light of Article 16 of the EU Charter of Fundamental Rights, of Greek Law No. 1387/1983, which

allowed the public authority to deny a company the authorisation to carry out collective redundancies in exceptional

circumstances, and particularly in the case of exceptionally high levels of unemployment and of consequent risks of

disturbance of the social and economic order. In such a case—and precisely in the presence of exceptionally severe

unemployment and social disruption due to the devastating never‐ending decomposition of the Greek economy

and social fabric—the relevant Greek authorities had denied the authorisation requested by AGET Iraklis, a subsidiary

of a multinational Franco‐Swiss group, on the assumption that the corporate plan to decommission the plant in Chalcis

had not been adequately motivated.

It is worth pointing out that, in transposing Council Directive 75/129/EEC on collective redundancies, the

abovementioned Greek law introduced to its legal system a protection model that was common in several countries

at that time, starting from France (which, for the sake of precision, has recently overturned it).50 However, although

following a partially different argumentative line from the grimly neoliberal one adopted by Advocate General Wahl,

the CJEU inevitably came to the same conclusion, by stating the contrast of the Greek law with the Directive,

obviously interpreted according to the contractual freedom guaranteed to the entrepreneur by Article 16 of the EU

Charter of Fundamental Rights.
49Case C‐201/15, Anonymi Geneki Etairia Tsimenton Iraklis (AGET Iraklis), ECLI:EU:C:2016:972.

50See the story in Adalberto Perulli, ‘Observations sur le réformes de la législation du travail en Europe’, (2015) 3 Revue du Droit du

Travail, 170–180.
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The national legislation, in fact, would deprive the provisions contained in Articles 2 to 4 of Council Directive 98/

59/EC of their practical effect, precluding the employer from implementing its redundancy plan when the company's

critical economic conditions suggest such a choice, following an assessment of business convenience that, ultimately,

cannot be hampered by a discretionary decision of the public authority. And in fact, as the CJEU repeatedly held,
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whilst it is true that Directive 98/59 harmonises only partially the rules for the protection of workers in the

event of collective redundancies, the fact remains that the limited character of such harmonization cannot

have the consequence of depriving the provisions of the directive of practical effect (…). Therefore, a

Member State cannot, in particular, adopt a national measure which, although ensuring an enhanced

level of protection of workers’ rights against collective redundancies, would, however, have the

consequence of depriving Articles 2 to 4 of Directive 98/59 of their practical effect. That would be so in

the case of national legislation under which collective redundancies require the prior consent of a public

authority if, on account, for example, of the criteria in the light of which that authority is called upon to

take a decision or of the specific way in which it interprets and applies those criteria, any actual

possibility for the employer to effect such collective redundancies were, in practice, ruled out.51
In the CJEU's neoliberal Weltanschauung, a Directive aimed at the partial minimum (social) ‘functionalist’

harmonisation is to be understood primarily as an instrument for the protection of the employer's managerial prerog-

atives. The classical principle codified in Article 5 of the Directive, according to which, as in national law, the legislator

is in principle always allowed to provide higher levels of protection to employees than those set forth by the Direc-

tive, is justified in view of the need to strike a ‘balance’ with the freedom to conduct a business and the related guar-

antee of the employer's contractual autonomy.52 The overturning of the traditional protective function of EU labour

law (job security) could not be more blatant—and the ‘autodafé de l'Europe sociale’53 more disingenuously proclaimed.
4 | EU LABOUR LAW MULTIPLE SOURCES AND REGULATORY
TECHNIQUES IN TIMES OF CRISIS

In such a re‐conceptualisation of labour law as a basically distorting hindrance to the proper functioning of the market,

both the new course of the CJEU's case law on fundamental freedoms and entrepreneurial contractual liberty, and the

operational logic of the European economic governance merge together as the new fundamentally coherent neolib-

eral constitutional drive for the EU asymmetrical disembedded integration.54

In principle, the new ‘economic theology’55 does not encompass a labour legislative framework that is distinct

from the common law of contracts; at most, in its liberal nuanced form, it acknowledges an ideal type that substan-

tially shifts its focus from the employment relationship to the labour market, from employee protection (the protective

status included into the contractual relationship)56 to the promotion of equal opportunities in entering the labour mar-

ket and facilitating (and hopefully securing) transitions therein (a sort of access or formal allocative justice model). This
tively, paras. 36, 37, and 38 of the judgment.

ni Orlandini, ‘Libertà di stabilimento versus diritto al lavoro: ancora un bilanciamento ‘sbilanciato’ tra libertà economiche e

i lavoratori’, (2017) 1 Giornale di diritto del lavoro e di relazioni industriali, 203–218.

upiot, ‘Le voies d'une vraie réforme du droit du travail’, in Id., Au‐delà de l'emploi (Flammarion, new edn, 2016), at x.

above, n. 29, at 39–40; Koukiadaki, above, n. 4, at 66.

Agamben, Il Regno e la Gloria. Per una genealogia teologica dell'economia e del governo (Bollati Boringhieri, 2009); Maria Rosaria

e, Prima lezione di diritto globale (Laterza, 2012).

s premised on the notion of ‘inderogability’, as Lord Wedderburn (1992) translated the typical continental idea of insulating

datory (legal and collective) worker protection from the possibility of being derogated from at individual level. See Bill

burn, ‘Inderogability, Collective Agreements, and Community Law’, (1992) 21 Industrial Law Journal, 245–264. See, also, Simon

Labour Standards, Social Rights and the Market: Inderogability Reconsidered’, (2013) 4 Giornale di diritto del lavoro e di relazioni

li, 549–564.
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is the essence of flexicurity in its ideal‐typical imagery57—that is, irrespectively of its concrete implementation or

transplantation in each country, where we mostly observe (especially when comparing the Italian and Spanish expe-

riences) a mix of ‘deregulation’, i.e. a reduction in job security rights, and market activation policies.58

In the trajectory of EU labour law, this functional reallocation (a different facet of the overall displacement pro-

cess) has been attained through a reconfiguration of the regulatory techniques deployed in that field, which is even

more radical than the one generally flowing from the ‘turn to governance’, particularly in the sprawling manifestations

of the open method of coordination (OMC).59 As effectively noted, in the field of social and labour law, ‘the economic

and financial crisis shook up the traditional hierarchy of sources and regulatory techniques, raising issues of demo-

cratic legitimacy and accountability for all the actors involved’.60 These concerns are deeper than the ones raised

on a general level by the turn to post‐democratic governance,61 if only because, in this case, besides the shrinking

political relevance of national parliaments, such displacement openly questions the role assigned to trade unions

and ‘collective autonomy’.

We have already referred to the implosion of the model of harmonisation through Directives, practically removed

from EU labour law ‘multiple sources’62 at least following the 2004 great enlargement. Having experienced a gradually

increasing crisis of effectiveness for some time,63 that model became simply unfeasible in such irreparably heteroge-

neous and divided post‐enlargement economic geography64; all this, as noted above, despite the apparent counter‐

intuitive strengthening of the EU's legal basis for action in the field of social policies.

A similar process of self‐combustion was suffered by the European quasi‐legislative collective bargaining frame-

work (Article 155 TFEU), originally ingeniously crafted by the social agreement annexed to the Maastricht Treaty and,

since then, considered for quite a long time as a new regulatory technique65 being potentially strategic in terms of

reactivating a new virtuous cycle for setting common minimum labour standards legitimised from below by the

institutionalised exercise of the collective autonomy of European social partners. After an initial relatively successful

phase, mainly characterised by the Directives on atypical employment in the second half of the 1990s,66 the social

dialogue and the pan‐European inter‐sectorial collective macro‐bargaining soon underwent a relentless decline, up

to the current paralysis. As the European Commission's threat to take initiative for passing default legislation
57Jeff Kenner, ‘New Frontiers in EU Labour Law: From Flexicurity to Flex‐Security’, in Michael Dougan and Samantha Currie (eds.),

50 Years of the European Treaties. Looking Back and Thinking Forward (Hart Publishing, 2009).

58See, e.g., Catherine Barnard, ‘The EU Social Policy: From Employment Law to Labour Market Reform’, in Paul Craig and Grainne de

Búrca (eds.), The Evolution of EU Law (Oxford University Press, 2011); Anne Davies, ‘Job Security and Flexicurity’, in Bogg et al. (eds.),

above, n. 4.

59Diamond Ashiagbor, ‘Evaluating the Reflexive Turn in Labour Law’, in Bogg et al. (eds.), above, n. 1.

60Silvana Sciarra, ‘Il diritto sociale europeo al tempo della crisi’, in Elisabetta Catelani and Rolando Tarchi (eds.), I diritti sociali nella

pluralità degli ordinamenti (Editoriale Scientifica, 2015), at 269.

61Christian Joerges, ‘Integration through Law and the Crisis of Law in Europe's Emergency’, in Chalmers et al. (eds.), above, n. 42.

62Sciarra, above, n. 15.

63We must bear in mind that—despite the three Directives on atypical employment (Council Directive 97/81/EC on part‐time employ-

ment, Council Directive 1999/70/EC on fixed‐term contracts and, lastly, Directive 2008/104/EC of the European Parliament and of

the Council on temporary agency work)—the disarticulation of the standard contract, with the explosion of mass precariousness, has

never been such a prominent phenomenon as during the great crisis, and not only in the countries hit by long recession. Italy is a par-

adigmatic case study of the intrinsic weakness of those Directives: suffice it to notice that—as Council Directive 1999/70/EC on fixed‐
term contracts entered into force—the national legislator gradually extended the possibility of making use of such preeminent form of

labour market numerical flexibility, to such an extent as to liberalise it (with the only limit of a maximum duration of 36 months, fur-

thermore with the possibility of that limit being waived by collective agreements at plant level) thanks to the Jobs Act (see Art. 19 of

Italian Legislative Decree No. 81/2015 on employment contracts and job tasks).

64Steffen Lehndorff (ed.), Divisive Integration: The Triumph of Failed Ideas in Europe—Revisited (ETUI, 2015).

65Antonio Lo Faro, Regulating Social Europe: Realty and Myth of Collective Bargaining in the EC Legal Order (Hart Publishing, 2000).

66Dukes and Cannon identify three phases of evolution—and involution—of the European social dialogue, emphasising the almost total

deadlock entered into by the quasi‐legislative collective bargaining after the beginning of the crisis starting in 2010. See Ruth Dukes

and Catriona Cannon, ‘The Role of Social Partners’, in Bogg et al. (eds.), above, n. 4.



18 GIUBBONI
disappeared,67 employers’ organisations actually showed very little incentive in negotiating, and even the front of

workers’ unions, relatively united and homogeneous up till the enlargement, soon underwent a process of internal

erosion and fragmentation, being divided by diagonal conflicts following several cleavages and fracture lines

(north–south, west–east), all exacerbated by the great crisis. Indeed, the marginalisation of social partners’ role—

despite the explicit acknowledgement given by Article 152 TFEU—has deeper and more complex roots. European

social dialogue and pre‐legislative collective agreements have inevitably been displaced by the overall ‘shift in location

of labour law from the classic Community method towards the OMC and bailouts’.68

Even the European employment strategy—the first move of the OMC in the contested terrain of labour market

flexibility policies—perished quite soon as a new type of ineffective and cumbersome bureaucracy exercise.69 After

being hailed as the new general soft law vehicle for positive integration and reflexive experimental ‘nudge

harmonisation’ of national social systems at the Lisbon summit in 2000, the OMC was generally welcomed even by

labour scholars as the new frontier of smart and promotional law, an inclusive mechanism capable of inducing the cir-

culation and cross‐fertilisation of best practices and of conjugating social rights and market forces,70 by holding

together the need to reinforce the processes for the convergence of national economies with the growing diversity

of the different models of welfare capitalism within the EU.

Once again, after an initial phase of encouraging results during times of economic growth more or less equally

distributed within the continent, the crisis that broke out at the end of the first decade of implementation of the

OMC dramatically showed all of its inconsistency and ineffectiveness. The OMC was swallowed up by the new

European crisis management law,71 becoming nothing more than a further channel for the implementation of the

opaque hard web of constraints imposed by the new Stability (cum austerity) Pact.72 It became one of the many

channels for the transmission of the imperatives of the new political economy of the fiscal consolidation State,73

where room for the experimentation and reflexive harmonisation is evidently eliminated and replaced by rigid

uniform steering in the same direction as the ‘structural reform’ of labour markets. This invariably means—especially

for the very troubled indebted Member States of the Eurozone periphery—a reduction in workers’ rights and (job

security) protection in favour of market constraints, i.e. a bold move towards the route of internal social devalua-

tion and downward convergence in the hope of restoring competitiveness and export‐led economic growth.74
5 | REDISCOVERING THE LOST AUTONOMY OF LABOUR LAW?

The classic EU labour law paradigm is thus going through its own existential crisis. It is beyond any doubt a crisis of

effectiveness. And it is, even more, a crisis of legitimacy, since the very legitimacy of a (European) labour law is being

questioned and, to a large extent, directly challenged: to put it elegantly in the words of Bob Hepple,75 the entire sys-

tem of the new European economic constitution puts ‘a heavy burden of proof on advocates of employment rights to

establish the superiority of regulation over ordinary market rules’.
67Bercusson's well‐known metaphor of ‘bargaining in the shadow of the law’ did aptly catch the stakes in this new collective game.

68Davies, above, n. 58, at 144.

69Ashiagbor, above, n. 59.

70Olivier De Schutter and Simon Deakin (eds.), Social Rights and Market Forces. Is the Open Method of Coordination of Employment and

Social Policies the Future of Social Europe? (Bruylant, 2005).

71Sciarra, above, n. 60, at 270.

72Ashiagbor, above, n. 59, at 138; Kalypso Nicolaïdis and Max Watson, ‘Sharing the Eurocrats's Dream: A Demoicratic Approach to

EMU Governance in the Post‐crisis Era’, in Chalmers et al. (eds.), above, n. 42, at 64.

73Streeck, Buying Time, above, n. 18; Streeck, How Will Capitalism End?, above, n. 18.

74Koukiadaki, above, n. 4.

75Hepple, above, n. 26, at 39.
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The standardising pressure exerted by market rules no longer finds barriers for the protection of the autonomy

and legitimate diversity of labour law national systems imagined at the origins of the integration process, when Otto

Kahn Freund wrote that ‘there is nothing to show that even a functioning common market would, within an apprecia-

ble future, produce uniformity where for centuries there has been diversity’.76 This, of course, does not mean that

these differences are meant to disappear in the near future: however, beyond their different technical/legal context,

there is no question that the Laval, Alemo‐Herron, and AGET Iraklis judgments all lead in the direction of a creeping

downward uniformity of protection standards insofar as the rules established at EU level are considered as limits to

Member States’ action and no longer as a floor of rights.77 And the overarching political economy of the new Euro-

pean consolidation State points in the same direction.

In this fall of autonomous normative social rationality, EU labour law has already lost its fundamental function,

which has been—and should be—to ensure the coexistence and interdependence of national social constitutions

within the common marketplace and the multi‐layered pluralistic European polity,78 guaranteeing due deference

and respect for the diversity of democratic capitalism models. The economic and monetary integration is turning into

a deforming cage to the advantage of an overwhelming favoured Modell Deutschland.

But any attempt to go back to rediscovering EU labour law as an instrument for governing the interdependence of

national labour constitutions is quite difficult, if not impossible. We come across the paradox of the impossible neces-

sity of EU labour law, as Hugh Collins well described it:
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European labour law is impossible because of the diversity of European labour systems, which embrace

divergent national political settlements and rest upon different models of social regulation of capitalist

markets. These differences provide the principal explanation for the absence of the formal competence of

the EU in many aspects of labour law under the Treaties. At the same time, European labour law is

necessary to counteract the potentially damaging effects of regulatory competition, to place limits on the

effects of laws of competition and the market freedoms on trade union activities and national regulation,

issues that will become increasingly prominent as the service economy grows.79
The difficulty—and maybe the impossibility (or unfeasibility)—derives from the overall functional displacement of

all the multiple sources and techniques used so far to revitalise the functions of labour law at the European level. Not

even the path to constitutionalise a core of fundamental social rights in the EU legal system with the EU Charter of

Fundamental Rights produced the expected outcome. It seems, indeed, that giving economic freedoms—and espe-

cially the freedom to conduct a business, the new star in the CJEU's case law—the same value as fundamental rights

has paradoxically worsened the constitutional asymmetry that should have been tackled through the enshrinement of

an EU catalogue of social rights.80

The rediscovery of the autonomy of national labour law thus needs to take other routes that are, however, diffi-

cult to outline at the moment. If the ‘isolationist approach’81 of those invoking an immunity clause for social laws and

policies against market rules risks becoming a ‘rearguard‐action’,82 then a reconsideration of how those rules are
ahn Freund, ‘Labor Law and Social Security’, in Eric Stein and Thomas L. Nicholson (eds.), American Enterprise in the European
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applied becomes inevitable. The currently dominant approach in the CJEU's case law, based on the notion of obstacle

to market access, is substantially incompatible with the idea of the autonomy of labour law,83 as it subjects national

labour laws to scrutiny that is systematically unbalanced towards allocative efficiency and ‘market justice’,84 with

‘unacceptable distributive outcomes’ for organised labour.85 In principle, only a return to the classic anti‐discrimina-

tory approach would be useful to tame in apicibus the intrusiveness of market rules.86 But even that unlikely

restoration of some form of judicial deference towards national labour laws would be a quite vain move if the very

foundational pillars of the new political economy of the European Konsolidierungsstaat is not addressed.

Any possible path for rediscovering the lost autonomy of labour law must come to terms with such a very difficult

and hostile context. And also with the fact that the descending trajectory of EU labour law has already gone along a

significant part of its fall.
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