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Context 

The constitutional architecture of South Africa includes the creation of a range of institutions to uphold and 

protect the constitutional democracy, the so-called Chapter 9 institutions.  These are independent 

institutions, only subordinate to the Constitution and the law, created by the Constitution; they include the 

Independent Electoral Commission, the Auditor-General and the Public Protector.  They are sui generis and 

function independent from the three branches of government.  These institutions are part of the system of 

checks and balances that contribute to a well-functioning constitutional democracy. 

The role of the Public Protector is of particular importance in combating the abuse of power within the 

structures of the state (sec. 181, 182 of the Constitution).  The Constitutional Court described the important 

constitutional position of the Public Protector as follows: “The Public Protector is thus one of the most 

invaluable constitutional gifts to our nation in the fight against corruption, unlawful enrichment, prejudice 

and impropriety in State affairs and for the betterment of good governance”1.  The Constitutional Court 

confirmed that any recommendations made by the Public Protector must be given effect to unless a court 

of law reviews it and come to another conclusion.2  

                                                           
* Nota valutata dalla direzione del Focus. 
1 Economic Freedom Fighters v Speaker of the National Assembly and Others; Democratic Alliance v Speaker of the National Assembly 
and Others [2016] ZACC 11(Nkandla-case) par. 52.   
2 Nkandla-case par. 74. 

http://www.saflii.org/za/cases/ZAGPPHC/2017/747.html
http://www.saflii.org/za/cases/ZAGPPHC/2017/747.html
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During the last year of her term of office, the previous Public Protector, Adv Thuli Madonsela, received 

three complaints regarding improper and unethical conduct relating to the appointment of Cabinet ministers, 

directors of state-owned enterprises (SOE’s) and the illegal awarding of state contracts to companies 

associated with the Gupta family.  She instituted an investigation into the complaints and issued a report, 

State of Capture (‘the Report’), on 2 November 2016.3  She had to complete her investigation in a limited 

time and with limited resources.  It is thus not surprising that in her recommendations she determined that 

a detailed investigation should be done by a commission of inquiry about a list of issues she identified in the 

Report.  Former President Jacob Zuma is a key figure in the complaints and thus also in the Public Protector’s 

report.  There is thus good reason that the Public Protector directed that the Chief Justice should provide 

the name of a judge to head the commission of inquiry, which must officially be appointed by the President.  

It is this State of Capture Report that was taken on review by the former President in the North Gauteng 

High Court (‘the State Capture- case’).4 

The backdrop for this legal battle between the former President and the Public Protector is a series of events, 

leaked e-mails and allegations of unconstitutional conduct by the President and others over the past few 

years, including the influence of the Gupta family in governmental affairs, and which is described as “State 

Capture”.  In his book ‘The President’s Keepers’ Pauw described the seriousness of the situation as follows: 

‘To prevail and to enrich himself, Zuma has been prepared to defy the Constitution, risk the economy, 

jeopardise social grants, allow his cronies to plunder and capture the state, and look on while the law 

enforcement agencies implode.’5 

Disputing the Public Protector’s findings and her remedial action was therefore to be expected from Zuma.  

His disregard for the Constitution and his obligations as President of South Africa was already clear from 

the Constitutional Court’s judgement in the Nkandla-case, where the Court found that he did not meet the 

high constitutional standards of the office of president of the country.6 

                                                           
3 Public Protector’s Report No 6 of 2016/17 (www.pprotect.org). 
4 President of the Republic of South Africa v Office of the Public Protector and Others (91139/2016) [2017] 
ZAGPPHC 747 (13 December 2017). 
5 Pauw, The President’s Keepers – those keeping Zuma in power and out of prison, Tafelberg, 2017, p 308. 
6 Economic Freedom Fighters v Speaker of the National Assembly and Others; Democratic Alliance v Speaker of the National Assembly 
and Others [2016] ZACC 11; 2016 (5) BCLR 618 (CC); 2016 (3) SA 580 (CC); Brand, ‘President v The Constitution’, 
federalism.it, No. 1/2017, 21 Luglio 2017. 

http://www.pprotect.org/
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Legal issues 

In the State Capture-case the Public Protector’s report, in particular the remedial action was taken on review, 

and the questions focused on the lawfulness and rationality of the remedial action.7  The main legal issues 

under scrutiny in this case relate to the powers of the President and the powers of the Public Protector.  The 

core of the President’s arguments is that the Public Protector exceeded her powers.   

The Public Protector made some observations in the Report that indicates that there was probably some 

unethical, unlawful or unconstitutional conduct by the President, the Gupta family and other persons, but 

which warrants further investigation.8 The remedial action described in the Report includes the following: 

“8.3 The President has the power under section 84(2)(f) of the Constitution to appoint commissions of 

enquiry.  However, in the EFF v Speaker of Parliament the President said that ‘I could not have carried out the 

evaluation myself lest I be accused of being judge and jury in my own case’. 

8.4 The President to appoint within thirty days a commission of inquiry headed by a judge solely selected by 

the Chief Justice who shall provide one name to the President. 

8.5 The National Treasury to ensure that the commission is adequately resourced. 

8.6 The judge to be given the power to appoint his/her own staff and to investigate all the issues using the 

record of this investigation and the report as a starting point. 

8.7 The commission of inquiry to be given powers of evidence collection that are no less than that of the 

Public Protector. 

8.8 The commission of inquiry to complete its task and to present the report with findings and 

recommendations to the President within 180 days.  The President shall submit a copy with an indication of 

his/her intentions regarding the implementation to Parliament within 14 days of releasing the report.” 

Former President Zuma was implicated by the allegations of unethical and unconstitutional conduct, which 

were confirmed in the Report, and he is clearly not in favour of a commission of inquiry that must dig deeper 

into the whole state capture web of activities, with the possibility of more detailed findings of wrongdoing 

on his part.  His argument in his review application is therefore that the Public Protector exceeded her powers 

                                                           
7 State capture-case par. 59. 
8 State capture-case par. 107. 
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by directing the President to appoint a commission of inquiry since it is a function attached to the President.  

The Court analysed the situation carefully and found that the President does not have unlimited power under 

section 84 of the Constitution.  In fact, in terms of section 84(2)(f) of the Constitution  

“The President is responsible for- 

(f) appointing commissions of inquiry”, which responsibility is still subject to the Constitution and thus 

limited to the constraints the Constitution places on the exercise of power by the President. 

“The President’s power to appoint a commission of inquiry will necessarily be curtailed where his ability to 

conduct himself without constraint brings him into conflict with his obligations under the Constitution.”9 

In this case, where the President’s conduct is part of the investigation to be done, it is highly unlikely that he 

will out of his own free will appoint such a commission of inquiry.  The question then is, if it was within the 

mandate of the Public Protector to issue such a directive.  Section 182(c) of the Constitution gives the Public 

Protector fairly wide powers when it provides that the “Public Protector has the power, as regulated by 

national legislation … to take appropriate remedial action”.  The Court aptly described the powers of 

investigation and taking of appropriate remedial action as follows: 

“The Public Protector’s role is to protect the public from any conduct in state affairs or in any sphere of 

government that could result in any impropriety or prejudice. In order to fulfil this role, the Public Protector 

is empowered to take binding remedial action that is capable of remedying the wrong in the particular 

circumstances. This must include directing or instructing members of the Executive, including the President, 

to exercise powers entrusted to them under the Constitution where that is required to remedy the harm in 

question.”10 

The carefully crafted constitutional framework in South Africa includes a number of checks and balances in 

order to prevent the abuse of state power.  The Public Protector is a crucial institution in this system and 

must be able to provide an effective check on the exercise of executive powers, including that of the 

President. There is no doubt therefore that the Public Protector has extensive powers of investigation and 

taking appropriate remedial action. 

                                                           
9 State capture-case par. 71. 
10 State capture-case par. 82; Nkandla-case par. 68. 
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The President also attacked the lawfulness of the Public Protector’s remedial action on the basis that she did 

not make a clear finding of misconduct, but this was rightly rejected by the Court. 11 It is abundantly clear 

that the observations of the Public Protector constituted findings, although they were not final but at least 

prima facie and it provided a case to solicit a proper reply by the President.  He was invited to do so on more 

than one occasion, but he failed to respond to the Public Protector, which strengthens the prima facie case of 

misconduct.  He was clearly implicated by the allegations and subsequently by the findings in the Report. 

Crafting the remedial action in such a way that the President cannot influence the implementation thereof 

was necessary because of the fact that former President Zuma and members of his family will be a focus 

point of the investigation to be done.  It is therefore not strange that the Public Protector recommended that 

the Chief Justice must provide one name of a judge to lead the commission.  The objection against this part 

of the remedial action also failed and the Court concluded that: 

“In these exceptional circumstances it was not only appropriate, but necessary for the Public Protector to 

ensure that someone other than the President select the head of the commission.  The Chief Justice was a 

perfectly sensible and rational choice.”12 

The seriousness of the allegations of state capture and the subsequent findings of the Public Protector are 

of such a nature that it must be thoroughly investigated without delay.  She indicated that she did not have 

the resources to do so, and an appropriately funded judicial commission is therefore the best vehicle to 

utilise.  The objection against the appropriateness of the remedial action was rejected by the Court. 

The Court concluded by stating that the review application failed on all grounds and that the remedial action 

directed by the Public Protector must be adhered to.  It went further to issue a costs order against the 

President in his personal capacity.13 It stated in par. 187: 

“The review application was a clear non-starter and the President was seriously reckless in pursuing it as he 

has done.  His conduct falls far short of the high standard expressed in section 195 of the Constitution.” 

By giving the costs order the Court sent a strong message that no public official is above the law and should 

abuse legal processes in order to escape accountability for their actions.  In an earlier judgement of the 

                                                           
11 State capture-case par. 99 – 113. 
12 State capture-case par. 147. 
13 State capture-case par. 186 - 190. 
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Supreme Court of Appeal it was held that public officials will be held personally liable for costs if a court 

finds that they ‘acted in flagrant disregard of constitutional norms’, in a ‘high-handed manner’ and ‘played 

the victim’ in litigation.14 

The Court in this case confirmed the importance of the rule of law and supremacy of the Constitution, and 

also that the courts take their role as guardians of the constitutional democracy seriously.  The independence 

of the judiciary is a key feature of a well-functioning constitutional democracy, and this judgement reiterates 

the importance thereof in South Africa. 

Further comments 

In view of previous cases that involved former President Zuma and his subsequent reaction to those 

judgements, it was almost expected that he will react to this judgement by lodging an appeal.  Although the 

text of the judgement is quite clear and the Court in no uncertain terms criticized the behaviour of the 

President, he still decided to appeal against the decision and the costs order.15  He was criticized by his own 

political party who indicated that the court’s judgement, and thus the Public Protector’s remedial action 

should be implemented. 

A few weeks later, on 9 January 2018, the President, who is clearly under tremendous political and legal 

pressure, announced that the commission of inquiry is instituted.  He received one name from the Chief 

Justice, namely that of Deputy Chief Justice Zondo who will head the commission.16 There was huge pressure 

that Zuma must resign as President or that he could be impeached in Parliament.  By appointing the 

commission of inquiry, he attempted to show some good faith in order to avoid possible impeachment.  The 

fact is, however, that he did not have much of a choice.  He had to implement the court order and thus the 

remedial action.  Chances of success on appeal are extremely slim and there is a good chance of a further 

costs order against him, should he proceed with the appeal17. 

                                                           
14 Gauteng Gambling Board and Another v MEC for Economic Development, Gauteng 2013 (5) SA 24 (SCA) par. 54; State capture-
case par. 188. 
15 Cowan, ‘Zuma seeks to appeal state capture ruling’, Times Live, 22 December 2017 
(www.timeslive.co.za/politics/2017-12-22-zuma-seeks-to-appeal-state-capture-judgment/).  
16 Gous, ‘Zuma appoints commission of inquiry into state capture’, Times Live, 9 January 2018 
(www.timeslive.co.za/politics/2018-01-09-zuma-appoints-commission-of-inquiry-into-state-capture/)  
17 Jacob Zuma eventually resigned as president on 14 February 2018 and Cyril Ramaphosa was elected as the new 
president of South Africa. 

http://www.timeslive.co.za/politics/2017-12-22-zuma-seeks-to-appeal-state-capture-judgment/
http://www.timeslive.co.za/politics/2018-01-09-zuma-appoints-commission-of-inquiry-into-state-capture/
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State capture is not something that happened over night, but it developed over many years.  It is a matter of 

high public interest and it warrants a thorough investigation, as the Public Protector directed.  It is hoped 

that this commission of inquiry will do an effective investigation and that the culprits will be held accountable.  

This is necessary in order to restore proper constitutional governance. 

dirk j. brand 


