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Summary 
Article 50 and the Withdrawal Agreement 

As provided for under Article 50 TEU, the UK will cease to be a Member 
State of the EU on 29 March 2019, two years to the day since issuing its 
notification, unless it revokes its notification to leave or agrees an extension 
of the Article 50 negotiating period with the EU.  

Under Article 50, the date of exit from the EU can be delayed if the EU 
agrees unanimously to an extension.   

The Government’s motion seeking approval for the Withdrawal Agreement 
(WA) and the Political Declaration (PD) on future UK-EU relations agreed by 
the European Council in November 2018 was defeated in the House of 
Commons on 15 January 2019 by 432 votes to 202.  

The Prime Minister has subsequently set out her intention to seek further 
negotiations with the EU on the WA, in order to obtain changes to the most 
contentious element of the WA, the Northern Ireland/Ireland ‘backstop’, 
that would be acceptable to a majority in the House of Commons. EU 
leaders have however stated repeatedly that they are unwilling to re-open 
renegotiations on the WA, but would consider making changes to the PD.  

If the Government is unable to reach agreement with the EU on changes to 
the WA or PD that command majority support in the House of Commons, 
then there is a heightened prospect of the UK leaving the EU without a 
deal, unless the Article 50 period is extended, or sufficient MPs change their 
minds and vote for the existing texts.  

Government, Opposition and EU views on Article 50 extension 

The Prime Minister has repeatedly stated that she intends to deliver on the 
2016 referendum result in taking the UK out of the EU, and that the 
Government will not revoke Article 50. She has also stated her opposition 
to extending Article 50.  

The House of Commons voted against amendments providing for an Article 
50 extension when it debated Brexit next steps on 29 January. During the 
debate, the Leader of the Opposition Jeremy Corbyn stated that an Article 
50 extension is now inevitable “under any scenario” given the legislation 
that needs to be passed prior to exit day and the preparations required if 
the UK is to leave without a deal.  

Statements from the EU’s chief Brexit negotiator Michel Barnier and from 
EU Member States have suggested that there is a willingness to agree to an 
extension of the Article 50 period if the UK requests this, but provided it is 
for a specific, stated purpose.  There has been speculation that EU leaders 
would be prepared to extend Article 50 in order to re-open talks if there 
was a major shift in the UK position. However, statements from EU leaders 
have indicated that such talks would focus on possible changes to the PD in 
order to reach agreement on a more specific framework for the future UK-
EU relationship that may win majority support in the House of Commons 
for the WA and PD as a package. The EU continues to affirm that 
negotiations on the WA will not be re-opened.  
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Scenarios in which a request for Article 50 could be made 

Foreign Secretary Jeremy Hunt has suggested that an extension of Article 
50 could be requested if the WA is approved shortly before 29 March, in 
order to provide for extra Parliamentary time to pass legislation to prepare 
for Brexit. Legislation to implement the WA must also be enacted prior to 
the UK leaving the EU.   

If the UK leaves the EU without a deal, then more time may also be needed 
to pass other legislation required to prepare for Brexit, including the Trade 
Bill, Agriculture Bill, Fisheries Bill, Immigration Bill, Healthcare (International 
Agreements) Bill and the Financial Services Bill, as well as statutory 
instruments required to prepare the statute book for Brexit. Only 142 of the 
600 statutory instruments required to prepare the statute book for exit day 
had made their way through Parliament as of 11 February 2019.  

The Labour party has previously called for a General Election if the 
Government is unable to get Parliamentary support for a withdrawal 
agreement. A vote of confidence under the Fixed-term Parliaments Act 
2011 was tabled by Jeremy Corbyn following the rejection of the WA of 15 
January but was unsuccessful.  

If there was another no confidence vote which succeeded, at least seven 
weeks would need to pass before a General Election could be held 
(including two weeks in which another Government could be formed). If the 
Government itself decided to hold an election, at least five weeks would be 
required. Either scenario would almost certainly require an Article 50 
extension. 

A longer extension would be required under the scenario advocated by the 
Liberal Democrats, Scottish National Party and the cross-party People’s 
Vote campaign of holding another referendum. In order to hold another 
referendum Parliament would need to pass legislation to allow for the poll 
to take place. This would also involve question testing by the Electoral 
Commission and be followed by a statutory campaign period of 10 weeks. 
The amount of time required in Parliament would be particularly hard to 
predict.  

Estimates as to how long it would take to hold a referendum vary from 16 
weeks (the Liberal Democrats), to 22 or 28 weeks depending on the 
question (UCL Constitution Unit) to one year (the Government). If 
Parliament took a decision on 14 February in principle to stage a 
referendum, this would mean a referendum in early June under the Liberal 
Democrats’ timetable, or mid-July/late August under the Constitution Unit’s 
timetable. Additional time would then be needed if further negotiations 
with the EU were needed under Article 50. 

Role of European Parliament  

One complication of extending Article 50 beyond May 2019 is that 
European Parliament (EP) elections are due to take place on 23-26 May 
2019 and current plans in the EU and the UK are based on the UK not taking 
part.  

The final sitting of the outgoing EP is scheduled for 18 April 2019 and the 
new Parliament will sit for the first time on 2 July. This creates a further 
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complication given that the EP’s consent is required for the WA. The 
intention with the EP was originally to wait until the House of Commons 
approved the WA before holding its own vote. However, the possibility of 
holding an EP vote on the WA irrespective of progress in the UK is now 
being discussed. Alternatively, if Article 50 is extended and the WA has not 
been approved by the EP by 18 April 2019, a recall of the outgoing 
Parliament is possible up until the newly elected EP sits for the first time on 
2 July. The EP’s rules of procedure provide that the President of the 
Parliament can recall the EP following a request of the majority of its 
Members or at the request of the Commission or the Council. 

While the WA has to be approved by the EP, the PD does not. If an 
extension of Article 50 therefore resulted in a change to the PD but not the 
WA (and the WA had already been ratified by the EP) then the EP would not 
need to be recalled to give its approval.  

UK participation in the EP elections if Article 50 extended beyond 1 July 

If Article 50 was extended until 1 July 2019, there would be no need for EP 
elections to take place in the UK.  However, if Article 50 is extended beyond 
1 July, then the UK may need to participate in the elections, as the new 
Parliament sits for the first time on 2 July.  

The EU has already adopted legislation reallocating some of the UK’s seats 
in the European Parliament to 14 other Member States, although this only 
comes into effect if the UK has left the EU by the time the new 
Parliamentary term starts.  Nevertheless, having already begun 
preparations for the elections on the basis of an increased number of MEPs, 
some countries may be reluctant to countenance an Article 50 extension 
that disrupts these plans.   

According to advice from the EP’s legal service “there is no rule hindering” 
the EP being constituted without all seats having been allocated at the time 
of the first sitting. However, a failure to hold elections in the UK would still 
mean that the UK would be in breach of EU Treaty Articles which provide 
that EU citizens should have the right to be represented in the EP and to 
vote and stand in EP elections. This could lead to legal proceeding against 
the UK at the Court of Justice of the EU. But by the time these occurred the 
UK may have already left the EU.  

There have been reports that some EU leaders would be prepared to agree 
a protocol with the UK absolving it from having to hold EP elections if 
Article 50 was extended into July. There have also been suggestions that 
the UK could hold a ‘catch-up’ election at a later date if it decided to remain 
in the EU (for example if Article 50 was extended in order for another 
referendum to be held).  The European Commission has however suggested 
caution over any suggestion that the rights of EU citizens to vote in EP 
elections could be called into question. 

One other complication is that following the EP elections the process will 
also begin to appoint the new President of the European Commission and 
other Commissioners, with the new Commission not taking office until the 
beginning of November. This could delay matters further if Article 50 
negotiations go beyond 1 July.  
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1. The Article 50 process and the 
Withdrawal Agreement 

1.1 Article 50 
Article 50 of the Treaty on European Union (TEU) provides that any 
Member State may decide to withdraw from the EU in accordance with its 
own constitutional arrangements. It also provides that the EU and the 
withdrawing state shall negotiate an agreement setting out arrangements 
for its withdrawal. The withdrawing Member State will cease to be a 
member of the EU when the withdrawal agreement comes into force, or 
failing that, two years after notifying the EU of its intention to leave, unless 
the European Council agrees to extend the Article 50 period.1  

In the UK’s case, the notice to withdraw from the EU was issued on 29 
March 2017. The UK will therefore leave the EU on 29 March 2019, unless a 
withdrawal agreement with the EU provides for another exit day, or the UK 
Government withdraws the Article 50 notice, or there is agreement with 
the EU to extend the Article 50 notice period.  

An extension of Article 50 requires that the UK requests it and the 
remaining EU27 Member States agree to this unanimously.  

1.2 The Withdrawal Agreement and Political 
Declaration 

A Withdrawal Agreement (WA) was approved by the UK Government and 
EU27 leaders at the European Council on 25 November 2018. This provides 
for the UK to leave the EU on 29 March 2019 but will only come into force 
provided it is first approved by both the UK (meaning approval by the 
House of Commons and passage of legislation to implement the WA) and by 
the EU (requiring approval by both the European Parliament and Council of 
the EU).2   

A Political Declaration (PD) setting out the framework for the future EU-UK 
relationship was also agreed on 25 November 2018.3 This requires approval 
by the House of Commons alongside the WA, in accordance with Section 13 
of the European Union (Withdrawal) Act 2018, but does not require 
implementing legislation in the UK or ratification by the European 
Parliament and Council of the EU.  

In the vote on the WA and PD in the House of Commons on 15 January, the 
Government’s motion was defeated by 432 votes to 202. Following the 
debate and vote on the Government’s next steps in the Brexit process on 
29 January, the Prime Minister set out her intention to seek further 
negotiations with the EU on the WA, in order to obtain changes to the most 

                                                                                                                       
1  The Article 50 process is described in more detail in Commons Library Briefing Paper 

CBP7551, Brexit: how does the Article 50 process work? 16 January 2017.  
2  See House of Commons Library Briefing Paper CBP8453, The UK’s EU Withdrawal 

Agreement, 1 December 2018. 
3  See House of Commons Library Briefing Paper CBP8454, The Political Declaration on the 

Framework for Future EU-UK Relations, 3 December 2018   

https://commonslibrary.parliament.uk/brexit/the-eu/a-plan-b-considered-and-two-instructions-given-where-next-for-parliament-and-brexit/
https://www.gov.uk/government/speeches/pm-statement-to-the-house-of-commons-29-january-2019
http://researchbriefings.files.parliament.uk/documents/CBP-7551/CBP-7551.pdf
https://researchbriefings.parliament.uk/ResearchBriefing/Summary/CBP-8453
https://researchbriefings.parliament.uk/ResearchBriefing/Summary/CBP-8453
https://researchbriefings.parliament.uk/ResearchBriefing/Summary/CBP-8454
https://researchbriefings.parliament.uk/ResearchBriefing/Summary/CBP-8454
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contentious element of the WA, the Northern Ireland/Ireland ‘backstop’, 
that would be acceptable to a majority in the House of Commons.4 The EU 
has indicated it is unwilling to re-open negotiations on the WA, although it 
would be willing to change the wording of the PD in the hope that a more 
specific framework for the future relationship may boost the chances of the 
WA winning majority backing in the Commons.5   

If the Government is unable to reach agreement with the EU on changes to 
the WA or on other assurances that are acceptable to the House of 
Commons, then the UK will leave the EU without a deal on 29 March 2019 
unless there is a change in the Government position on extending or 
revoking Article 50.6   

1.3 Would new legislation be required? 
The European Union (Withdrawal) Act 2018 (EUWA) makes arrangements 
for domestic law after the UK has left the European Union. Among other 
things it repeals the European Communities Act 1972 and converts most EU 
law into ‘retained EU law’: a new type of domestic law. Section 20 of that 
Act assumes that Brexit will take place at 11.00pm on 29 March 2019 (a 
date and time known as ‘exit day’). All of these major changes therefore 
take place on exit day by default. 

A Minister may by regulations amend the definition of ‘exit day’ “to ensure 
that the day and time specified in the definition are the day and time that 
the Treaties are to cease to apply to the United Kingdom”. In practice this 
means these regulations can only change the date and time of exit day to 
prevent domestic law from diverging from EU law on this point. ‘Exit day’ 
could (for instance) be changed by regulations to reflect an agreed 
extension to Article 50. 

The EUWA does not explicitly state whether there are any special 
constitutional requirements for the UK to request an extension to Article 
50. An article on the UK Constitutional Law Association blog by Robert Craig 
of Durham University Law School argues that any extension could be 
requested and agreed to by the UK Government acting under the Royal 
Prerogative. 

                                                                                                                       
4  For further details on what the backstop entails see House of Commons Library Insight, 

The backstop explained, 12 December 2018. For a discussion of the outcome of the 
debate on 29 January 2019, see House of Commons Library Insight, A ‘Plan B’ considered 
and two instructions given: Where next for Parliament and Brexit?,30 January 2019. 

5  For an outline of different options for the future relationship being proposed, see House 
of Commons Library Briefing Paper CBP8483, Brexit: Proposals for the future UK-EU 
relationship, 25 January 2019. 

6  On 10 December 2018, the Court of Justice of the EU ruled that a Member State that had 
issued a notification to leave the EU under Article 50 can revoke the notification 
unilaterally as long as a withdrawal agreement has not come into force, and the two year 
period (or any extended period) following the Article 50 notification has not expired. For 
further analysis see House of Commons Library Briefing Paper CBP8461 Brexit: Article 50 
TEU at the CJEU, 10 December 2018. 

http://www.legislation.gov.uk/ukpga/2018/16/section/20
https://www.legislation.gov.uk/ukpga/1972/68
https://ukconstitutionallaw.org/2019/01/09/robert-craig-can-the-government-use-the-royal-prerogative-to-extend-article-50/
https://commonslibrary.parliament.uk/parliament-and-elections/parliament/the-backstop-explained/
https://commonslibrary.parliament.uk/brexit/the-eu/a-plan-b-considered-and-two-instructions-given-where-next-for-parliament-and-brexit/
https://commonslibrary.parliament.uk/brexit/the-eu/a-plan-b-considered-and-two-instructions-given-where-next-for-parliament-and-brexit/
https://researchbriefings.parliament.uk/ResearchBriefing/Summary/CBP-8483
https://researchbriefings.parliament.uk/ResearchBriefing/Summary/CBP-8483
https://researchbriefings.parliament.uk/ResearchBriefing/Summary/CBP-8461
https://researchbriefings.parliament.uk/ResearchBriefing/Summary/CBP-8461
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2. UK and EU discussion of Article 50 
extension 

2.1 Reports of discussions 
There were reports in early January 2019 that UK and EU officials were 
discussing the possibility of extending Article 50. This appeared to be in 
order to give the UK Government more time to get the Withdrawal 
Agreement (WA) approved by Parliament and prevent the UK leaving the 
EU with no deal (although the Government denied the claims). 

On 12 January, The Independent reported that a Cabinet Minister had 
suggested that a short extension of Article 50 would be required even if the 
WA was approved by Parliament, in order to get the necessary legislation to 
implement the WA and other necessary legislation to prepare for Brexit 
through Parliament by 29 March.   

On 13 January, The Guardian reported that the EU was expecting a request 
from the UK for an extension to Article 50 and would be prepared to agree 
to one to July at least, and that a special European Council meeting would 
be convened should a UK request for extension be received. It cited EU 
sources as saying that the length of the prolongation of the negotiating 
period would be determined based on the reason put forward by the Prime 
Minister for the delay. This could be a shorter period in order to give the 
Prime Minister more time to get the WA through Parliament, or a longer 
period in order for a general election or referendum to be held. 

There has also been speculation that EU leaders would be prepared to 
extend Article 50 in order to re-open talks if there was a major shift in the 
UK position, for example in favour of a new relationship similar to that of 
Norway (involving continuing membership of the Single Market as a non-EU 
member of the European Economic Area).  

2.2 Government and Opposition statements on 
extending Article 50 

The Prime Minister has been clear that she intends to deliver on the 2016 
referendum result in taking the UK out of the EU, and that the Government 
will not revoke Article 50. She has also spoken against the possibility of 
extending Article 50 and has repeatedly stated that the UK will leave the EU 
on 29 March 2019. 

Speaking to the House of Commons Liaison Committee on 29 November 
2018, the Prime Minister warned that an Article 50 extension could lead to 
further uncertainty. She said: “What is clear is that any extension to article 
50, anything like that, reopens the negotiations, reopens the deal. And at 
that point the deal can go, frankly, in any direction”. 

On 14 January 2019, the Prime Minister said: “We’re leaving on 29 March, 
I’ve been clear I don’t believe we should be extending article 50 and I don’t 
believe we should be having a second referendum”. 

https://www.telegraph.co.uk/politics/2019/01/07/british-officials-putting-feelers-article-50-extension-discreet/
https://www.politicshome.com/news/uk/foreign-affairs/brexit/news/100944/brexit-could-be-delayed-british-officials-explore-article
https://www.independent.co.uk/news/uk/politics/brexit-news-theresa-may-deal-article-50-extend-parliament-commons-eu-withdrawal-a8723281.html
https://www.theguardian.com/politics/2019/jan/13/eu-preparing-to-delay-brexit-until-at-least-july?CMP=Share_AndroidApp_Gmail
https://www.express.co.uk/news/uk/1052417/Brexit-news-UK-EU-Theresa-May-Article-50-withdrawal-deal-House-of-Commons-vote-latest
https://researchbriefings.parliament.uk/ResearchBriefing/Summary/CBP-8129
https://www.ft.com/content/7498924e-1f0d-11e9-b126-46fc3ad87c65
https://twitter.com/BBCNormanS/status/1090951185895485440
https://www.theguardian.com/politics/2018/nov/29/extending-article-50-would-invalidate-brexit-deal-says-may
https://www.theguardian.com/politics/2019/jan/14/theresa-may-refuses-to-rule-out-brexit-article-50-extension
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During the debate in the House of Commons held on 29 January 2019 in 
relation to the Government’s statement on how it intends to proceed with 
the Brexit process following the Commons’ rejection of the WA on 15 
January, the Prime Minister was asked about the importance of honouring 
the 2016 referendum result and ruling out any extension of Article 50. She 
responded:  

I absolutely agree that we need to deliver on the result of the 
referendum. Let me add that when people talk about things such as 
delaying article 50, that does not resolve the issue of what deal we 
should have in leaving the European Union. 

Following the Prime Minister in the debate, Labour party leader Jeremy 
Corbyn said that it is “now inevitable” that the Government will have to 
extend Article 50 “in any scenario”, given that it is “not even close to being 
prepared” if it is serious about keeping the possibility of “no deal” on the 
table. Mr Corbyn said   

And even if the Prime Minister’s deal were to somehow achieve a 
majority in this House next month there is no chance that the 
necessary legislation, primary legislation and an extensive catalogue 
of secondary legislation – I believe 600 statutory instruments – could 
clear this place between now and the 29 March. 

Foreign Secretary Jeremy Hunt indicated on 31 January 2019 that an 
extension of Article 50 could be requested if the WA is approved shortly 
before 29 March, in order to provide for extra Parliamentary time to pass 
legislation to prepare for Brexit.  

Should the House of Commons approve the WA, Parliament will also need 
to pass the envisaged European Union (Withdrawal Agreement) Bill in order 
to implement the WA in domestic law.  

Standing in for the Labour leader at Prime Minister’s Questions on 6 
February, Shadow Foreign Secretary Emily Thornberry said that the 
“sensible, cautious thing to do at this late stage is to seek a temporary 
extension of Article 50 so we have time to see if the negotiations succeed 
or, if they do not, to pursue a different plan”. 

Following her meeting with European Commission President Jean-Claude 
Juncker on 7 February, the Prime Minister said  

I’m clear that I’m going to deliver Brexit, I’m going to deliver it on 
time, that’s what I’m going to do for the British public. I’ll be 
negotiating hard in the coming days to do just that. 

On 13 February 2019, Brexit Secretary Stephen Barclay told the BBC Today 
programme that an extension of Article 50 was not the Government’s plan 
and said that the Prime Minister had been clear that “we are committed to 
leaving on the 29th March” and that it was apparent to him from recent 
talks in the EU that “any extension is not a unilateral decision”. He referred 
to a meeting in Strasbourg the previous day and said: 

What came over was actually that it is not in anyone’s interests to 
have an extension without any clarity. It is actually very disruptive to 
the European parliament. 

They have, obviously, elections for top jobs, they have a Commission 
that will be formed, the European Parliamentary elections at the end 

https://labour.org.uk/press/jeremy-corbyn-speaking-house-commons-eu-withdrawal-debate/
https://www.bbc.co.uk/news/uk-politics-47069433
https://www.politicshome.com/news/uk/political-parties/labour-party/news/101652/emily-thornberry-calls-%E2%80%98sensible%E2%80%99-article-50
https://www.bbc.co.uk/news/av/uk-politics-47162830/theresa-may-on-brexit-timing-and-tusk-hell-tweet
https://www.bbc.co.uk/sounds/play/m0002h03
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of May, so there is no desire on the European side to see what one 
described to me as an ‘extension in darkness’, where there is no 
clarity as to why we are extending. 

Mr Barclay also spoke to BBC Breakfast news later in the morning, and 
reiterated that the Government plan was to leave the EU on 29 March and 
added:  

It’s not simply a British decision, whether there’s an extension or not 
is not a unilateral matter. It would require agreement from the 
Member States, all 27. One doesn’t know what conditions would be 
attached to that if it were sought, and what came across from the 
discussions we had in Brussels and Strasbourg with European leaders 
is there’s no desire from the European leaders to prolong this, like 
many of the businesses watching your programme they want to see 
us get on with it . . . 

2.3 The Cooper Bill 
Several amendments were tabled in relation to the Government motion on 
the Brexit process in the House of Commons on 29 January 2019. This 
included one from Yvette Cooper MP which would guarantee parliamentary 
time for her Private Member’s Bill, which in turn would give the Commons 
the opportunity to insist that the Prime Minister seeks an extension of 
Article 50 until the end of 2019 if the House of Commons had not approved 
a withdrawal agreement by 26 February 2019. This amendment was 
defeated by 321 votes to 298.   

An amendment tabled by Rachel Reeves MP to seek a two-year extension 
of Article 50 if there is not a deal in place by 26 February was also defeated, 
by 322 votes to 32.  

Ms Cooper presented a revised version of her Bill on 12 February 2019 with 
cross-party support. She said that if the Prime Minister had not secured 
Commons support for an agreement by 26 February, then a cross-party 
amendment would be tabled that week in order to make time for the Bill. 
The Bill has a new trigger date of 13 March, by which time if a withdrawal 
agreement has not been approved the Commons will vote either to agree a 
no-deal Brexit or to require the Prime Minister to seek an extension of 
Article 50.  

In her statement to the House of Commons on the Brexit negotiations on 
12 February, the Prime Minister said that the Government will make a 
statement on 26 February and table an amendable motion relating to the 
statement to be debated and voted on the next day, if a majority in the 
House for a withdrawal agreement and a political declaration had not been 
secured by then.  

The Government also tabled a motion on the Prime Minister’s statement of 
12 February to be debated on 14 February. An amendment to the motion 
tabled by SNP Westminster leader Ian Blackford calling on the Government 
to request an extension of Article 50 by at least three months was defeated 
by 315 votes to 93.  The Labour party frontbench abstained on this 
amendment. It had previously supported the Cooper and Reeves 
amendments on 29 January, and said it would support the new Yvette 
Cooper amendment on 27 February.  

https://www.bbc.co.uk/iplayer/episode/b0c1xz7k/breakfast-13022019
https://www.theguardian.com/politics/2019/jan/29/amendments-to-may-statement-brexit-bill
https://researchbriefings.parliament.uk/ResearchBriefing/Summary/CBP-8480
https://twitter.com/YvetteCooperMP/status/1095380458626531329
https://twitter.com/YvetteCooperMP/status/1095394149120073730
https://hansard.parliament.uk/commons/2019-02-12/debates/F97FBC77-3E4E-4284-B693-094FB427F4AF/LeavingTheEU
https://publications.parliament.uk/pa/cm201719/cmagenda/OP190213.pdf
https://publications.parliament.uk/pa/cm201719/cmagenda/ob190214.htm
https://inews.co.uk/news/brexit/brexit-vote-yvette-cooper-amendment-labour-keir-starmer/
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2.4 Possible EU reaction to request for Article 50 
extension 

The response from the EU27 to a request from the UK to extend Article 50 
would depend on the reasons the extension was being requested.  

The Independent reported on 8 January 2019 that Ireland’s foreign minister 
Simon Coveney had said:  

If it is the case that in some point in the future the British 
government seeks an extension of Article 50, that will have to have 
EU approval, but that is not something we would stand in the way of. 

On 16 January, the Financial Times reported that France’s European Affairs 
Minister Nathalie Loiseau had indicated in a radio interview that an 
extension of Article 50 would not be possible to negotiate changes to the 
principles of the Northern Ireland/Ireland backstop. In the interview she 
said:  

The first question is delay to do what? . . . If it is to tell us that the 
solution envisaged for Ireland [the backstop] is an expiry date, we 
have already said that it is not possible. We need an assurance that 
the Irish solution is solid. 

Germany’s Economic Affairs Minister Peter Altmaier told the BBC Today 
programme on 16 January:  

When parliament needs more time, then this is something that 
certainly will have be considered by the European Council. 
Personally, I would see this as a reasonable request. 

In an interview with the Luxembourg Times on 23 January 2019, the EU’s 
chief Brexit negotiator Michel Barnier said:  

If Britain asks for an extension, it has to be approved by EU leaders. 
They will only agree if three questions are answered: first and 
second, why and how long? And third, will not that be a problem for 
holding the EU elections in May? I have no clear legal answer to the 
third question yet. It is important that the EU’s democratic processes 
are not disturbed by this, however. 

The first two questions are complex and interconnected: it needs a 
stable majority in London for all laws related to Brexit that need to be 
adopted. This will need time. 

The EU’s deputy chief Brexit negotiator Sabine Weyand said at the end of 
January that the EU’s heads of state and government would need 
information on “the purpose of an extension” and that “The idea of going 
into serial extensions really isn’t very popular in the EU27”.  

On 31 January, Portugal’s foreign minister, Augusto Santos Silva indicated 
support for an extension of Article 50 to prolong discussions around 
alternatives to the backstop. He said:  

We have negotiated an agreement and the British parliament 
now says: we do not like this backstop clause, we have a 
better one. . . What we are saying is: show us a better one. 
Still more preferable would be to prolong, to delay the 
moment of departure, to have time to rationally revisit all this. 

https://www.independent.co.uk/news/uk/politics/brexit-article-50-extend-ireland-irish-border-backston-theresa-may-no-deal-leo-varadkar-a8716891.html
https://www.ft.com/content/ac59e094-1980-11e9-9e64-d150b3105d21
https://www.politico.eu/article/peter-altmaier-german-minister-says-uk-should-be-given-more-time-on-brexit/
https://www.theguardian.com/politics/live/2019/jan/23/brexit-latest-news-developments-pmqs-may-corbyn-wont-be-able-to-use-vote-next-week-to-stop-no-deal-liam-fox-claims-politics-live?page=with:block-5c4840a3e4b00173154a99cc#block-5c4840a3e4b00173154a99cc
https://www.theguardian.com/politics/2019/jan/28/risk-of-no-deal-brexit-very-high-says-key-eu-negotiator-sabine-weyand
https://www.theguardian.com/politics/2019/jan/31/eu-fears-short-article-50-extension-will-mean-no-deal-brexit-in-june
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On 7 February the German finance commissioner, Günther Hermann 
Oettinger, said: 

If the British side asks for an extension of two or three months and 
there are reasons for that, I think there’s a good chance that the 
member states would accept that unanimously,” he said. “But in the 
eight or 12 weeks there needs to be the possibility of achieving 
progress and that there must be a withdrawal agreement at the end 
of that. 

Austrian foreign minister Karin Kneissl said on the Marr programme on 10 
February 2019 that:  

all the 27 will have to decide in a unanimous way to say yes, let us 
extend, but we have to know for what kind of purpose, we have to 
know the substance of the proposal made by the British Government 
and this is a unanimous decision to be taken by the 27 of us. 

In an interview with Stuttgarter Zeitung on 18 February 2019, European 
Commission President Jean-Claude Juncker said that the EU would not 
oppose an extension of Article 50 if requested by the UK. He said: 

Any decision to ask for more time lies with the UK. If such a request 
were to be made, no one in Europe would oppose it. 

Mr Juncker also suggested that he had no specific timeframe in mind for 
extending the Article 50 period:  

If you are asking for how long the withdrawal can be postponed, I 
have no timeframe in mind. With Brexit so many timetables have 
already gone by the wayside. 

He indicated that this could involve UK participation in the European 
Parliament elections at the end of May, saying:  

That to my mind would be an irony of history. Yet I cannot rule it out. 

On 19 February, the French European Affairs Minister was reported as 
saying that “a delay for some days for technical reasons” would be 
supported. But Ms Loiseau said:  

if it’s for political reasons there has to be a real advance on 
something that is supported by a majority in the British parliament 
which corresponds to our red lines, our negotiating directives. 

If we have to talk about a reformulation of our future relationship it’s 
entirely possible to do that. If it’s about reopening the withdrawal 
agreement we have all already said that this point is not negotiable. 

Similar comments were made on the same day by Germany’s Minister for 
Europe Michael Roth. He said:  

An extension would only make sense if we have new substantial ideas 
on the table. Otherwise there’s no point. And of course we would 
look at such a suggestion closely should the British in fact decide to 
ask for an extension. 

But this is solely the responsibility of the British, we can’t make such 
a suggestion. And then we have to unanimously vote on it. In the end 
the deadlines are very clear: if there is a substantial extension, for 
example past the 1 July, then of course there will also have to be 
[European Parliament] elections in Great Britain, but I don’t want to 
speculate about this. 

https://www.theguardian.com/politics/2019/feb/07/theresa-may-juncker-clash-brexit-robush-backstop
https://www.bbc.co.uk/programmes/p070hblg
https://www.politico.eu/article/jean-claude-juncker-brexit-delay-beyond-eu-election-is-possible/
https://www.politico.eu/article/jean-claude-juncker-brexit-delay-beyond-eu-election-is-possible/
https://www.theguardian.com/politics/2019/feb/19/brexit-labour-jeremy-hunt-eu
https://www.theguardian.com/politics/2019/feb/19/brexit-labour-jeremy-hunt-eu
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On 19 February 2019, at a ‘UK in a Changing Europe’ event in London, 
Stefaan De Rynck, adviser to the EU’s chief Brexit negotiator Michel Barnier, 
said that the EU27 had not had “a collective discussion” regarding reaction 
to a possible UK Article 50 extension request. He said that:  

first of all of course the UK would have to request. If there is a 
request we would have to look at this, and we would gladly look at 
this. The question will be what purpose does it serve, and in function 
of the purpose, what duration does it have . . . it’s really a decision 
for the 27 to take unanimously if the UK requests it . .. this will be an 
eminently political discussion between 27 leaders. 

 

https://twitter.com/UKandEU/status/1097933830541828096
https://twitter.com/UKandEU/status/1097933830541828096


14 Extending Article 50: could Brexit be delayed? 

3. Scenarios in which an Article 50 
extension could be requested 

There are a number of different scenarios in which an Article 50 extension 
could be requested by the UK and approved by the EU. The EU is likely to be 
willing to approve a short extension of Article 50 if there is a clear purpose 
for it.  

The EU is likely to be more reticent about an extension of Article 50 beyond 
the European Parliament elections scheduled for 23-26 May 2019, and 
particularly so for an extension that goes beyond 2 July 2019 when the 
newly elected Parliament sits for the first time (see section 4) 

EU leaders are unlikely to favour an extension of Article 50 to continue 
negotiations with the UK unless there is a change of UK Government 
position in relation to the future UK-EU relationship (or the possibility of 
such a change). However, they would most likely agree to extend Article 50 
if the WA has been approved and more time is needed for the UK 
Parliament to pass the necessary legislation required to implement the WA 
in domestic law.   

In its response to the House of Commons vote on the WA and PD published 
on 28 January 2019, the Commons Select Committee on Exiting the EU 
concluded: 

There have been indications that the EU27 would look favourably on 
a request for an extension if it was to allow time for the ratification 
process to be completed, for a second referendum, or for a general 
election. The EU27 appear unlikely to look favourably on a request 
for an extension to allow more time for negotiations, although it has 
been suggested that there would be a greater chance of allowing 
some further negotiations on the Political Declaration. If the EU were 
to agree an extension, it is likely to be time limited rather than open 
ended.7  

3.1 Extension to continue negotiations 
EU leaders have repeatedly affirmed that they would be unwilling to re-
open negotiations on the WA. An extension of Article 50 for this purpose 
would therefore be unlikely. The EU may however be more willing to 
extend Article 50 to enable further discussions on the future UK-EU 
relationship and to make changes to the Political Declaration setting out the 
framework for the future relationship between the UK and the EU.  

On 29 November 2018, the EU’s chief Brexit negotiator Michel Barnier told 
the European Parliament: “Given the difficult circumstances of this 
negotiation and given the extreme complexity of all the issues of the British 
withdrawal, the treaty that is on the table is the only deal possible”. 

                                                                                                                       
7  House of Commons Exiting the EU Select Committee, Response to the vote on the 

Withdrawal Agreement and Political Declaration: Assessing the Options, 28 January 
2019.  

https://uk.reuters.com/article/uk-britain-eu-barnier/eus-barnier-tells-britain-this-brexit-deal-is-the-only-one-possible-idUKKCN1NY0TV
https://publications.parliament.uk/pa/cm201719/cmselect/cmexeu/1908/190802.htm
https://publications.parliament.uk/pa/cm201719/cmselect/cmexeu/1908/190802.htm
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The Conclusions of the meeting of the EU27 leaders at the European 
Council on 13 December 20188 stated with regard to the WA: “The Union 
stands by this agreement and intends to proceed with its ratification. It is 
not open for renegotiation”. 

In a speech to the European Parliament on 16 January 2019 (following the 
House of Commons’ rejection of the WA), the EU’s chief Brexit negotiator 
Michel Barnier insisted that the WA represented the “best possible 
compromise” and its ratification remained “necessary”.  He also said that 
“the backstop which we have agreed with the United Kingdom must remain 
a backstop and it must remain credible”.  

With regard to the future relationship, Mr Barnier said that if the UK chose 
“to change its red lines, and to be more ambitious and go beyond a simple 
free trade deal in our future relationship, then the EU would be ready to 
immediately support this evolution and respond favourably”.9  

Following the approval by the House of Commons of the Brady amendment 
on 29 January, which indicated that the support of the House for the WA 
would be contingent upon “replacing” the Northern Ireland/Ireland 
backstop with “alternative arrangements”, the Prime Minister said she 
would seek to obtain “legally binding changes” to the WA dealing with 
concerns on the backstop. The President of the European Council Donald 
Tusk responded the following day that:  

The EU position is clear and consistent. The Withdrawal 
Agreement is not open for renegotiation. Yesterday, we found 
out what the UK doesn't want. But we still don’t know what 
the UK does want.  

Following their meeting on 7 February 2019, Theresa May and the 
President of the European Commission Jean-Claude Juncker issued a joint 
statement which said: 

The prime minister described the context in the UK Parliament, and 
the motivation behind last week’s vote in the House of Commons 
seeking a legally binding change to the terms of the backstop. She 
raised various options for dealing with these concerns in the context 
of the withdrawal agreement in line with her commitments to the 
Parliament. 

President Juncker underlined that the EU27 will not reopen the 
withdrawal agreement, which represents a carefully balanced 
compromise between the European Union and the UK, in which both 
sides have made significant concessions to arrive at a deal. President 
Juncker however expressed his openness to add wording to the 
political declaration agreed by the EU27 and the UK in order to be 
more ambitious in terms of content and speed when it comes to the 
future relationship between the European Union and the UK. 
President Juncker drew attention to the fact that any solution would 
have to be agreed by the European parliament and the EU27. 

There have been calls from MPs from across the House of Commons for 
indicative votes to be held in order to test whether there is a majority in the 
                                                                                                                       
8  This European Council was held to discuss Brexit developments under the Article 50 

format whereby the withdrawing state (i.e. the UK) is not included.  
9  Michel Barnier, speech to EP, 16 January 2019. Opening statements available at 

https://multimedia.europarl.europa.eu/en/opening-statements_I166570_03-V_rv.  

https://twitter.com/eucopresident/status/1090680685231333376
http://europa.eu/rapid/press-release_STATEMENT-19-903_en.htm
http://europa.eu/rapid/press-release_STATEMENT-19-903_en.htm
http://europa.eu/rapid/press-release_SPEECH-19-442_en.htm
https://multimedia.europarl.europa.eu/en/opening-statements_I166570_03-V_rv
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House for a particular course of action in the Brexit process and on 
negotiating (or not) a future relationship with the EU.  This would most 
likely require changes to the Political Declaration. The House of Commons 
Committee on Exiting the EU, in a report published on 16 January 2019, 
recommended that a series of indicative votes be held on options for 
proceeding with withdrawal and negotiating a new relationship framework 
with the EU.10  The Committee’s report on 28 January referred back to this 
recommendation and stated:  

The House could decide that the Political Declaration, which offers no 
certainty on the UK’s end state relationship with the EU, should be 
amended to provide clarity on a shared understanding between the 
UK and the EU about a mutually agreeable end state. This would 
require re-negotiation which would, most likely, require a limited 
extension of the Article 50 process. We would expect that, within 
reason, the EU would accede to any such limited request, although 
such a decision does require the unanimity of the 27. The 
pronouncements of the EU indicate that any request to re-open 
negotiations on the legally binding Withdrawal Agreement would not 
receive a positive response 

Among the amendments voted upon in relation to the Government motion 
on the Brexit process on 29 January 2019 was one from Dominic Grieve MP 
to set aside specific days in the House of Commons to debate different 
options on Brexit and the future relationship with the EU. This was 
envisaged as a way of reaching a consensus in Parliament on the way 
forward and possibly enable a revised agreement with the EU. This 
amendment was defeated by 321 votes to 301.    

In a letter to the Prime Minister on 6 February, Labour party leader Jeremy 
Corbyn said that the Government would need to enshrine five changes to 
the Political Declaration in law to secure Labour support for a Withdrawal 
Agreement. These would include a permanent and comprehensive UK-wide 
customs union; close alignment with the EU Single Market, underpinned by 
shared institutions and obligations; and dynamic alignment on rights and 
protections.  

In his meeting with Theresa May on 7 February, European Council President 
Donald Tusk reportedly told the Prime Minister that Mr Corbyn’s plan 
offered a “promising way out” of the present Brexit impasse. However, the 
Prime Minister’s response to Mr Corbyn on 10 February stressed the 
importance of the UK having an independent trade policy (thus ruling out a 
customs union) and rejected the idea of automatically following changes of 
EU rules on workers’ rights or environmental protection.  

3.2 Extension to pass legislation to implement WA 
Section 13(1) of the European Union (Withdrawal) Act 2018 provides that as 
well as a vote by the House of Commons on a motion approving both the 
negotiated withdrawal agreement and the framework for the future 
relationship (the ‘meaningful vote’), domestic ratification of the WA also 

                                                                                                                       
10  House of Commons Exiting the EU Committee, Response to the vote on the Withdrawal 

Agreement and Political Declaration: Options for Parliament, 16 January 2019 

https://publications.parliament.uk/pa/cm201719/cmselect/cmexeu/1908/1908.pdf
https://www.theguardian.com/politics/2019/jan/29/amendments-to-may-statement-brexit-bill
https://labour.org.uk/press/jeremy-corbyn-lays-labours-five-brexit-demands-letter-theresa-may/
https://news.sky.com/story/jeremy-corbyns-brexit-plan-promising-donald-tusk-tells-theresa-may-11630806
https://www.bbc.co.uk/news/uk-politics-47192233
http://www.legislation.gov.uk/ukpga/2018/16/section/13/enacted
https://publications.parliament.uk/pa/cm201719/cmselect/cmexeu/1902/190202.htm
https://publications.parliament.uk/pa/cm201719/cmselect/cmexeu/1902/190202.htm
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requires that Parliament passes legislation providing for domestic 
implementation of agreement.   

The planned EU (Withdrawal Agreement) Bill will provide for the 
implementation of the WA. This legislation must be in place by the date of 
the UK’s exit from the EU. Without the means to implement the WA (which 
this legislation will provide), the UK will be in breach of its obligations under 
the WA.  

The Government’s White Paper, Legislating for the Withdrawal Agreement 
between the United Kingdom and European Union, published in July 2018 
explains that the EU (Withdrawal Agreement) Bill will: 

be the primary means by which the rights of EU citizens will be 
protected in UK law; 

legislate for the time-limited implementation period; and 

create a financial authority to manage the specific payments to be 
made under the financial settlement, with appropriate Parliamentary 
oversight11 

The Bill will also provide for the implementation in domestic law of the WA 
Northern Ireland/Ireland backstop provisions. Michel Barnier, giving 
evidence to the Exiting the EU Committee on 3 September 2018, said that 
the WA needed to contain “an operational backstop in legal terms”, 
suggesting that primary legislation may be required in respect of 
arrangements agreed to in respect of Northern Ireland.12 

As noted above, Foreign Secretary Jeremy Hunt indicated on 31 January 
2019 that an extension of Article 50 could be requested if the WA is 
approved shortly before 29 March, in order to provide for extra 
Parliamentary time to pass legislation to prepare for Brexit.  

3.3 Extension to prepare for no deal 
A report by the Institute for Government13 published on 31 January 2019 
said it was increasingly unlikely that the Prime Minister will be able to get 
the six outstanding Brexit bills through Parliament in time if there is a no-
deal Brexit on 29 March. These are the Trade Bill, Agriculture Bill, Fisheries 
Bill, Immigration Bill, Healthcare (International Agreements) Bill and the 
Financial Services Bill.  

In addition, only 142 of the 600 statutory instruments required to prepare 
the statute book for exit day had made their way through Parliament as of 
11 February 2019 (although 401 had been laid). These are being laid 
primarily using powers in the EU (Withdrawal) Act 2018.14 

                                                                                                                       
11  Department for Exiting the EU, Legislating for the Withdrawal Agreement between the 

United Kingdom and European Union, Cm 9674, July 2018. See also section 10.3 of 
House of Commons Library Briefing Paper CBP8453, The UK’s EU Withdrawal Agreement. 

12  Oral evidence to the Committee for Exiting the European Union, HC372, 3 September 
2018, Q2537.  

13   Institute for Government, Brexit: two months to go, 31 January 2019. 
14  See the Hansard Society’s Brexit Statutory Instruments Dashboard. See also Joel 

Blackwell and Ruth Fox, Legislating for Brexit: can the government get all the Statutory 
Instruments it needs through parliament by 29th March?, Prospect, 8 February 2019. 

http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/exiting-the-european-union-committee/the-progress-of-the-uks-negotiations-on-eu-withdrawal/oral/88890.pdf
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/exiting-the-european-union-committee/the-progress-of-the-uks-negotiations-on-eu-withdrawal/oral/88890.pdf
https://www.bbc.co.uk/news/uk-politics-47069433
https://www.gov.uk/government/publications/legislating-for-the-withdrawal-agreement-between-the-united-kingdom-and-the-european-union
https://www.gov.uk/government/publications/legislating-for-the-withdrawal-agreement-between-the-united-kingdom-and-the-european-union
https://researchbriefings.parliament.uk/ResearchBriefing/Summary/CBP-8453
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/exiting-the-european-union-committee/the-progress-of-the-uks-negotiations-on-eu-withdrawal/oral/88890.pdf
https://www.instituteforgovernment.org.uk/sites/default/files/publications/brexit-two-months-to-go-final-web.pdf
https://www.hansardsociety.org.uk/blog/westminster-lens-brexit-statutory-instruments-dashboard#how-many-brexit-statutory-instruments-does-the-government-plan-to-lay-before-parliament
https://www.prospectmagazine.co.uk/politics/legislating-for-brexit-can-the-government-get-all-the-statutory-instruments-it-needs-through-parliament-by-29th-march
https://www.prospectmagazine.co.uk/politics/legislating-for-brexit-can-the-government-get-all-the-statutory-instruments-it-needs-through-parliament-by-29th-march
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Extension of Article 50 would also enable the Government to implement 
other arrangements needed to prepare for a no-deal scenario. The 
response of the EU to a request by the UK to extend Article 50 simply for 
the purposes of implementing ‘no deal’ are uncertain.  EU leaders might 
also welcome more time to implement their own no-deal planning but, if 
granted, an extension of Article 50 for this purpose would most likely be for 
a short period. 15 

3.4 Extension to hold a general election 
Labour party policy, adopted at its party conference in September 2018, is 
that a General Election should be called if the Parliament rejects the Brexit 
withdrawal agreement negotiated by the Government. A vote of confidence 
under the Fixed-term Parliaments Act 2011 was tabled by Jeremy Corbyn 
following the rejection of the WA of 15 January. However, the no 
confidence vote was defeated by 325 votes to 306 the next day.  

If another no confidence vote was held and won under the Fixed-term 
Parliaments Act 2011, at least seven weeks would need to pass before a 
General Election could be held. If the Government itself decided to hold a 
General Election, at least five weeks would be required. In either scenario, 
Article 50 would almost certainly need to be extended. 

Under the Fixed-term Parliaments Act 2011, an early election can be called 
if there is a vote by two-thirds of MPs to trigger one or if the Government is 
defeated on a motion of no-confidence. There needs to be 25 
Parliamentary sitting days between the dissolution of Parliament and the 
staging of a General Election (at least five weeks).  However, if the 
Government is defeated on a no confidence vote, there is a period of 14 
calendar days during which an alternative Government can be formed and 
confirmed. If an alternative Government is not confirmed, then the Prime 
Minister can recommend a suitable polling day to the Crown (taking into 
account the 25 sitting days from dissolution requirement). A period of at 
least seven weeks would therefore be required (if going through the ‘no 
confidence’ route), although there may be Parliamentary business which 
the Government wishes to see completed, potentially extending the period 
before dissolution further.16  

For example, if the Government were to lose a no confidence vote on 20 
February, Parliament might then be dissolved on 6 March, and then a 
General Election would not be possible until 11 April (presuming that it 
would be held on a Thursday).  Alternatively, if the Government decided to 
call a General Election, got a two-thirds parliamentary majority to do so and 
then dissolved Parliament on 20 February, the General Election could be 
held on 28 March (the day before the UK is scheduled to leave the EU).  

Once a General Election is held, a new Government will most likely need 
additional time to discuss the Withdrawal Agreement and Political 

                                                                                                                       
15  See House of Commons Library Briefing CBP8397, What if there’s no Brexit deal?, 

updated 8 February 2019.  
16  For further analysis of the requirements of Fixed-term Parliaments Act 2011, and no 

confidence motions under it, see House of Commons Library Insight No confidence 
motions and early general elections, 18 December 2018. 

https://labourlist.org/2018/09/labours-brexit-composite-motion-in-full/
https://researchbriefings.parliament.uk/ResearchBriefing/Summary/CBP-8397
https://commonslibrary.parliament.uk/parliament-and-elections/elections-elections/no-confidence-motions-and-early-general-elections/
https://commonslibrary.parliament.uk/parliament-and-elections/elections-elections/no-confidence-motions-and-early-general-elections/
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Declaration and possible revisions to them with the EU. This means that 
even if a General Election is held before the end of March 2019, an 
extension of Article 50 would be needed to allow a new negotiating period 
with the EU.  

3.5 Extension to stage another referendum 
Another referendum, including an option to remain in the EU, is favoured 
by the Liberal Democrats, Scottish National Party and the cross-party 
People’s Vote campaign.  

On 9 February 2019, Labour MPs Phil Wilson and Peter Kyle called for the 
WA to be approved by the House of Commons but for this to be made 
conditional on a binding public vote being held, with the options of the UK 
either leaving the EU under the terms of the WA or remaining in the EU 
under the UK’s existing membership terms. This has the support of some 
Conservative MPs.  

Holding another referendum would require Article 50 to be extended, 
possibly to July or even later. How quickly a second referendum could be 
held would partly depend on statutory requirements, but it would also be 
highly influenced by political considerations. Accurately estimating how 
quickly a referendum would be held is not possible, although there have 
been different estimated timetables circulated. These vary from 16 weeks 
(the Liberal Democrats), to 22 or 28 weeks depending on the question (UCL 
Constitution Unit) to one year (the Government). Additional time would 
then be needed if further negotiations with the EU were needed under 
Article 50. 

In order to hold another referendum Parliament would need to pass 
legislation to allow for the poll to take place. This would also involve 
question testing by the Electoral Commission and would be followed by a 
statutory campaign period of 10 weeks.17  

A referendum could only happen if primary legislation is passed by 
Parliament. The legislation would provide for the franchise to be used, the 
question to be asked and how the detailed conduct regulations to allow 
electoral staff to hold the referendum would be implemented. The 
Government is currently opposed to a second referendum and it would be 
difficult for any legislation to progress without Government backing. 

The passage of any Bill would partly depend on the length and complexity 
of the Bill, how many amendments were tabled, and whether the Bill had 
broad cross-party support or whether it was controversial. The timings 
could also be affected if the Bill sought to change the regulatory framework 
for referendums.  

Bills can be timetabled in the Commons, but a programme motion would 
need to be approved by the House. There are no equivalent programming 
provisions in the House of Lords and a controversial Bill could take 
considerably longer there. For example, the Parliamentary Voting System 

                                                                                                                       
17  For an overview of what would be required for a referendum to be held see the House of 

Commons Library Insight, A second Brexit referendum? The rules explained 19 
December 2018. 

https://www.peoples-vote.uk/
https://www.independent.co.uk/voices/brexit-latest-no-deal-labour-second-referendum-peoples-vote-phil-wilson-peter-kyle-a8772061.html
https://www.theguardian.com/politics/2019/feb/09/back-theresa-may-brexit-deal-then-hold-peoples-vote-backbencher-plan
https://commonslibrary.parliament.uk/parliament-and-elections/elections-elections/a-second-brexit-referendum-the-rules/
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and Constituencies Act 2011, which contained the contentious provisions 
for redrawing Parliamentary constituency boundaries, had seventeen 
sessions in committee, three sessions on report in the Lords and four 
sessions of ‘ping pong’ between the Houses before being passed. 

The Electoral Commission then has a statutory duty set out in the Political 
Parties, Elections and Referendums Act 2000  (PPERA) to assess any 
referendum question proposed in legislation for its ‘intelligibility’: are the 
options clear, simple and neutral?  This has typically taken about 10 weeks, 
but the way the Commission assesses a question is not set out in legislation. 
It can consider the wording “in such a manner as they may determine”. The 
final decision on the format of the question rests with Parliament.  

The Electoral Commission also has another statutory role in designating 
lead campaigners. This occurs during the statutory campaign period of 10 
weeks. The first four weeks is the period for registered campaigners to 
apply to be the lead campaign groups. The next two weeks are the period in 
which the Commission assesses applications to be lead campaign groups for 
each possible outcome and designates those groups. In the final four 
weeks, the designated lead campaigns can utilise the benefits of 
designation – which include a grant of up to £600,000 and higher spending 
limits than other registered campaigners 

The Constitution Unit of University College London produced a report in 
October 2018 which outlined a possible timetable for another referendum. 
It estimated that it would take at least 22 weeks to hold a referendum, 
following Parliament’s initial decision. This is required for passing 
legislation, question testing by the Electoral Commission, and preparing and 
holding the campaign. An extra six weeks might be needed if a three-option 
question were used (i.e. the Government’s deal vs no deal vs remaining in 
the EU). If Parliament took a decision on 14 February 2019 to hold another 
referendum, according to this timetable polling day could occur at the 
earliest on 18 July 2019 for a two-option question (‘deal’ versus ‘remain’) or 
29 August for a three-option vote. 

However, a Government memo shown to MPs in January suggested that a 
referendum would take a year to prepare, including 7 months for the 
passage of primary legislation, 12 weeks for questions testing (given the 
increased complexity of question testing), 6 weeks for the passage of 
secondary legislation, 6 weeks for Electoral Commission designation of 
campaigns, and a further 10 weeks of campaigning.  

Following on from this, the Liberal Democrats said it was wrong to say a 
referendum would take a year, and suggested a 16-week timetable to hold 
a referendum. This would involve 6 weeks to pass legislation, plus the 10-
week statutory campaign period (comprising the designation of campaigns). 
Such a timetable would mean a referendum on 6 June if a decision to stage 
a referendum was taken on 14 February.  

 

https://www.legislation.gov.uk/ukpga/2000/41/contents
https://www.legislation.gov.uk/ukpga/2000/41/contents
https://www.electoralcommission.org.uk/__data/assets/pdf_file/0006/82626/Referendum-Question-guidelines-final.pdf
https://www.electoralcommission.org.uk/__data/assets/pdf_file/0006/82626/Referendum-Question-guidelines-final.pdf
http://ukandeu.ac.uk/how-and-when-might-a-second-referendum-on-brexit-come-about/
https://inews.co.uk/news/brexit/second-referendum-government-memo-take-year/
https://www.theguardian.com/politics/2019/jan/19/ministers-second-brexit-referendum-lib-dems
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4. Complications in extending Article 
50: European Parliament elections 

One complication of extending Article 50 beyond May 2019 is that 
European Parliament (EP) elections are due to take place on 23-26 May 
2019 and current plans in the EU and the UK are based on the UK not taking 
part.  

The final sitting of the outgoing EP is scheduled for 18 April 2019, and the 
new Parliament will sit for the first time on 2 July. This creates a further 
complication given that the EP’s consent is required for the WA. 

4.1 European Parliament approval of the WA 
The procedure for EU approval of the WA is set out in Article 50 TEU. This 
provides that once a withdrawal agreement is agreed between the EU and 
the departing Member State, it will be approved by the Council of the EU, 
acting by a super qualified majority18 (and without the UK’s participation), 
after obtaining the consent of the EP.  

The EP vote will be by a simple majority and UK Members of the EP will be 
able to participate in the vote.19  

The Council must authorise the signature of the WA, before sending it to 
the EP for its consent.  The Council adopted the decision authorising the 
signature on 11 January 2019, and the WA is now awaiting scrutiny in the 
EP. On 30 January, the President of the EP referred the WA for scrutiny by 
the EP’s Committee on Constitutional Affairs (AFCO). 

AFCO has responsibility for drafting a report and motion on the WA on the 
basis of which the EP will vote or not for consent.  

The original intention was that the EP would hold its vote on the WA after it 
had been approved in the UK by the House of Commons. The EP had set 
aside time in its plenary session of 11 to 14 March 2019 to debate and vote 
on the WA, with the possibility of this also taking place in the plenary 
session of 25 to 28 March if the WA had not been approved in the UK in 
time for the earlier March plenary.  

The AFCO Committee will discuss how to proceed with scrutiny and 
ratification of the WA at its next meeting on 20 February 2019.  One 
possibility is that the EP will proceed with ratification of the WA as 
previously planned, irrespective of whether the House of Commons has 
given its approval, so that is has done its part should the Commons approve 
the WA at a later date.  

                                                                                                                       
18  A ‘super-qualified majority’ is defined as at least 72% of the members of the Council 

representing Member States comprising at least 65% of the population of the EU. This 
means at least 20 Member States will need to approve the WA. 

19  See European Commission Fact Sheet, Questions & Answers: Publication of the draft 
Withdrawal Agreement between the European Union and the United Kingdom, 28 
February 2018. 

https://www.politico.eu/pro/council-agrees-to-send-brexit-agreement-to-european-parliament/?utm_source=POLITICO.EU&utm_campaign=6919dac9f2-EMAIL_CAMPAIGN_2019_01_11_07_30&utm_medium=email&utm_term=0_10959edeb5-6919dac9f2-189094565
http://www.europarl.europa.eu/cmsdata/114742/18%20AFCO%20with%20cover.pdf
http://europa.eu/rapid/press-release_MEMO-18-1361_en.htm
http://europa.eu/rapid/press-release_MEMO-18-1361_en.htm
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If the WA is approved in late March by the House of Commons, or in early 
April (should Article 50 be extended), then the EP could also vote on the 
WA in its final plenary sitting before the EP elections on 15 to 18 April 2019.  

Should Article 50 be extended beyond this point (and the WA has not been 
ratified by the EP at this point, or there is an amended version of the WA 
requiring the EP’s consent), then there is also the possibility of the outgoing 
EP being recalled any time up to the first sitting of the newly elected EP on 
2 July. 

The EU legislation establishing direct elections to the European Parliament 
provides that the powers of the outgoing EP shall cease upon the opening 
of the first sitting of the new EP.20 The EP’s Rules of Procedure provide that 
the President of the EP shall convene Parliament “on an exceptional basis” 
following a request of a majority of its component Members or at the 
request of the Commission or the Council, and after consulting the  
Conference of Presidents (the leaders of the political groups in the EP). The 
President shall also have the right, with the approval of the Conference of 
Presidents, to convene Parliament on an exceptional basis in cases of 
urgency.21 A third of Members will need to be present for the EP to be in 
quorum and a simple majority of those present will be needed for its 
consent.22  

While the WA has to be approved by the EP, the Political Declaration does 
not. If an extension of Article 50 therefore resulted in a change to the 
Political Declaration but not the WA (and the WA had already been ratified 
by the EP) then the EP would not need to be recalled to give its approval.  

4.2 Redistribution of European Parliament seats 
when UK leaves  

If Article 50 was extended until the end of 1 July 2019, then there would be 
no need for EP elections to take place in the UK.  However, if Article 50 is 
extended beyond 1 July, then the UK may need to participate in the 
elections as the new Parliament sits for the first time on 2 July.  

Extending Article 50 beyond 1 July could result in MEPs being elected from 
the UK for a short period of time before the UK then leaves the EU. Some 
EU leaders may be reluctant to allow this to occur, particularly as the EU 
has adopted legislation reallocating some of the UK’s seats in the European 
Parliament to other Member States. 27 of the UK’s seats will be 
redistributed to 14 other EU Member States, with 46 seats put by for future 
EU enlargements. The biggest gainers will be Spain and France with five 

                                                                                                                       
20   See Article 11 of Consolidated version of the Act of 20 September 1976, as last amended 

by Council Decision 2002/772/EC, Euratom of 25 June and 23 September 2002. 
21   See Rule 146, Convening of Parliament, Rules of Procedure of the European Parliament.  
22  Rule 168 provides that a quorum shall exist when one third of the component Members 

of Parliament are present in the Chamber, but that all votes shall be valid whatever the 
number of Members voting unless the President, on a request made by at least 40 
Members before voting began, establishes that a quorum is not present. If fewer than 40 
Members are present, the President may rule that there is no quorum. 

http://data.consilium.europa.eu/doc/document/ST-7-2018-REV-1/en/pdf
http://www.europarl.europa.eu/news/en/headlines/eu-affairs/20180126STO94114/eu-elections-how-many-meps-will-each-country-get-in-2019
https://www.cvce.eu/content/publication/2003/1/9/3897868f-a751-4111-a799-e7c1f1811bac/publishable_en.pdf
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+RULES-EP+20180731+RULE-146+DOC+XML+V0//EN&language=EN&navigationBar=YES
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additional seats each, and Italy and the Netherlands with three additional 
seats each. Ireland will get an additional two seats.23 

However, this legislation includes a clause stating that the new distribution 
will only come into effect if the UK has left the EU by the time the new 
Parliamentary term starts. Nevertheless, having already begun preparations 
for the elections on the basis of an increased number of MEPs some 
countries may be reluctant to countenance an Article 50 extension that 
disrupts these plans.   

4.3 Could European Parliament elections be held 
without UK participation? 

The Financial Times reported in January 2019 on advice from the European 
Parliament legal service which suggests that the EP elections could take 
place without UK participation even if the UK is still a Member State. The 
advice states that “there is no rule hindering” the EP being constituted 
“without all seats having been allocated at the time of the first sitting”. 

However, reporting on this legal advice, the Financial Times said that some 
lawyers at the European Commission and European Council were sceptical 
that the UK could avoid electing MEPs without fatally undermining the 
authority of the new Parliament and the subsequent decisions it would 
take, including the scheduled approval of a new European Commission in 
2019. It quoted one senior EU diplomat as saying it would be “unthinkable” 
that the UK could still be a Member State without holding elections and 
sending MEPs to the Parliament: “That would bring the risk of an illegally 
composed European Parliament”. Another senior EU official said there 
could be some “flexibility at the margins” but that officials were reluctant 
to “run the risk of an EU institution being constituted improperly”.  

While the EP legal advice states that the non-participation of the UK in the 
EP elections would not prevent the EP from being validly constituted on 2 
July, this does not mean that the UK would not be in breach of its EU Treaty 
obligations to hold elections to the EP. A failure to hold elections would 
mean the UK would be in breach of EU Treaty articles providing that EU 
citizens should have the right to be represented in the EP and to 
“participate in the democratic life of the Union” (Article 10 TEU); they 
would also be deprived of their right to vote and to stand as candidates in 
elections to the EP in their Member State of residence, under the same 
conditions as nationals of that State (Article 20 TFEU). 

The Financial Times report also quoted Charles Grant, Director of the 
Centre for European Reform, who said that senior officials in key Member 
States believe that if the European Council wants to give the UK an Article 
50 extension beyond 1 July, the European Parliament issue could be solved 
in a one-page protocol that could be ratified relatively quickly and would 
mean the UK would not need to hold the elections.  

Conservative MEP Charles Tannock has suggested that there is “a school of 
thought” that UK participation in the European elections could be 

                                                                                                                       
23  The other gainers will be Denmark, Estonia, Croatia, Austria, Poland, Romania, Slovakia, 

Finland and Sweden with one additional seat each.  

https://www.politico.eu/article/meps-consider-nightmare-scenario-of-brexit-delay/
https://www.politico.eu/article/meps-consider-nightmare-scenario-of-brexit-delay/
https://www.ft.com/content/901f95fe-1a70-11e9-9e64-d150b3105d21
https://www.ft.com/content/901f95fe-1a70-11e9-9e64-d150b3105d21
https://www.theparliamentmagazine.eu/articles/news/article-50-extension-could-see-uk-participation-european-elections
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postponed with a catch-up election if the UK then decided to remain in the 
EU (for example following the result of another referendum). However, 
Tannock suggests that this would still require the election to be held in time 
for the first sitting of the EP on 2 July. He also said that whether or not UK 
participation in the European election could be deferred in this way could 
require clarification from the Court of Justice of the EU.  

Richard Corbett MEP, leader of the Labour party group in the EP and former 
adviser to the President of the European Council on constitutional issues, 
has also suggested a scenario could occur with UK participation in the EP 
election deferred pending a decision on whether the UK was reversing its 
decision to leave the EU.  Mr Corbett explained on his blog that there may 
be “loopholes or special procedures that both EU and UK politicians could 
agree to avert the need for the UK to hold the elections in May, given the 
unprecedented political situation over Brexit”. If the UK decided during the 
extended Article 50 period to remain in the EU “it would need to have a 
catch-up election as soon as practical as there is a Treaty obligation for UK 
citizens to be represented in the European Parliament”. However, Mr 
Corbett said that if Article 50 is extended beyond 1 July, then the UK would 
be legally required to participate in the elections: 

If the UK simply didn’t organise elections in circumstances where it is 
legally obliged to do so, then there could be a legal challenge from 
voters arguing that they have a right to elect their representatives (or 
indeed from aspiring candidates). 

Mr Corbett also previously mooted a solution whereby the House of 
Commons would appoint representatives from its own ranks to the EP in 
order to bridge any period between the EP elections and the UK leaving the 
EU. This would be a reverse mirror of what happens when new Member 
States accede to the EU prior to EP elections. 

In a blog assessing the possibility of extending Article 50, Agata Gostyńska-
Jakubowska, senior research fellow at the Centre for European Reform, 
points out that “the UK would be at fault” if it did not hold EP elections if it 
was still in the EU at this point, “but the EU could function normally”:  

The Commission could open a disciplinary procedure against London, 
but by the time the case reached the Court of Justice of the European 
Union the UK would probably have already left the EU.  

In a press briefing on 18 January 2019, European Commission chief 
spokesperson Margaritis Schinas said that the European Commission, “as 
the guardian of EU treaties, suggest caution with any suggestion that the 
right of EU citizens to vote in the European Parliament elections, according 
to the rules that are applicable, could be called into question”. 

He said: “We have a legally composed European Parliament which requires 
directly elected MEPs from all member states at the latest on the first day 
of the new term of the new parliament, which this time is the second of 
July”.  He added: “This is the legal situation. As guardians of the treaty we 
would prefer to stay within the applicable legal order”. 

Mr Schinas also said that the discussion was theoretical given that no 
request had come from the UK to extend Article 50.  
 

https://www.theparliamentmagazine.eu/articles/news/article-50-extension-could-see-uk-participation-european-elections
https://doorstepeu.richardcorbett.org.uk/behind-headlines/c/0/i/29885921/uk-can-delay-brexit-without-holding-europe-elections-say-lawyers
https://www.richardcorbett.org.uk/happens-next-outline-likely-brexit-negotiation-process/
https://www.cer.eu/insights/can-uk-extend-brexit-deadline
https://www.euractiv.com/section/eu-elections-2019/news/will-uk-hold-eu-elections-if-article-50-is-extended-eu-institutions-differ/
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In an interview on 18 February 2019, Commission President Jean-Claude 
Juncker said that the EU would not oppose an extension of Article 50 if 
requested by the UK and that this could involve UK participation in the EP 
elections saying that this “would be an irony of history” and that he “cannot 
rule it out”. 

On 19 February, Mr Juncker said in a speech in Germany:  

If the UK were to stay beyond May, as a member of the EU it must 
organise the European election. . . The treaty is the treaty and this is 
what it says. 

On the same day, Stefaan De Rynck, adviser to the EU’s chief Brexit 
negotiator Michel Barnier, said at an event in London, when asked about 
this scenario that:  

if you extend Article 50 you extend membership . . . so you extend 
also all the rights and obligations of membership, and an obligation 
of membership is to organise European elections . . . we are the 
guardian of the treaty …it’s really a European Council decision, I’m 
sure Donald Tusk will ask President Juncker and Michel Barnier for 
their advice. 

Also on 19 February, Germany’s Minister for Europe Michael Roth 
commented:  

if there is a substantial extension, for example past the 1 July, then of 
course there will also have to be [European Parliament] elections in 
Great Britain. 

EU citizens’ group New Europeans has called for an extension of Article 50 
to enable UK participation in the EP elections in May. It proposes that on 
the same day a binding referendum would be held with the options of 
remaining in the EU on existing terms or leaving on the terms of the WA. If 
the referendum resulted in a vote to remain, newly elected UK MEPs would 
take up their seats in the Parliament. If the referendum resulted in a vote in 
favour of leaving on the terms of the WA, the new distribution of EP seats 
would apply as per the pre-agreed formula. 

4.4 Appointment of new European Commission 
Following the election of the new European Parliament there will then 
follow a process to appoint a new President of the European Commission 
and other Commissioners. The new Commission will not take office until 
the beginning of November. This could delay matters further if Article 50 
negotiations go beyond 1 July.  

https://www.politico.eu/article/jean-claude-juncker-brexit-delay-beyond-eu-election-is-possible/
https://www.politico.eu/article/juncker-uk-must-organize-european-election-if-still-in-eu-beyond-may/
https://twitter.com/UKandEU/status/1097933830541828096
https://www.theguardian.com/politics/2019/feb/19/brexit-labour-jeremy-hunt-eu
https://neweuropeans.net/article/2630/cutting-gordian-knot-eu-citizens-and-britons-europe-call-referendum-day-european
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