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Shaping competition policy in the era of digitization

Access to Data

Non-confidential
Data have become an essential basis for economic growth in the European Union. The
digital industry itself has brought with it new developments, but traditional industries
are also increasingly being digitized. In this context, the economic importance of data
is becoming increasingly apparent, whether as a resource for new business models, com-
petition-essential information or also in the negative sense as an opportunity to restrict
competition by companies not sharing data.! On January 10, 2017, the EU Commission
published a Communication entitled "Building a European Data Economy", which pre-
sents various ideas and proposals for legal framework conditions in connection with the
European data economy.? Besides a Europe-wide cross-border data flow, liability as-
pects of autonomous systems and Internet of Things applications as well as portability
and interoperability of non-personal data and standards, access and transmission of data
is also being discussed there. A working paper complements this Communication.?
From the point of view of competition law, two main questions derive from this pa-
per for a data access:
e First, it must be clarified whether there can be any right of access to data from
an antitrust point of view (A.).
o Secondly, insofar as such access is to be granted, this access relationship is still

to be specifically designed (B.).
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A. Existing data access possibilities

Apart from the voluntary granting of access and the contractual arrangement, the question of a claim of access
to data from a competitive point of view, i.e. as a wholesale product, arises in connection with the Commission’s
communication. In this context, the fundamental existence of a data access relationship can be discussed under
different non-statutory provisions. However, a general right of access to data can only be adopted from an

antitrust perspective.*

. Types of data

In its communication, the Commission distinguishes between personal and non-personal data. This differentia-
tion is meaningful for two reasons and therefore shall not to be doubted here either. Firstly, regarding personal
data, the European data protection law, including that of the Member States, forms a legal framework strongly
influenced by the general principle of personality rights, which is based on a general ban with a permit reserva-
tion.> This makes personal data appear fundamentally different from non-personal data not subject to these
special provisions. Secondly, this distinction also seems to correspond to the actual economic situation. Irre-
spective of particular questions of market definition, it seems to make a considerable difference whether and for
what purpose companies use data. For instance, personal data refers to possible addressees, while other data
often refers to certain products or services and, therefore, the subject of markets themselves.

A third object of investigation can be identified separately. In view of the increasing economic success of
predominantly non-European internet companies, there is increasing discussion as to whether a separate com-
petitive view of so-called data pools can be justified. For example, less specific but larger Big Data, Bulk Data
or increasingly discussed even Dark Data collections in connection with competitive phenomena could form a

separate category.

Il. Competitive background

1. Features of multi-sided markets
Attention should be paid to the increasingly emerging platform business models in the digital economy in recent
years. A rough distinction appears between different models: Media portals, search engines, communication

platforms, as well as trading and mediation platforms. Similarities exist in that platforms bring together different

4 See also: Telle, in: Hennemann/Sattler, Immaterialgiiter und Digitalisierung, S. 73; Konig, in: Hennemann/Sattler, Im-
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groups of users and exploit special competitive effects. Data is regularly an important, even the crucial or sole,
basis of the business model, especially in search engines.

However, instead of keeping their existing data from these business models to themselves, some companies
commercialize them and share them with third parties. For platforms with multilateral market relationships,
these companies thus benefit from the typical network effects. For example, a positive network effect can occur
in such a way that several users choose a certain platform. As the number of users increases, more users are
likely to choose this platform to communicate with potentially connected users. In the case of platforms as so-
called multi-sided markets, particularly strong indirect network effects also emerge. Since platform markets
often have multi-sided relationships, they make corresponding multi-sided contacts with various market players
and link their interests. As a result, the decisions of the users of one market side can have an impact on the
decisions of another market side. Companies that grant access use these indirect network effects and the deci-

sions of possible data access demander.

2. Sector-specific data access legislation
There are already sector-specific regulations in various areas. As a general overview, the Commission identifies
some of these provisions in its communication and accompanying working document. Significant and decisive
for the Commission's initiative, however, is that all regulations contain only spot-like regulations on possible
access to data. Most of these regulations intend to fulfil special legal requirements, which intend as an annex to
the relevant main legal purpose. In some cases, competitive purposes are also included, but as a rule, they are
not characteristic. In addition, most of the specific access options inconsistently link to special conditions. So
far, there are no rules of its own regarding an intended European data market.

In the public sector, there are already regulations about the use of information technology. This concerns
information that is created for public or official purposes. In this case, there is no economic and possibly even
fundamental right protected interest for an independent exploitation. The data sets originally created solely for
sovereign interest shall then be used for further purposes. However, the obligated parties under these regulations
are not private companies.

Data protection regulations do not contain any competition access-related rules, but rather regulate the rights
of the data subjects. Single regulations can also be interpreted in relation to access. Article 20 GDPR, for ex-
ample, establishes a right to data portability that, in the case of automated processing, the data subject may
request the data provided from the data controller in a structured, common and machine-readable format.” In
addition, it may request that the previously responsible person to a new responsible person transmit this data

without hindrance. Insofar as this provision also has pro-competitive objectives, this aims more at competition

Rochet/Tirole, Journal of the European Economic Association 2003, S. 990; Evans, Yale Journal on Regulation 2002,
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between those responsible as service providers by easing possible lock-in effects. In this respect, the provision
has a similar effect to that of a change of provider. However, the promotion of a uniform data market cannot
derive directly from this. In addition, this is a right of data subjects, which companies as addressees of protection
under antitrust law cannot exercise. Nevertheless, due to the general obligation to provide personal data, obli-
gated companies could be induced to develop processes or sales strategies also regarding non-personal data and

to make data access possible.

3. Compulsory license under antitrust provisions
Regardless of sector-specific regulations, an access to data could result in the form of a compulsory antitrust
license. The fundamental prerequisite for this is that a company abuses its market power. Such an abuse of
market power might be conceivable in connection with data in various constellations. On the one hand, the
demand for the data itself could be so strong that refusal of access constitutes a restriction of competition. On
the other hand, the demand of the person seeking access could not be directed directly at access to the data itself,
but at another product. However, the refusal of access or the exact design could restrict competition. This con-
stellation is particularly plausible in vertical market relations. Horizontally, access requests could be countered

by the objection that a company does not have to allow competition to its own disadvantage.

a) Market power and data power
The basic prerequisite for claims based on abuse of market power is the existence of a dominant position, i.e.
the absence of competitors or significant competition or an outstanding market position in relation to competi-
tors. This is determined by a market-related valuation. Due to the multilateral market relationships that often
exist with platforms, assumptions purely based on market share are not helpful here. Instead, the competitive
conditions must be examined based on the concrete circumstances of the individual case.® Then a dominant
position through data power may be considered if the data-holding company can influence competition through
its decision. This may be the case where access to data constitutes a market entry threshold or where competitors
can otherwise be excluded. This depends especially on the type and quality of the data. When the metaphor of
the new oil is used again for personal data, this is already done in a comparison with the analogy basis. Because
unlike the fossil raw material oil, personal data is neither exclusive nor rival. Their ownership does not exclude

another ownership by a competitor. The requesting company itself can also easily generate it. On the other hand,

In German antitrust law the special features of data-driven business models were taken as an opportunity to include a
special criterion for determining a company's market power in § 18 (3a) No. 4 German Antitrust Act. According to this,
"its access to competition-relevant data" should also be considered. This is not a precise rule. On the one hand, the use
of the wording "competition-relevant" seems tautological, since only in the case of a dominant market position such a
competitive relevance can be assumed. However, in the absence of such a position, market power would also appear
unlikely. In this respect, this wording - not yet provided for in the draft - is redundant. The criterion also relates to the
company's access to data. It is unclear how this criterion is to be distinguished from the access to procurement markets
yet described in § 18 (3) No. 3 GWB. Where exclusive access options should be regulated, this criterion alone does not
make this clear.



other circumstances regarding non-personal data may come into consideration. For example, certain manufac-
turer-related data can only be created by the manufacturer or directly entitled parties and often cannot be dupli-
cated due to legal or de facto reasons.

Beyond these two groups, large data pools could also be the object of market power if the owner company
can exclude its competitors from competition. In principle, competitive advantages and economic size alone do
not raise competition law concerns. Nor can a company be banned from growing on its own efforts and gaining
a head start over its competitors. Instead, further circumstances would have to be added. These could be spiral
and feedback loop effects, i.e. when the indirect network effects that occur have a reciprocally reinforcing ten-
dency and thus promote the market relations associated with the platform, but at the same time repel competi-
tors. In this situation, the markets could tilt in for the benefit of one company (tipping). These circumstances
are likely to present challenges to the procedural practice regarding the burden of proof, as there is no legal, not

to mention factual, presumption as to these circumstances giving rise to market power.

b) Essential Facilities Doctrine
Under the circumstances that data is an essential facility, a refusal may exceptionally be contrary to antitrust
law if there is at least a potential demand for an offer on a downstream market, the establishment cannot be
duplicated except in unreasonable circumstances, the refusal is without objective justification and the buyer is
excluded from competition by the refusal. Originating from the American antitrust dogma, this figure was ini-
tially applied to natural monopolies such as bridges or ports. It has also already been applied to legal monopolies
such as those found in intellectual property law.’

However, there is a lack of a legal monopoly regarding data, although there are isolated rules with an absolute
exclusionary character which could lead right-holders to assert injunctive relief claims and thus limit potential
demand, like a monopoly. Instead of a natural or legal monopoly, therefore, only the de facto monopoly of
ownership and the mere possibility of refusal to access under the principles described above can be considered.

In practice, most of the claims for access that have been asserted may fail as early as the first criterion of the
essential facilities doctrine, since it would be difficult to prove that the development of a new product depends
precisely on the specific data. This only appears comprehensible regarding certain exclusive non-personal data.
In addition, the prohibitions under data protection law should regularly constitute an objective justification for
refusing access that cannot be overridden even by antitrust law. Regarding data pools, the access demander
would have to substantiate and prove the facts substantiating his claim.

¢) Exclusionary conduct
In addition to the abusive refusal to grant access to essential facilities, a company may able to abuse its data

power by pursuing and enforcing restrictive strategies. Forms of exploitation abuse could be considered if the

® EuGH, Urt. v. 16.7.2015 — C-170/13 (Huawei Technologies), ECLI:EU:C:2015:477; EuGH, Urt. v. 29.4.2004 — C-
418/01 (IMS Health); EuGH, Urt. v. 26.11.1998 — C-7/97 (Bronner); EuGH, Urt. v. 6.4.1995 — C-241/91 P, C-242/91
P (Magill); EuG, Urt. v. 17.9.2007 — T-201/04 (Microsoft), ECLI:EU:T:2007:289.



access-granting company demands prices or other conditions that would not be agreed under competitive cir-
cumstances. As regards price, an abuse of access could also take the form of a margin squeeze. In this case, the
data owner is also active on the downstream market as part of vertical integration. The comparison between the
cost of access to the data and the price on the downstream market does not lead to an access demander’s rea-
sonable rate of return. In this case, the data owner would interfere with other companies through his own pres-
ence on the downstream market and his pricing strategy.

Exclusivity agreements and lock-in effects could have similar abusive effects. Regarding the latter, the ac-
cess conditions bind the inquiring companies to the offering company in such a way that a separation or a change
to another offer would only involve unreasonable costs. Portability regulations such as those contained in the
GDPR can counteract this.

d) Discrimination
Finally, the conditions of access could be such that individual companies are treated unequally without objective
justification. This can take the form of an unjustified exclusion. In addition, although a company could in prin-
ciple grant access to its data, the conditions for doing so could make them unreasonably difficult or unreasona-
ble. This could also take place, for example, because the company granting access only uses its own special

interface and the requesting companies must license this interface at great expense.

e) Collusion
In addition, the issue of non-discriminatory access to data is also relevant from the point of view of collusive
anticompetitive behavior. In principle, Art. 101(1) TFEU prohibits agreements, resolutions or other concerted
practices that restrict competition. This also applies in principle to horizontal or vertical agreements which
themselves deal with data or have an indirect influence on access. An exchange of information may also fall
under the prohibition of antitrust cooperation.

However, there are also exceptions to this principle which either exclude a prima facie antitrust violation or
lead to an exemption. These exceptions have in common that certain circumstances with a favorable competitive
effect should be exempt from competition law. On the one hand, this could be assumed if the collusive measure
itself is intended to make the respective offer competitive in the first place or to secure its competitiveness. This
could be supplemented by a deliberately chosen opening strategy and standardization to eliminate competitive

doubts. In both cases, a voluntary access offer could be accepted indirectly based on an antitrust ban.
B. Legal framework for data access

Once the basic existence of a possible data access relationship under competition law has been clarified, the
next step raises the question of the "how", i.e. the concrete design of the conditions of the data access relation-
ship. The FRAND principles and antitrust principles introduced by the Commission into the discussion may

play an important role here. Aspects of contractual law or the application of contractual provisions can only



play a subordinate role here due to the data access relationship prescribed by competition law and thus by

statutory provisions, especially as the priority of the contractual access agreement also applies.

I Standardization and FRAND

The term FRAND has gained an important role in patent law in recent years. FRAND stands for fair, reasonable
and non-discriminatory. Patent law as a legal monopoly can give its holder the possibility to exclude competi-
tors, especially in connection with standards, as is already assumed for the so-called standard essential patents.
Patents are essential if a standard is required to operate in a market and the patent is indispensable for compli-
ance. Standards are developed and implemented by standardization organizations. The companies participating
in the standard comply with the so-called FRAND conditions of the standardization organization. Therefore, if
a patent is essential by default, a compulsory license may be granted under these FRAND conditions.

According to the latest case law of the European Court of Justice on injunctive relief in the case of standard
essential patents, these can only be admissible if the patent owner has pointed out the infringement to the patent
infringer and has heard him. The patent holder must inform about the standard essential patent and the possibility
of concluding a license agreement under FRAND conditions. If the patent infringer replies that he wants to
conclude such a license agreement, the patent owner must make him a concrete offer. The patent infringer must
react to this offer within a reasonable time. He can therefore either reject or accept this offer or, for his part,
make a counter-offer which must comply with the FRAND conditions. However, he can then only invoke con-
ditions that the SEP holder would have to grant. This imposes obligations on the patent seeker to cooperate if
he really wants to license the patent in question, which are narrower than a mere willingness to negotiate.

These principles can be applied to data access claims, if market power can be assumed even in the event of
a factual monopoly in connection with data ownership, so that a compulsory license could also result from this.
This will be the case if, as the Commission is seeking, data holders join standardization initiatives across Europe
and, in this context, subject FRAND conditions. The data access relationship would then also be subject to the
interaction between the obligation of the owner to offer data on the one hand and the FRAND-compliant obli-
gation of the access requestor to cooperate on the other.

In practice, this would raise the follow-up question of exactly what FRAND is in this context. Since even
the FRAND conditions are not specifically formulated, but only contain general framework assessments, they
only allow ex-post consideration for the evaluation of concrete circumstances of the access. It therefore depends
on a case-by-case basis whether access to the data is granted in a fair, reasonable and non-discriminatory man-

ner.

Il. Conditions

A special challenge arises in connection with way of access to data in concrete. Three different access options

could be the most likely choice. Thus, an immediate transfer of the data in the sense of a push process to the



demander. This would mean that the owner would lose control of the data when it is handed over to the customer.
At the same time, this option would mean that the provider would have to take care of the further processes and,
if necessary, would be obliged to update the data records further, which in turn could lead to greater legal
uncertainty. It will therefore be better for the owner to have a pull solution in which the demander gets the data
himself and at his own risk. This could be done either by a read-only access or by means of an interface.

The two options for pull provision differ in the additional effort that the owner must make. In the case of
read-only access, he could limit himself to placing the data on a website that can be accessed by the user via the
Internet. On the other hand, access demanders may have an interest in an interface. It is doubtful whether the
fundamental refusal of an interface contradicts FRAND principles. Since compulsory licenses under competi-
tion law constitute an exception to the principle of freedom to conclude transactions, the holder cannot be
obliged to take any further restrictive measures. The criteria are therefore fair and appropriate and can only
serve as a limit if and to the extent that the party obligated to access makes access difficult for the demander
without objective justification or thwarts the claim to access. However, uniform and standardized interfaces

could promote the intended European data market, so that a positive legal regulation might be appropriate.

lll.  Pricing

Within the scope of the data access, the holder will have an interest in receiving payment for the provision of
the data. If pricing is also fundamentally subject to entrepreneurial autonomy, competition law regulations in
turn set limits, although this cannot be done in the sense of ex ante control according to the applicable legal
situation. Instead, the data owner's pricing strategies must be assessed within the framework of discretionary
control and based on the antitrust yardstick of the prohibition of abuse of a dominant market position. In addition
to margin squeezing or cost-cost squeezing, price abuses and a violation of the prohibition on tapping are also

considered.
C. Recap

In principle, data access can be subject to the strict requirements of compulsory licensing claims under antitrust
law. However, their exact design in practice still depends on many specific questions. For example, the structure
of access, whether through handover, enabling read access or even provision via a dedicated standardized inter-
face, is still just as unclear as possible price controls. As far as access to data pools that are difficult to define is
concerned, it is already difficult to determine competitive relevance, as is the formulation of a sufficiently spe-

cific application.
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