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Section |
Better regulation and the need to take stock

1. INTRODUCTION

The Juncker Commission came into offiggh a commitment to do different things and
to do them differently It wanted to focus on delivering the initiatives needed to support
its 10 political prioritiesand addresghe issues that really matter people in the E&
Under its Union for democtia change, iput better regulation principles at the heart of
its policymaking processeasnd madethem a key part of th efforts to improve the
legitimacy of EU actionThe Commissionmodified its internal structure and created the
post of First Vice Pr@dent in charge of Better Regulation. It changed its internal
working methods and transformed its planning processes to deliver streamlined work
programmes.Building on the origins of better regulation in improving European
governancg this Commission wated to strengthen the better regulatitools’ it
inherited to inform timely and sound policy decisighat woulddeliver better policies

for better results.

To this end, in 2015 the Commissioradopteda wide-rangingset of measuresSince
then t hasregularly reportedhe results ihasachievedand thefurther improvement#
hasintroduced. The Commission has notaken stock of how well the various better
regulation tools and processes are functionitsgaim is to highlightwhat isneeckd for
possible furtheimprovements ando support a public debate on the future of better
regulation

This staff working document presents the findings of this exercise. It accompanies a
Commission Communication discusg key results andmapping out avenue$or
possible future improvements

The stocktaking exercise h&scused on the period since May 2015 aelied upon a
mixture of evidence. We have used external assessments (from the ‘C@Dthe
EuropeanCourt of Auditorg), reports from the Regulato§crutiny Board and a broad
range of consultation activities. These include:

! COM(2014)910 fi nal Corfimissigh Work Rregramneer20il? OlewStad 6
https://ec.europa.eu/commission/priorities_en

% COM(2001) 428 oEuropean Gbreinande2 Wiiitd Paped .

See Annex | for an overview of better regulation in the Commission imguthi origins.

® COM(2015) 215 f i n 8étter cefulatios for Meitgr reQuBsAnSEU agenda .

The Eur opean Uni onds ef forts to simplify l egi s
https://ec.europa.eu/info/sites/info/files/2048nuaiburdensurvey en.pdCOM(2017)651 final of 24

Oct o b e rCorpkting the 6etter regulation agendabetter solutions for better resuits and
COM(2016)615 final of 14 Set e mb e rDel®ebirlg ®etter desults for a stronger Unidn

http://www.oecd.org/governance/oecehulatorypolicy-outlook2018978926430307-&n.htm

Special report 16/2018 Epost review of EU legislation: a wedistablished system, but incomplete
https://www.eca.europa.eu/en/Pages/Docltem.aspx?did=46063



https://ec.europa.eu/commission/priorities_en
https://ec.europa.eu/info/sites/info/files/2018-annual-burden-survey_en.pdf
http://www.oecd.org/governance/oecd-regulatory-policy-outlook-2018-9789264303072-en.htm
https://www.eca.europa.eu/en/Pages/DocItem.aspx?did=46063

T interviews and meetings to cons@bmmission staffworking in a range of
different departments and functignacluding better regulation support staff,

senior managersandmembs of Commi ssi onersoé politic

i apublic consultation oéll external stakeholdets

I targeted consultatiormeetings with the administrative secretariats of the
European Parliament, the Council of the European Union, the Committee of the
Regions andhe European Economic and Social Commijttee

T anopinion fromthe REFIT Platforntf,

T discussion in the Competitiveness and Growth Working Party of the Council
(better regulation).

The Joint Research Centre taso published a review of the pemviewed andd gr ey 6
literaturewritten since 2015 in suppodf the current stocktaking exerctse

2.

In May 2015, the Commission published an extensive package of new measures to

THE MAY 2015BETTER REGULATION PACKAGE

improve and strengthen its better regulation polityfour areas where progress was
considered necessary

(1)

Opening up policymaking To make the EU more transparent and accountable
but also to ensure that policies are based on the best available etiddree
Commission took measurés consult more, liste better and better explain what

it doesand why. Theseneasuresclude:

T creatingfeedback opportunities over the entire lifecycle of a policy from
its initiation to its evaluation, including for tHiest time the possibility to
give views ondrafttexts of delegated and implementing acts.

T committing to systematicl2-weekpublic consultation®n new proposals
and evaluations. This wagater complemented by a commitment to
translate public consultation questionnaires into all official languages for
priority initiatives in Annex | of theCommission work programmand
into English, French and German for all others.

T introducing & improved template for the explanatory memorandum
accompanying Commission proposals. This provides improved

10

11

12

See Annex Il, Overview of consultation activities.

c

REFI'T Platform opinion XXIilFEultOurae ApRrEd-sl pTe cRIsadt, f oar do |

March 2019:https://ec.europa.eu/info/files/refilatformrecommendationrborizontalissuesxxiilOa-
refit-platform-surveyfuture-prospects_en

Listorti G., Basyte Ferrari E., Acs S., Munda G., Rosenbaum E., Paruolo P., Smits P. T2&19).
debate on the EU Better Regulation Agenda: a literature reviedR, Publications Office of the
European Union, Luxembourg, 2019, ISBN 99876-008408, doi:10.2760/46617, JRC116035

This document focusses exclusively on the measures taken under Better Regulation policy. Other
measures were also taken to improve the availability of evidence for policy making including the
establishment of the European Commissios Gr oup of Chi ef Scientific

Adv


https://ec.europa.eu/info/files/refit-platform-recommendations-horizontal-issues-xxii10a-refit-platform-survey-future-prospects_en
https://ec.europa.eu/info/files/refit-platform-recommendations-horizontal-issues-xxii10a-refit-platform-survey-future-prospects_en

explanations ofhow better regulation principles are applied in the
preparation of amitiative, and if not, whythey arenot™>.

T designinga new central wekbased portain several stageSHave Your
Sayo6to facilitate sdntpaliymakiog’ der sé6 part.i

(2)  Utilising better tools for better policie3.o inform political choices in a balanced
and inclusive waydrawing lessonsfrom the past and identifying the best and
leastcostlypolicy solution, the Commission took measures such as:

i integrating andmprovingguidelines (andupportingtools)*® on how to
apply better regulation in practice. These guidelines address all aspects of
the policy cycle and the connections between them

T to substitute the Impact Assessment Board with albedy toscrutinse
the qualiy of impact assessmenlike its predecessoand, for the first
time, evaluations. To safeguard its autonomys Regulatory Scrutiny
Board (the Board) consists of seven fulitime memberswho are
independent of the policymaking proces&luding three apointed from
outside of the EU institution%

T committing to explain publicly the reasons whyhe Commissiormay
decide to take actioreven if the Board does not giva positive
assessment of the qualityariyaccompanying impact assessment.

(3) Keeping theexisting stock of legislation fit for purposeEven well designed
legislation may become out of date, turn ¢twmtbe more burdensome and less
effective than originally thought or simply cease to achieve relevant objectives
For these reasonmanagingexisting EU legislation is as important as responding
to new policy challengesindthe Commissiorthereforedecided to:

I commit to evaluate existing legislation before proposing changes
(6evaluate ;firstd principle)

I strengthen and eventually mainstream itsHRIEEprogramme to verify the
opportunities to deliver results more efficiently whenever existing EU
legislation is revised

i establisha new REFIT Platfory through which stakeholders can point
the Commission to existing policies and legislation that coodd
simplified.

13 C(2015)3264: Standard explanatory memorandum
http://ec.europa.eu/transparency/recj@fuseaction=list&coteld=3&year=2015&number=3264&versi
on=ALL&language=en

14 https://ec.europa.eulinfo/law/bettergulation/have/our-say _en

15 https://ec.europa.eulinfo/bettegulationguidelinesandtoolbox_en

16 C(2015) 3263: Decision of the President of the Commission on the establishment of an independent

Regulatory Scrutiny Boardattps://ec.europa.eu/info/sites/info/files/decismmthe-establisheebf-an
indepemlentregulatoryscrutinyboard _may2015_en.pdf

7 Cc(2015)  3261: Commission  decision  establishing  the REFIT  Platform:
https://ec.europa.eu/infalés/commissiordecisionc20153261-establishinerefit-platform0_en



http://ec.europa.eu/transparency/regdoc/?fuseaction=list&coteId=3&year=2015&number=3264&version=ALL&language=en
http://ec.europa.eu/transparency/regdoc/?fuseaction=list&coteId=3&year=2015&number=3264&version=ALL&language=en
https://ec.europa.eu/info/law/better-regulation/have-your-say_en
https://ec.europa.eu/info/better-regulation-guidelines-and-toolbox_en
https://ec.europa.eu/info/sites/info/files/decision-on-the-established-of-an-independent-regulatory-scrutiny-board_may2015_en.pdf
https://ec.europa.eu/info/sites/info/files/decision-on-the-established-of-an-independent-regulatory-scrutiny-board_may2015_en.pdf
https://ec.europa.eu/info/files/commission-decision-c2015-3261-establishing-refit-platform-0_en

(4) Advancing a common agenda with other EU institutions and Member States
The Commission haa key role in better regulation but cannot do it alofiee
right to amend legislative proposals lies with the EuropBariament and
Council andthe right to transpose and implement adopted legislalies with
Member States That is why he Commissionput forward a proposal for a new
interinstitutional agreement on bettdaw-making between the European
Parliament, the Council of the European Union and the European Comfission
Following negotiations, a new agreentémias jointlyapproved inApril 2016.

The next section takestock of the evidence arekamines the views of thebncened
parties on theesults of thee measures

18 COM(2015) 216:Proposal for an interinstitutional agreement on better regulatibttps:/eur

lex.europa.eu/legalontent/EN/TXT/?uri=CELEX%3A52015DC0216

1 Interinstitutional agreement between the European Parliament, the Council of the European Union and

the European Union and the European Commission on better law making of 13 April 2016
https://eurlex.europa.eu/legaiontent/EN/TXT/PDFE/?uri=CELEX:320160Q0512(01)&from=EN



https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52015DC0216
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52015DC0216
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32016Q0512(01)&from=EN

Section Il
What have we learne@

Activities completed

The Commission has applied its better regulation policy to its policymaking activities.
Thetable below gives a general overview faidnuary?2015 to 31Decembef018:

Table 1 Better regulation activities 20152018.

Numbers of: 2015| 2016 | 2017 | 2018
Public consultations 105 120 112 | 80
Percentage of public consultations in all official languagey 26% | 21% | 55% | 71%
Impact assessments 29 60 53 76
Evaluations* 53 65 74 67

* Evaluations cover regulatory instruments, expenditure measures, and communa&ai@oordination
activities. The main overarching evaluations are included but not the underlying thematic or geographic
evaluations.

3. OPENING UP POLICYMAKING

Answers to the public consultation identifisthkeholderconsultations and transparency
as the wo areas where most progrelsas beenachieved since 20%% This is also
reflected in an OECD comparative assessmeits ahember countrigsbetter regulation
systemswhich, in 2018, rankedhe Commission as first in the OECD for stakeholder
engagemeAt. At the same timehowever, respondents to the public consultations
flaggedtransparency and consultatias thetwo areas most in need of improvements in
the futuré?

Thesegener al findings confirm the continued
focus on opening up policymakirepd are reassuring in terms of the success achieved

They do, howevelindicate the need to reflect further on what the key shortcomings are

and how they can be tackled in a proportionate manner. The following analgseater

detail outcomes and contributing factooffering background evidence for future policy
decisions.

3.1. Feedback opportunities

Opportunitiesto give feedbackver the entire lifecycle of a policy from its initiation to
its evaluationweregradually introducedAlready in 2015, éedback on inception impact
assessments, evaluatiomadmapsand othertypes ofroadmaps wasade availableln
2016 for the first timat becamepossibik to provide views on draft texts of delegated
and implementig acts andn 2017on Commission proposals.

Table 2 Roadmaps and inception impact assessments posted for feedba@28152018.

20 Question 15 of the public questionnaire.

2L hittp://www.oecd.org/governance/oecehulatorypolicy-outlook20189789264303072&n.htm

2 Question 16 of the public questionnaire.


http://www.oecd.org/governance/oecd-regulatory-policy-outlook-2018-9789264303072-en.htm

Numbers 2015 2016 2017 2018
Roadmaps 76 57 77 51
Inception impact assessments 30 59 65 21
Evaluation roadmaps 71 88 33 63
Commission proposals -* -* 78 154

* Commission proposals were made available for feedback as from 2017

The results of the public consultation show that around a fifth of respondents are not
aware of theopportunitiesthe Commission offer contribute tgolicymaking®. Since

those answering the public consultation can be expected to b&knmwkedgeablabout

better regulation than the average stakeholder at large, this indicates a clear scope to
further improve the knowledge and reach of EU tools.

The satisfaction of those aware of the various opportunities vanigd the majority of
respondents always being either satisfied or neuBightly over a fifth of the
respondenthowever expressed dissatisfactionth all tools.

Roadmapsand inception impact assessments

At the start of each new initiative the Commission publishesinception impact
assessmentr, when no impact assessment is plannedadmap’. At the start of each
evaluation the Commission publishes an evaluation roaditegsedocumentrovide
basic information about what the Commission intends to do, the analytical work it will
undertakeand theconsultation activities it will launchnd,in the case ofoadmapsthe
reasons why no impact assessment is plarnireda peiod of 4 weeks, thepublic can
provide comments on thedecuments, including theeed for an impact assessmé8rite

lead Commission department takes into accdbhase commentsvhen preparing the
initiative.

1 In thetwo-yearperiod up until 3IDecembeR018, 86 inception impact assessments
were posted to the web for stakeholder feedback. These attrh2t®ifeedback
contributions 82 inception impact assessments receivesl cédntributions, with 2
inception impact assessments receiving more thancb@@ibution3. The highest
number of responses were received for the fight against illegal content online (146)
and constructionproducts (121).Business groupd accounted for approximately
59%, NGOs for 15%, EU citizens for 8% and public authorities5fér The most
responses came from Belgium (24%), followed by Germany (16%), the UK (8%) and
France (8%).

1 In thetwo-yearperiod up until 3IDecembeR018, 128 roadmaps were posted to the
web for stakeholder feedback. These attrac2tir2 feedback contribtions 79

2 Questions and 8 of the public consuttan.

2 |In 2015 and 2016 roadmaps and inception impact assessments were posted to

http://ec.europa.eu/smartgulation/roadmaps/index_en.htmf hey wer e pHawvd ¥odr t o t he
Sap web site for the first time in 2017. This allo
analysis.

% 6Busi ness mumoypudiness orgaaisassmardbusinessssociatios.


http://ec.europa.eu/smart-regulation/roadmaps/index_en.htm

roadmaps received-® contributions, with 4 roadmaps receiving more than 100
contribution3. Business groups accounted for approximately 20%, NGOs for 13%,
EU citizens for 52% and public authorities for 3%. The most responses came from
Spain (25%, followed by Belgium (15%), Italy (15%) and France (7%).

1 In the two-year period up until 31Decembef018, 96 evaluation roadmaps were
posted to the web for stakeholder feedback. These attracted 724 feedback
contributions 63 roadmaps received-3 contrbutions, and none more than 100
contribution3. Business groups accounted for approximately 44%, NGOs for 20%,
EU citizens for 12% and public authorities for 7%. The most responses came from
Belgium (33%), followed by Germany (14%), France (7%) and Spé&#).(

Responses fronthe public consultation indicate that roadmaps and inception impact
assessments are generally considered useful to prepare participation in policymaking and
as tools to provide initial feedba®k This is especially true among professitsn
Professionalsre also the group that provided most of the feedback to inception impact
assessments and evaluation roadmaps. According to the REEdrm, feedback may

be limited due to a lack of timfi& In its responseto the stocktaking consultan, the
business communitwelcomed the opportunities to provide feedback on roadmaps and
inception impact assessments.

Delegated acts and implementing acts

In many acts of Union law, the European Parliament and the Council empower the
Commission to introducer replace technical and specific elements needed to implement
legislation orto ensure a consistent implementation by all Member Stdatks.
Commissionhas greatly enhanced transparency around the preparation of these acts of
general applicationknown as delegated and implementingsaatlowing the public to
commenton the draft legal text for a period dfweeks®. These comments are taken into
accountbefore the Commission adopts a delegated act and before it presents a draft
implementing act to the relevacammittee for its opinion.

Between 1 July2016 and 31 Decembe018”, the Commission publishetl51 draft
delegated actsl91 draft implementing as and94 draft acts following the regulatory
procedure with scrutin.

Table 3 Delegated acts and implementing acts posted for feedbga@0152018.

% Questions &nd 8 of the public consultation.

2’ REAT Platform Opinion on submissions XXll.4.a by the DIHK and XXIl.4.b by a citizen on
Stakeholder consultation mechanisms, 07.06.2017,
https://ec.aropa.eu/info/sites/info/files/xxii4ab_on_stakeholder consultation_mechanisms.pdf

% Since the middle of 2016, tHaesYeurSayapor malt s have

2 Not all draft acts are published, as certain wlefined exceptions applyror example, acts of

individual application, in cases of urgency or where scientific advice is followed without any
deviation, are not posted. Séetterregulatbn toolbox, tool #56 on delegated acts and implementing
acts, point 4.4 https://ec.europa.eu/info/sites/info/files/file_import/betiegulationtoolbox

56_en_0.pdf
A comitology procedure that piates the entry into force of the Lisb@neaty and which is now

being replaced by empowerments according to Articles 290 and 291 of the Treaty on the Functioning
of the European Union (TFEU).

30
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https://ec.europa.eu/info/sites/info/files/xxii4ab_on_stakeholder_consultation_mechanisms.pdf
https://ec.europa.eu/info/sites/info/files/file_import/better-regulation-toolbox-56_en_0.pdf
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Numbers 2015 2016 2017 2018

Delegated acts - 24 61 66

Implementing acts - 42 73 76

Acts following regulatory
procedure with scrutiny

Between2016 and 31 DecembeR018, the 151 delegated acts posted to the web for
stakeholder feedback attracte&76 feedback contributionsLQ0 delegated actseceived

0-5 contributions with 2 actsreceiving more tharl00 contributiond. Business groups
accounted for approximately 54%, NGOs for 11%, EU citizens for 20% and public
authorities fols5%. The most responses came from Germany (20%), followed by Belgium
(17.8%),the UK (11.8%) and Francf%).

In the same periodhe 191implementing acts posted to the web for stakeholder feedback
1 770feedback contributions {49 implementing actseceived0-5 contributions with 4
actsreceiving more tha@00 contribution) Business groups accounted &mproximately
54%, NGOs for 6%, EU citizens for 26% and public authorities for 6%. The most
responses came from Belgium (13.1%), followedh®/UK (13%), France (12.8%) and
Italy (9%).

In the same period, the 94 acts following regulatory procedure writitirsy posted to the

web for stakeholder feedbaokceivedl005 feedback contributions (50 consultation with
0-5 contributions, with 2 acts receiving more than 100 contributions). Business group
accounted for approximatel$9%, NGOs for 13%, EU citizen fol1% and public
authorities for 3% The most responses came from Belgi&®o, followed by Germany
19%, the UK8%, and Franc8&%.

The low response rate to implementing and delegated acts, in particular from EU citizens,
is likely to reflectlimited awarenss ofthe feedback mechanisiut also the technical

nature of the actsThis mechanism is mainly used by businggsups Similar to
roadmaps and inception impact assessments, responses are generally low but may be
more significant in dew cases of moreemeral concerrsuch as the implementing act on
drones othe oneonthe origin labelling on food.

Proposals

Prior to 2015, no formal transparent mechanism existed for the public to express its
views about the legislative proposals presented to the European Parliament and the
Council. The Commission introducéidena mechanism for stakeholders to comment on
each proposaland associated impact assessment) for a peri@wafeks immediately
following Commissionadoption. The Commission reports this feedback to the European
Parliament and the Council for them to consider during the legislative procedure.

1 In the twoyear peiod ending 3IDecembef018,232 Commission proposals were
posted to the web for stakeholder feedback. These attrat@th feedback
contributions {52 proposalseceived 65 contribution¥ The proposal on a European
defence fund alone attracted morenthealf of these contributiongl 071). All other
proposals attracted on average 13 contributi@fsall the contributions,business
groups accounted for approximately.9¥, NGOs for 156%, EU citizens for 31%

10



and public authorities for.2%. The most @sponses came from Belgium @%),
followed by ltaly (163%), France (12%), and Germany (16%).

The limited feedback reflects the limited awareness of the feedback meclzniseil
as possibly a limited interest in its us¢éowever, in the case ofrgposals of a general
public interestsuch as marine litth, drinking watet” or the defence furid reponse
ratesweresignificantly higher.

The European Parliament has made clear that it would prefer the Comntaskioi its
consultatios to beforeit adops as itconsiderghat, during thdegislative process itself,

it is for the Parliament and Member States to carry out their own consultations, if they
choose to A similar concern is also raised in the opinion of the REPFIAtform on
stakeholder @nsultatioi*. The mechanism also receives the relative highest share of
negative replies in terms of satisfactiivom the participants to the public consultation
(nearly a third). This is probably due to the reduced interest in offering feedback on items
the Commissiorhas already adoptedNevertheless, practical experience shows, thiat
times,the mechanismangeneratea highnumber of replieswhich could be of particular
value in casewhere no impact assessment and/or no public consultaiidd be carried

out for reasons of urgency

3.2.Consultation

The Commission is obliged to consult widely before making legiglgiroposals. These
consultations should consider local and regional dimensi@ss appropriafé.
Consultationof the public and civil society is part af wider agenda to improve the
democratic legitimacy and ownership of what the Union dioasdates back to the 2001
White Paper on European Governafterhiswas given a new boost under the Juncker
Commission In May 2015the Commission introduced the requirement to conduct a 12
week public consultation to suppall impact assessments ardaluations.For each

new policy initiative, the Commission develops a consultation strategy that maps out the
different consultation activities that the Commission will undertake. These will generally
include a public consultation and a range of actestitargeting particular stakeholders

Box 1: Average replies to public consultatios*

Average replies to public
consultations r
AN
1838 2091 L on
17,
461 565 of the
2015 2016 2017 2018

* excludes consultations that received significantly higher responses in a given ye;
considered as outliers: the 2015 consultation on e¢laluation of the Birds and Habits
Directive 652 473, the 2017 consultation on the common agricultural polie2( 912 and
the2018 consultation on summertime arrangemém{6 294.



https://ec.europa.eu/info/sites/info/files/xxii4ab_on_stakeholder_consultation_mechanisms.pdf

and information.

According to theresponses to thpublic consultation, the best known and the most
valued way to contribute to policymakings through public consultation¥. The
Commission carried outl7 publicconsutationsbetween2015and 2018 of which 303

to support new policy initiatives andl14 to support evaluations. The number of
responses varies markedly depending on the nature of the topic addi¢sgedwas a
very large number of responsks topics of high popular intere$br specific Member
Statesor stakeholder groups. This wdsy instance the case for the consultation on
summertime arrangemefitsvhich attracted some 4.6 million responses (of whie%
from one Member Statalong and tle consultation on the evaluation of the Birds and
Habitat Directivé® which triggered more than half a million respongé®e consultation
on the future of the common agricultural pofityeached more than 300 000 replies in
2017 (compared to 500 in 2016%. In contrast, ero or very limited responses were
registered for some very technical cases llkke @de of conduct for computerised
reservation systems, or zinc oxide in cosmefit®t taking into accounthe exceptional
case of the consultatiomon the summertime arrangementsrds and habitats and the
future common agricultural policythe averagenumber of responsg to a public
consultationbetween 2015 and 2018as aroundl 119. A sample analysis suggests that
in the case of public consultat®supporting evaluationgiesponse levels arelatively
lower (on average 455 responses for evaluaffors on average 843 responses for new
initiatives™). For both types of consultations, the majority of contributions tend to come
from Germanythe UK, Spain and ItalyLocal and regional authoritegccount for a
smallproportionof theanswers

The academic literature recogrsséhat public consultation is a tool to promote
participatory democraéf; It promotes legitimacy, helps identify obstacles tectve
implementation and avoids technocratic rulemaking. According to consultees, public

37 Question 8 of the public consulation.

% COM(2018) 639 of 12 September 20Foposal for a Directive of the European Parliament and of
the Council discontinuing seasonal changes of time and repealing Directive 2000/84/EC

39 COM(2016) 473 Commission Staff Working Documetixecutive Summary of the Fitness Check of

the EU Nature Legislation (Birds and Habitats Directives)

40 COM(2018) 392 of 1 June 201®roposal for a Regulation of the European Parliament and of the
Council establishing rules on support for strategic plans to be drawn up by Member States under the
Common agricultural policy (CAP Strategic Plans) and financed by the European Agricultural
Guarantee Fund (EAGF) and by the European Agricultural Fund for Ruraldpenent (EAFRD) and
repealing Regulation (EU) No 1305/2013 of the European Parliament and of the Council and
Regulation (EU) No 1307/2013 of the European Parliament and of the Council

‘1 COM(2011) 625 of 18 October 201Rroposal for a Council Regulaticdetermining measures on

fixing certain aids and refunds related to the common organisation of the markets in agricultural
products

42 Does not include birds and habitats

3 Does not include responses to summertime or common agricultural policy

4 Dawson, M. (2016). Better regulation and the future of EU regulatory law and politics. Common

Market Law Review, 53(5), 1209235. https://doi.org/10.1017/S0165070X0002848&ads, R., &

Allio, L. (2015). Paving the Way to an Improved, Modern Management of Risk: The new European

Commi ssionds Better Regul ation Strategy6s5l. European
https://doi.org/10.104/%1867299X00005213
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consultation is the area where the Commission has made considerable progress since
2015. The literature also recograese clearincreasein stakeholdelinvolvement with
sufficient time to take into account contributions received from constitddswever,
external stakeholders raised concerns about the high number of consultations launched by
the Commissiomndthe demands thigutson respondetsand the fatigue itancause In

addition, industrial stakeholders asked for more transparency when presenting
consultation results. They would also like the views of representative organisations listed
in the transparency register beweighted more heavily.

3.3.Contributing t o law-making the6 Have Your Sayd portal)

For easier and bettemteraction throughout the policy cyclewith people and
stakeholdersthe Commissiorhasprogressivelyput in placea dedicatedligital solution

on theEuropawebsite Through this new weportali known asdHave your saf- the

public can participaten all the feedback mechanisms and pubbasultationsanalysed

above It can alsgorovide comments and suggeststo the REFIT Platfornon how to

simplify specific legislation and reduce unnecessary regulatory dnslsne 2018, the

portal alsobeganoffering atimeline view for each ongoing or upcoming initiati&nce

thep o r tlauhcld is June 2016, themb er o f y e aHave YourvSaddhast s t o
steadilyincreased, reaching almost 900 000 in 2018. A recent survey of 200 users also
highlightedits user friendliness.

3.4.Overall assessment and key drivers

The analysis suggesthere is widespread recognition of the efforts the Commidsisn
madeto open up policymaking and a fair degree of satisfaction with the existing set of
tools. The key features of the overall system amsiciered wdd class by the OECD

and thee is no significant share of stakeholders calling for a radical overhaul. At the
same time, there is a widespreaew thatthe systems not delivering up to its potential

in terms of participation and evidence leotion. To highlight possible areas for future
changes, the following analyses tirederlyingfactors.

Outreach

There islimited awareness among stakeholders about the opportunities to participate in
policymaking and consultation activities. This ideeted in the response levels to public
consultationsaand feedback opportunities and was repeatediytgmd out by Common
staffwho were interviewed

% For exampleChase, P., & Schlosser, A. (2015). Better regulatiéth ongoing journey. European

Journal ofRisk Regulation, 6(3), 37879; Delogu, B. (2016). Risk Analysis and Governance in EU

Policy Making and Regulation. An Intradtory Guide. Springer International Publishing Switzerland;

El iantoni o, M. , & Spendzharova, A. (2017) . The Eur
Between Procedures and Politics. European Journal of Law Reforni2) 98115; Parker, R. W., &

Alemanno, A. (2015). A Comparative Overview of EU and US Legislative and Regulatory Systems:
Implications for Domestic Governance & the Transatlantic Trade and Investment Partnership.
Columbia Journal of European Law, 22(1),i 8%; Radaelli, C. M. (2018). Hiavay Through the

Better Regulation Strategy of the Juncker Commission: What Does the Evidence Say? JCMS: Journal

of Common Market Studies, 56, i88b; Stoffel, N-C. (2015). Quo Vadis Impact Assessment? An

Eval uation of the Eur oRegalation@genda{Masier WonkihnggPape¢g.w Bet t er
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In the spring 02017, in a major moveo reach out to a wider pubjithe Commission
introduced a ne requirement to translate its questionnaires into all official langtfages
for its most important initiatives. Questionnaires for other initiatives would, as a
minimum, be presented in English, French and German. All public consultations were
available inat least two languages in 2018 and 71% were translated into all official
languages (except Irish).

Consultees to the public consultation receiwatl these developments positively:
Responses from NGOs, in particular, indicated that multilingual quesiieanaere
necessary. Finallyyhile too early to determinghe growing volume of responses may

be linked to this greater accessibilitypy having consultations available in more
languages However, such developments come with a significant cost in terms of the
speed with which a policwitiative can be developedince a questionnasenay take 2

to 3 weeks to translateData nhowbecoming availabldollowing completion of phase
three of h eHave Your Sa&y we b wip make itapbssible tanaly® the geographical
distribution of responsén greater detail

As for other possible wayef increasng awareness and outread@pmmission staff
welcomed a greater involvement of local and matic@uthorities, Member States, expert
groups and Council working partiés gatheing evidence more effectively about the
different situations in the Member Statesd, where relevant, in the EU partner
countries Respondents suggested that awarers@sag campaigns should support
individual consultations. This was echoed by Commission staff and in the academic
literature. The literature review also highlighted a potential weaknssthat
consultationscurrently seem tooverly target those who alreadyave access to the
policymaking proces$s.

Duration of public consultations

Stakeholders will answer only if they have sufficient time to do so. National authorities
and local and regional authorities, in particular, have stressed the importance of having
sufficient time to prepare comprehensive responses. It is for this reasan g5, the
Commission committed in principle th2 weeksfor consultations andl weeks for
feedback The twelve-week duration is appreciated by mamgspondents to the public

" The translation of public consultations into Irish should be assessed onayeazsse basis until the

capacity to translate into Irish has been fully built up.

47 Question 9 of the public consultation.

Alemanno, A. (2015). How Much Better is Better Regu
(3), i 24; Dawson, M. (2016). Better regulation and the future of EU regulatory law and politics.

Common Market Law Review, 53(5), 120235; Eliantonio, M., & Sendzharova, A. (2017). The
European Unionbés New fABetter Regul ationd Agenda:
Journal of Law Reform, 19(2), 31 5 ; Gar ben, S. (2018) . An Ol mpact
Regulation. In S. Garben & |. Govaere (Edslhe EU Better Regulation Agenda: A Critical
Assessment . Bl oomsbury Publishing,; Pachl uU. (2015
better regulation agenda on consumer interests and policy. European Journal of Risk Regulation, 6(3),

375 377; Sarp , F. (2015) . ABetter Regul ati ono: Better
Regulation, (April), 116.
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consultatiofi’, although thditerature review noted thatithmay betoo short for replying
to consultations on complex isstfes

There is a need to consider the impact of any longasultationperiodon theoverall
time it takesto prepare a policy pposal Commission staff proved vegensitiveto this

issue and argued that public consultations (and the opportunity to provide feedback on

roadmaps)may substantiallydelay the policymaking proceswithin the Commission.
Staff argued for a shorter ress@ period o8 to 10 weeks.

While in 2015 and 2016 over 90% of public consultatiabgled bythe twelve-week
consultation periodn 2018this dropped to below 75%.

Consultation questionnaires

Although a relativly larger share of respondenitsthe public consultation were satisfied
with the clarity and neutrality othe Co mmi s squestionbaresalmost a third
expressed some dissatisfactioim particular, consultees argued that questionnaires
should be shorteanddrafted ina nontechnicaland non-biased mannein its opinion,

the REFIT Platform raised concernsabout the format, clarity and content of

consultation¥. The literature review also noted that participants are often prevented

from making comments outside of the mutioice quetions™. Since2017,it is always
possible to upload supporting materidl number of Commission staff indicated that

they did not have the necessary expertise to draft good, understandable and effective

questionnaires. They wanted more training and guelanc

Feedback to consultees

The impact assessment reppthe staff working documentaccompanying evaluations

or a selfstanding synopsis report should present the results of all consultation activities
undertaken. These should also be summarised in the explanatory memorandum

accompanying a Commission proposal. The aim is to provide feedback ahéowut
from consultees hebeen used.

Nearly 40% of the respondents to the public consultation were) (@issatisfiedvith the
way the Commission reports on the result of its public consultatind feedbacland
what is does with this informatioNGOsrespondingo the public consultation argued

that it is often difficult to discern how the consultation process has affected

policymaking. This is also supported by the literature reXiewlore generally,

49

50

51
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Question 9 of the public consultation.

Chase, P., & Schlosser, A. (2015). Better regulatiéim ongoing journey. European JournalRiEk
Regulation, 6(3), 37&79; Delogu, B. (2016). Risk Analysis and Governance in EU Policy Making
and Regulation. An Introductory Guide. Springer International Publishing Switzerland;

REFIT Platform opinion on submissions XXIl.4.a by the DIHK and XXb by a citizen on
stakeholder consultation mechanisms, adopted 7.6.2017,
https://ec.europa.eu/info/sites/infoffiles/xxii4dab_on_stakeholdesuitation _mechanisms.pdf

| mpact Assessment I nstitute. (2017) . F
what happened ?; Ranchordas, S. (2017
Regulation: the Strange Case lo¢ tConsultation on the Collaborative Economy,iB3l

For example, Bartlett, O. (2018). Reforming the Regulation on Spirit Dfirdes Example of Better

Regulation? European Journal of Risk Regulation, 9(2),i 3105 ; MaSnicki, J.
Governane thorough Better Regulation. Looking for the impact analysis approach to the
proportionality principle; Ranchordas, S. (2017). Consultations, Citizen Narratives and Evidence
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consulteego the public consultatioargued that there isorclear commitment on how to
use consultation results for policymakinighe REFITPlatform also asks in its opinion
for more transparency in the feedback provided

A wide range of consultees to tipeiblic consultatiorwanted systematic and timely
reportspresenting the results of consultation activities. They aksated contributors to
receivebetter individual feedback.

Staff Opinion

The quality, use and reporting of various consultation t@wés influenced bythe
resources availabknd theexpertisgorovidedto the staff that works on them.

This is reflectedn the results of Commission staff interviews. A number of stdifd

were interviewedhought that public consultation has a more limited role in gathering
useful evidence, particularly for teclally complex legislation. Targeted consultations
were perceived to be much more useful. Some Commission staff expressed a desire for
more flexibility particularlywith the requirement to conduct public consultations for all
evaluations and impact assessise In their opinion, the necessity for public
consultation should be assessed in the context of each new initiative. Similarly, a number
of Commission staff found public consultations burdensome, -¢omsuming and
resourcentensive processes. The rdsulere often considered disappointing in terms of
response ratesyerall coverage of stakeholdarsl quality of responses.

4. BETTER TOOLS FOR BETTER POLICIES
4.1.Impact assessment

Consultees overwhelmingly support evidet@sed policymaking. They also agtbat

the changes introduced in May 2015 have helped to consolidate the standing and culture

of the impact assessment. The better regulation guidelines and toolbox represent a
particular achievement because they provide a common framdevditie policy cyte.

This is reflected in the recent OECD comparative assesdinera Commission further

refined and improved its impact assessment policy maghtainedthe third-placed

ranking it had already achieved in 20Bit akehol der sdé conclerns gen
application of these guidance documents.

The Regulatory Scrutiny Board observes that impact assessments are carried out for a
wide variety of policy fields. For example, different types of initiatives require looking at
different types of impacisomemore easily quantifiable than others. In their opinion, the
Commission guidelines are sufficiently flexible to accommodate for this variety.

Based Regulation: the Strange Case of the Consultation on the Collaborativanizcdnall 33;
Willermain, F.., & Cioriciu, A. (2015) . The Better
but for what kind of EU politics? (39).

* REFIT Platform opinion on submissions XXIl.4.a by the DIHK and XXIl.4.b by a citizen on
stakeholder consultation mechanisms, adopted 7.6.2017,
https://ec.europa.eul/info/sites/info/files/xxii4ab_on_stakeholder_consultation_mechanisms.pdf

% hittp://www.oecd.org/governance/oecehulatorypolicy-outlook20189789264303072&n.htm
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Against this overall positive assessment, the following analyses key cormedns
attemptsto assess their magade It also analysesinderlyingfactors with a view to
makingpossible future improvements.

Which legislative proposalshould besupported by an impact assessnient

The Commissioris committed to preseimy impact assessments for its initiatives that

have significant impacts and particularly for those presentéts imork programmg.

The European Parliament and the Council have also committed to @xantte

Commi ssionds I mpact theslegislatigeprecedure.at t he out se

The Commission has clear guidance on when an impact assessment should be’prepared
Impact assessments are only prepared where they are fosehe decision to be taken

by the Commission. An impact assessment will not usuedlprepared if there is little
choice over the content of the initiative or if the impacts are not signifcant

There may be cases, however, where it is not possible or appropriate to follow each
mandatory better regulation requirement (including cagyat an impactssessment
where significant impacts can be expectédJhere may be a political imperatite

move ahead quickly, an emergency that requires a rapid response or a nesgplio

with specific deadlines in legislation whiatannot bemet on the basis of normal
planning.

Any resultingexceptionmust be centrally agreed within the Commission and brought to
the attention of external stakeholdef@a the roadmapor the inception impact
assessment anlde explanatory memorandumdjlternative wayshouldobserveas much

as possible better regulation princip(éke accompanying the proposal in question with
astaff working document presenting the available evidefodgrnal organisations such
as theélompact Assessment Instit@e continuously checkingvhether thisoccursin
practice".

The stocktaking has recorded a widespread concerstakgholdersabout what these
rules imply in terms of number t¢dgislative proposals without impact assessments. The
European Parliament hastad that approximately 30% of priority initiatives in the Joint

6 paragraph 13 of the interinstitutional agreement on bettemaking.

> See tool #9 of the better regulation toolbox on when an impact assessment is necessary:

https://ec.europa.eu/info/files/bettigrgulationtoolbox9 en

8 For exampleproposals to codify several legislative acts do not require an impact assessment because

thereareno substantive changes to the underlying legislation and therefore no impacts. In addition, it
may be possible to proceed directly from an evaluation dftiagi legislation to a legal proposal
without an impact assessment when the evaluation identifies speeifidefinedissues and there is

little choice about how to address them. For financial programaresmpact assessment is not
requiredanda simple exante evaluatioean beprepared instead

*  For example, a special regime applies to the Commission's proposals for a Council decision to

implement social partners' agreements under Article 155 TFEU due to the role and autonomy
entrusted by the Treaty to the social partnéms.other cases, there may be a political
imperative to move ahead quickly, an emergency that requires a rapid response, a need to
adhere to specific deadlines in legislation which cannot be met on the basis of normal
planning or a need to protect securdlated or confidential information.
https://ec.europa.eu/info/sites/info/files/bettegulatiorguidelines.pdf

80 https://www.impactassessmentinstitute.org/news/jo5pj1k319/Absercepact Assessmenoften

notjustified-or-contraryto-BetterRegulation
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Declaration signed by the three institutions do not have an impact assessméatly,

an analysis of all proposals linked to the Commissuank programmeAnnex| and I
betweer2015and2018 shows that 28% were not accompanied by an impact assessment
For 19.8%, no impact assessmentas actually neededccording to the Commission
requirementsFor theremaining8.5%, exceptiors were grantedrhe need to act urgently,

thus limiting the timeavailable to gather evidence and prepare an impact assessment
report with the associated consultation activities, thhasmost common reasgumstifying

such exceptions.rBposalsto address the migration crisis account tiearly halfof all
exceptionsbut there were othets tackle the security and economic crisgésentrary to

t he Commi ssi on O0alimitdmmbert om@opdsa(3%folatl cases), no
reason was publicly communicated for the lack of an impact assessment (be it due to an
excepion or not)

Stakeholdergonsult and appreciate the Commis$iaampact assessments. They notice
and complainabout cases where no impact assessment was providledEuropean
Parliament and the Council have been patrticularly cribeglause thepase eir own
analyses on the Commission impact assessnamshave reported that the impact
assessmermmnakesfinding political agreement easier. Civil society, social partiaes
the business and research communi@ssiderthat the absence of an impacsessment
undermines transparency and credibilfpme @mmission officialsconsiderexceptions
underminethe fair application of the better regulation system acmbssartmentgand
thusare an impediment tiouying into the system

Which impactsshouldbe assesséd

Respondents to the public consultations were generally positive ab@axtéiméto which
the Commission takemto accounevidence and impadéfs More than twahirds of those
who expressed an opinion thought the Commistades into accourdt leastpartialy
the evidence, social and environmental impagtd subidiarity and the role of different
levels of public authorities.

There is, however, also a cleakpectationthat mpacts could be better takentdn
account although ews differ on which impacts.Business organisations and many
public authorities support a strong focus on economic consideraitichsdingfor small

and medium enterpriseSKIE9 and the digital dimensiornndividuals civil society and
academia urge the Commissido look more at society as a whole and not to
overemphasise the need to quantify impacts. Respondents to the public consalkation
point to the impacthatlegislationhason equality, health, poverty and the safeguarding
of fundamental rightsand theneed to uphold environmental and consumer standards
Many consultees urge paying greater attention to the impacts on indsyitMeber
States or industrial sectors rather than providing aggregated estimates at EU level.
Purnhagen & Feindt (201%)point © the lack of a consolidated approach in this regard.
Some NGOs and acadenfitspropose systematically considering the Sustainable
Development Goals in impact assessments riegrating the six mainstreaming

1 Questions 3 to 5 of the public consultation.

2 purnhagen, K. P., & Feindt, P. H. (201Bgtter Regulatory Impact Assessment. European Journal of

Risk Regulation, 361368.

Renda, A. (2017a). How can Sustairebl De v el op ment Goals béBedtenai nstrea
Regulation Agenda? CEPS Policy Insights, 12(March),71
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objective§” set outby the EU treatiesOthers highlight the need to better assess impacts
on developing countries as a key prerequisite to live up to the EU commitment to policy
coherence for development.

The Council 6s Gener al Secretariat acknowl ec
for the legislative procedure. However, the Secretariat thinks that the impact assessment

could provide even greater valueitifanticipatel the concerns of Member States and

provided Member Statespecific information about the expected impacts of policy

options.

Union legislation may have particularly significant effects at local and regional levels

and for public authoritie@ t er r i t or i al i mpactso). This 1is
Committee of theRegions, the European Economic and Social Commétteknational
authoritiesIt was also raised by th@askforce onsubsidiarity andproportionalitydin its

report of 1QJuly2018°. The Commission has developed methodologies for territorial
impact assessmefitghat have been tested on a number of letjiglgproposals since

2016. The Commi ssionbés approach is to asses
the decisiormaking process and it is proportionate to do so (for example, if there are

large variations between regions). In its October 2018 Corivatior’’, the
Commission indicated that it intends to raise the importance of this issue in its guidance

to staff. However, it is not always obvious that such effects are likely or that the raw data
exist to allow a detailed assessment to be made. The anbtve involvementof local

and regional authorities in consultation processes is an essential element of improving the
quality of assessments of territorial impacts.

St a k e hdaemahe forgréater and more detailed analysis of impacts needs to be duly
taken into accountut as Smismaf% cautions, the list of impacts the Commission is
asked to address continues to grow.

The quality of analyses presented in impact assessments (and evaluations) is often
limited by the availability of relevant informatio@ommission officials draw attention

to the difficultiesthey have ingatheing reliable, comprehensive data and apply
methodologies coherently and transparently across a wide variety of policy fields and
across all Member States. This is part of a more general problem of knowing how
legislation is workingThe fact that only a tiny fraction @b-legislator® amendmentso

t he Co mmares assessed sach yealaces greater pressure on subsequent
evaluations to establish whether the resultant legislation works effectively and efficiently

® |n ther analysis, thesebjectivesare gender equality; the horizontal social clause:diserimination

on the basis of gender, racial @hnic origin, religion or belief, disability, age or sexual orientation;
environmental policy integration for sustainable development; consumer protection; securing
fundamental righté§Smismans & Minto, 2017).

8 https://ec.europa.eu/commission/sites/hmititical/files/reporitaskforce-subsidiarityproportionality

doing-lessmoreefficiently 1.pdf

% https://ec.europa.eulinfo/files/bettegulationtoolbox33 _en

7 COM(2018) 703 final of 23 October 2018 Communication from the Commission to the European
Parliament, thé&european Council, the European Economic and Social Committee and the Committee
of the Regions: The principles of subsidiarity and proportionality: Strengthening their role in the EU's
policymaking

%  Smismans, S. (2015). Policy evaluation in the EU: Thallehges of linking ex ante and ex post

appraisal. European Journal of Risk Regulation, 6(1), 1266
https://d0i.org/10.1017/S1867299X00004244S51867299X00004244
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Mechanismsto ensure that relevant performance data collected are also not
systematically established

The stocktaking exercise shows thahove and beyonds t a k e h teditichate s 6
individual preferences for specific types of impacts, there is a need to consider structural
issues such as the greltersity oftheCommi s s i diativies thespedificchallenges

of analysis at a supranational level and the existing constraints in termsitdble
resources, time and skfifs While efficiency gains and marginal improvements to the
current system are surely achievaaiel should & soughtthesefactors inevitably limit

the quality and breadth of the analysis and lead to differing viewvits proportionality.

The importance of preservirtpe balance and comprehensiveness of the Commission
approacho impact assessment should dieataken into account

One tool, too many objectives?

Impact assessments serve several purpdiest. and most importantlythey aim to
inform the Commissionds pol it iHoadver,tieyci si ons
also serve othemoals They promotepublic transparency and accountabilityy
explaining the evidence baand the analysithe Commission tooknto accountwhen
taking its decisionIn doing so,impact assessmen@re also a key document the
Commissioruses taeport on the regts of its consultations and their use. They also play
an important role in following up and reporting on the assessment of subsidiarity and
proportionality and, whenever relevant, variou®sscutting policy commitment®.
Crucially, they alsassist theeuropean Parliament and the Council during the legislative
procedure.Finally, by explaining expected causation chaissiting objectives and
estimating expected impacisppact assessmenshiouldserve asa key refeence point

for any subsequent evaligt.

Some Commission officialpointed outthat the final impact assessment report has to
satisfy competing demands atigereforerepresents a compromiseomeof the groups
consultedwondered to what extent impact assessments inform policy development a
opposed to merely justifying a pdetermined/preferred policy option. The Impact
Assessment Institute (2017among other stakeholders and authors) argues that impact
assessments should always be neutral and make a genuine attempt to assess all policy
options. Other Commission officialsquestionedwhether the resources required to
prepare an impact assessment were proportionate to the benefits and the limited
readership. Nonetheless, they find that the process of writing an impact assessment
provides agood, systematic preparation for later negotiations and communication about
the Commi ssionbs proposal s.

The40 or so pages of an impact assessneantprovensufficient in the case of complex
legislative proposals with many dimensio#d the same time, the impact assessment

% Timing constraintsin the evaluation and public consultation for the preparation of the impact

assessements supporting the proposals for the next Medium Term Financial Framework provide an
example.

0 SMEs test, innovation principle, competitiveness proofing, policy estuer etc

™ Impact Assessment Institute. (2017). Final sttdly year and a half of the Bette

what happened ?
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report and the technical information incdan beoverwhelming for the noexpert public
and a complex read for poligpakers themselvés

Respondents to the public consultation also frequently pointed out tfatdhemi s si on 6 s
impact assessments are outdated the moment they are published, because amendments
are rarelysubject toimpact assientsduring the negotiations between thelegislators.

The perceived partial implementation of fierinstitutionalAgreemenin this regards

widely seen as problematic.

The quality and objectivity of an impact assessment report is ultimately vouched for by
the Regulatory Scrutiny Board (sde3). Impact assessments are made puloigether

with the Board opinionwhen the Canmission proposais adopted The feedback
mechanism on proposakllows the public to provide its views ats quality and
objectivity.

Resources and support for Commission staff

In the Commission, policyeamsresponsible for individuahitiatives aredirectly tasked

with carrying out any accompanying impact assessment. Given existing safeguards on
the objectivity of the analysis, this t®nsidered alesirable feature that maxisas the
relevance of impact assessments for the policy process. It hasydm a cost as the
quality of impact assessments (and evaluations) reflects the diverging levels of expertise
and experience of Commission staffio do nottypically undertake impact assessments
(and evaluationson a continuous basis. Individual members of staff are unlikely,
therefore, to be expertsr evaluation and impact assessment methodol&@pyne
departments have support teams that can provide assistance. During the consultation
activities supporting thetacktaking, thee support units indicated that while there were
guidance documents, individual policy officers oftgninted outthey wereunder too

much time pressure to familiarise themselves sufficiently witeetticumentand that

there was too litd learningfrom the experience built up within the institutidBtaff
indicated a desire for more fateface meetings with experienced colleagtedearn

from them share best practice and nurture a common understaoido®gter regulation.

For examplethey suggested:

i a very early kickoff meeting of the project team with the better regulation
support units to discuss procedures, timelines, scope and methods;

T an earlier upstream meeting with the Regulatory Scrutiny Board to seek guidance
and avoid prblemslater down the ling

T communities of practice to learn from the recent experience of colleagues in
otherdirectoratesgeneral that have carried out similar projects and to share best
practice between better regulation support ynits

T facilitating a more effective use of thouse analytical capacity such as that
provided by JRC or Eurostat.

Finally, the consultations showed that policy officars of the opiniorthat they do not
have the time to follow more than the basic training courses. Conskgu®more

2 The General Secretariat of the Councilstressed the importance ofexkeutive summar in

comparison to the lengthgnpactassessmeritself.
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specialised knowledgefdr example about quantification and subsidiarity) is not
systematically acquired.

4.2.Evaluation

The various consultation activities revealed several important issues about the
Commi ssi onods practices on eval uati on. The
complemented by reports from the European Court of Auditors anél #s&force on

subsidiarity aml proportionalityd The Court found thathe Commission tthdesigned a

system which is, as a whole, wellanaged and qualityontrolled”®. The OECD has

recently reported that the use of evaluagibna s | mp r o v eedaluatidnrsystent U 6 s
scores highly in the OECDOY (4Bh@itof 30egul at c
jurisdictions) and has increased its ratgigce the previous rating 2015. The opinion

of respondents to the public consultafibis mixed, beingmore or les equallyspread

between satisfied, neutral dissatisfied

The Commission, the other EU institutions and consultative bodies use evaluations to
learnto what exenEU policiesand speding programmese workingand to gain new
insights. Results are usdd decide whether legislatioand programmeshould be
revised but evaluations are really useful when theywaedl timed designed to address

the key questions and of sufficient quality to provide credible and pertinent answers.
Stakeholders have raiségsues for all of these factors as described below.

Timethe evaluation appropriately

The systematicevaluation of legislation and programmes as part of an integrated policy

cycle was one of the principal changes introduced in May 2015. Commonreguses

that we should know how legislation works before making proposals to revise it.
Commi ssion officials had mixed views about
that it is intuitive and logicalas it closes the policy cycle. Others suggesteciding on

the need for evaluations on a céigecase basis. European institutipaad in particular

the Council and the European Economic and Social Commfitedy supported the

principle.

Progress is also being mad@epriinncaippplley.i n§g8 % h
assessments for amendments of legislatior?®i8 were also accompanied by an
evaluation. This is up from 50% in 2016.

Evaluatingbefore taking further action is one thing. Evaluating when there are solid
conclusionsto draw isanother matterMany respondents thought that legislatwas

given insufficient time to work before initiating evaluations. Evidence from the literature
suggests that evaluations carried out too early may not lead to conclusive results and
need to be coplemented at a later std§eThey suggest that evaluations required by
legislation should be carried out at a moment in the policy cycle when impacts have

3 Special report 16/2018 Epost review of EU legislation: a wedistablished system, but incomplete

https://www.eca.europa.eu/en/Pages/Docltem.aspx?did=46063

" http://www.oecd.org/governance/oecehulatorypolicy-outlook20189789264303072n.htm
75

Question 11 of the public consultation.

® EPRS. (2017). BEaluation in the European Commission. Rolling Cheisk and State of Play. (Vol.
12).
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materialised and data are available to pursue a meaningful evaluation. Improvements can
be made if thre is a shared understanding between the European Parliament, the Council
and the Commission on when to require an evaluation (as opposed to other

implementation issues such as transposition reports). The European Court of Auditors
also raised these issumits 2018 audit on epost reviews.

A specific challenge in this regard concesending programmes for which many
respondents thouglthat the evaluation could provide more insight and useful learning
for subsequent programmes. A key concern is é¢hdof-programmeevaluations come
when the programmes of the next cycle of the multiannual financial framework have
alreadybeen decided. Similar views have been expressed in the academic liférature
Many respondents suggested reconsidering the timipgogiramme evaluationbut this

is challenging given thatlue to the need to have a seamless transition between budgetary
periods,underlying projects funded by a given multiannual financial framework will not
have been completed by the time the next &éaork has tobe preparedMid-term
evaluations of an ongoing programme that are used for preparing a new generation of
programmes would be more useful when building also on the results of the preceding
programme.

Then evaluate well

Several interest groupthe Regulatory Scrutiny Bodfdand theGeneral Secretariat of

the Council observed that thé o mmi s ®valoatiohssvere of lower quality thaits

impact assessments. In the literature, it is acknowledgedhthadespread practice of
policy-relatedevaluations started somewhat later than impact assessments and need more
time to mature furthemarticularly in terms of design and methodologle$he Board
frequently raised issues with design and methodology. Commission departments grapple
with severalwell-known practical evaluation challenges, including when to evaluate and
how tobest ensurewnershipandindependence.

Timing obviously plays a rolen the final quality of an evaluatipbut dataavailability

and data qualitymore generallyare astrong concern for several interest groups. On
guantification, a number of Commission officials thought that the lack of appropriate
data is the most important problem affecting the quality of evaluations. Comparable EU
wide data are often not availaplehich makes it difficult to quantify impacts. Some of
the literature reviewed made a similar p8intThe European Parliament Research
Service suggested applying clear quality criteria, in particular forgoeernmental data,
together with a clear prioritigan for data collection. The Committee of the Regions sees
a rolefor the newly createdNetwork of Regional Hubs for EU Policy Implementation

" For e x abwvgluhtien could @éome too late to inspire the next programme dund Smi s mans,

2 0 1 Einphasié on the timing of analysis is crucial for being ablafiarm the legislative proceés

( Br o u g h e Given tAellehdih of thedolicy cycle, evaluation cannot meaningfully start before a
minimum of ten years from initial work on a proposdiisTperiod exceeds two EC termd¢Golberg,
2018).

8 https://eceuropa.eu/info/publications/regulatesyrutinyboardannuaireport2017_en

" Smismans, S. (2015). Policy evaluation in the EU: The challenges of linking ex ante and ex post

appraisal. European Journal of Risk Regulation, 6(1), 1266
https://doi.org/10.1017/S1867299X00004244S51867299X00004244

8 ForexampleGol ber g, E. ( 2018 uropednReidnStgle, (9%De Fea,lAg2017p nod: E
Better Regulation: Scrutiny of EU Poiés. In A. De Feo & B. Laffan (Eds.), Scrutiny of EU Policies
(pp. 2 13). European University Institute, Robert Schuman Centre for Advanced Studies.
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Review (RegHub) ® in gathering data on regional impacts to inform better the
Commi ssionbs evaluations and i mpact assessm

Some Commission officials think that the evaluation process is too long and that
systematic data collectionia well-defined monitoring(instead of adhoc collection)

would substantially shorten the evaluation procasd improve the quality of the
analysis They noted that there is a trao# between the pressure to reduce the
administrative burden of systematic monitoring in the origipeoposal and the
availability of evidence when it comes to the evaluation. Solutions may emerge when
paragraphs 22 and 23 of theerinstitutional Agreement on Better Laviaking will be
implementedn amoreconsistent manner. This calls on the thresitutions to consider
including monitoring and evaluation provisions in each basic act of Union law. A good
Impact assessment forms the basis for a good evaluation because the impact assessment
sets outproblems, objectives and indicators to monitor and appraise the success of the
policy. Subesequently, to avoid esssive administrative burderegislative proposals

need to establishdequatenonitoring requirements and data collecti@rifying that the

data is not already being colleted under some different legislative framework.

The way in which evaluations are carried out and presentadoiherfactor affecting
their quality but viewson thisappear tovary.

Whether the Commission should conduct leaions internally or involve external
contractors or other institutiomaet with mixed viewsCommission officials shared the

view that conducting the evaluation internally allowshouse expertise to be built up

and used morérequently Some officialswere also sceptical about the quality of the
contractorsod work and the quews$wetegxpressedser vi c
in the literatur®. In particular, various authors questioned@e mmi s sapazity tos
conduct its own internal congations while others thought that external evaluations
were more objectivewhich was important for spending programmes but less so when
evaluating legislation. Some authors questioned the ability of external contractors to
perform policy evaluations. Aumber of Commission officials thought thatwias
necessary to use external studies due to the limited capacity to cope with an increased
workload and sometimes the need for specific (methodological) expertise. Some of the
respondents to the public constlon argued that evaluations should dugsourcedor
conducted by the European Parliament and the Member States.

Some Commission officials and respondents to the public consultation called for a
flexible application of the rules and procedures to makduetions more meaningful
given the wide variety of policy areasvered byevaluations. Others urged for additional
codification, standardisation, formal oversight and requirements to ensure that the
scientific evidence and analyses are of the higheslitguAdditionally, respondents to

the public consultation and the European Econoamd Social Committeewanted

8 https://cor.eurpa.eu/en/ouwork/Pages/networkf-regionathubs.aspx

8  Eliantonio, M., & Spendzharova, A. (201M.he Eur opean Unionds New fABetter
Between Procedures and Politics. European Journal of Law Reform,i2)9(13 15.
https://doi.org/10.55%EJLR/138723702017019102001

Ruh!l, G. (2017). ( Ex post ) Evalwuation of Legisla
Private International Law.

Smismans, S. (2017). The Politicization of ex post Policy Evaluation in the EU. European Journal of
Law Reform, 19(12), 74 96. https://doi.org/10.5553/EJLR/138723702017019102005
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evaluations to address more comprehensively the transposition of directives into national
law and the mannen which they aremplemened

Finally, evaluation lessons must be clearly communicated and brought to bear on
policymaking. Theaequirement for aevaluation staffvorking documerit introduced in
2015aimsto present the results of the evaluation process in ssteitling and uniform
format. Commission officials generally satvas helpful in logically structuring the
assessmenbut they considered it unsuitable for communicating with the puahd

some thaght it redundant when there is a good evaluation répatthas been prepared

by external contractors.

Analysis of empirical evidence shows that the links between impact assessments and
evaluationswerelimited in the past. The European Court of Audi® reported thain
legislation adoptetdy Council and European Parliamémtween 2014 and 208X post
reviews were not always used when preparing impact asses&msateral respondents

to the public consultation also said that the evaluation resedidedl to be utilised better
when performing impact assessméhts

4.3.Regulatory Scrutiny Board

Providing the best possible basis for timely and sound policymaking requires the capacity
to providehigh quality objective analyses of what works, what doesanotwhy. Under
Commission policy, a Regulatory Scrutiny Boatke( Board scrutinisesthe quality of

such analyses and suppdtisirimprovement. This is in line with OECD best practfées
according towhich regulatoryoversight by a standing body close to the centre of
government sbuld play a key role in this context.

The Board was set upby the President of the Commissias part of the overall May

2015 better regulation packadge.has seven fultime membersvho do not have any
policymaking responsibilityEach member serves for a period3ofears. Three members

are also recruited from outside the EUOS
substantidy strongerguarantees ctheBo ar d 6 s i nnderepcisimyits esaruting
function compared to its predecessor, the Impact Assessment Board establ&J@E in

What does the Board do?

8 A staff working document is prepared by the Commission departments and is not a piditicalent

which is formally agreed or adopted by the College of Commissioners. It shiiidle onlfactual
information.

8 van Golen, T., & van Voorst, S. (2016Yowards a regulatory cycle? The use of evaluative

information in impact assessments angpest evaluations in the European Union. European Journal
of Risk Regulation, 7(2), 38403.

ECA. (2018). Expost review of EU legislation: a wedlstablished system, butcomplete. Special
Report of the European Court of Auditors 6/2018, (16)

For matters of urgency, evaluations are sometimes carried outdshekk with impact assessments

(see toolbox tool #5attps://ec.europa.eu/info/files/betiegulationtoolbox52_en). Commission

officials had mixed views on impact assessments and evaluations carried owb-back. Some

thought that in this case the evaluation resulight be pe-judged and thus not useful to inform the

i mpact assessment. Ot hers found it a pragmatic
principle.The European Court of Auditoh&s made some similar observations.

85

86

8 http://www.oecd.org/gov/regulatonyolicy/governanceequlators.htm
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The Boardperforms a quality check ampact assessments and evaluations to improve
them andultimatelyto improve theCo mmi ssi onds proposals and t
by the celegislators.

Box2. The B o aitgotvswor® r k

6The Board evalwuates the quality of an

Better Regulation Guidelines and verifies whether the minimum standards are met. How,
doing so, the Board also takes into account the context of each igitatd/the proportionalit
of the analysis, meaning that the depth of the analysis should match the importance
initiative. It considers how an individual initiative fits within the wider sectoral reguls
environment, to what extent it respondgtitical orientations that have already been agree
the relevant EU institutions, and whether there is a legal obligation to act. Timing constrg
the initiative are sometimes a factor when judging the availability of evidence, of
evaluatos and of comprehensive stakehol der g

The Boarddés mandate is wider than that of
selected evaluations (and fithess checks) in addition to all impact assessumaisks

their quality before they ars har ed wi t h t he Commi ssi onds
interservice consultation and issuesommendationfr their improvementin 2017, the

Board introduced positive and negative opinfdrier evaluations. Additionallyin late

2016the Board began distinghigsg betweenjpositive opinioné and ositive opinions

with reservation§for impact assessments. It also overhauled its system of indicators to
monitor the quality ofthe reportssubmitted The new system consists &0 quality
componentgor impact assesment¥ and6 quality componentfor evaluation®". These

allow the Board to track changes in the quality of an impact assessment or evaluation.

What hasthe Board dme?

After replacing the Impact Assessment Board in May 2015, the Regulatory Scrutiny
Board became fully staffed and operatiomathin the following year. Each year he
Board publishes reports on its own work that also provide insight into the wider
application of better regulatiofi.

The following tableand grapk present key statistics ontBeo ar d 6 s activtiesut i ny
since itscreation

Table 4 Opinions issued by the Regulatory Scrutiny Boargd20152018

RSB opinion 2015 2016 | 2017 | 2018

Impact First Positive 15 22 12 22

8  hittps://ec.europa.eu/info/law/lamakingprocess/requlatorgcrutingboard en#annuakports

8 Negative opinions for fitness checks and evaluations do not imply that the report to the Board has to be

submitted again, as they do for impact assessments.

% Context and scope; Problem definition and use of evaluation, Subsidiarity and EU value added:;

Objectives and intervention logic; Baseline and options; Impacts; Comparison of options and
proportionality; Future monitoring and evaluation; Consultatiomrination base and methodology;
Presentation.

1 Design and methodology; Effectiveness and efficiency; Relevance and EU value added; Coherence;

Validity of conclusions; Presentation.

92 https://ec.europa.eulinfo/law/lamakingprocess/requlatorgcrutingboard en#annuakports
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assessments| submission | Positive with reservations 0 13 18 33
Negative 14 25 23 21
Second Positive 10 16 7 9
submission — - -
Positive with reservationg 0 0 16 9
Negative 1Hx* 1 2 1**
Evaluations | First Positive - 10 8
submission : I
Negative - 7 3
Second Positive - 4 1
submission : -
Negative - 0 0
* In 2016, evalwuations recei vedroonpe gnaitoinvse ®wi t h c ommen

** a third submission received a positive opinion with reservation
*** no proposal waspresented following the negative opinion

In 2015, the Board's recommendatidios impact assessmenfecused primarily on

defining the problems to be tackled, considgrand preseimgs t ak e h ol cdamdr sé vi e
descrbing and assegsgyo pt i ons. In 2016, the Boardds an
anal ysi s and devel opment of options as 0c
opinions were most often issued when the rationale for policy action was not convincing

or the analysis of the base and options showed shortcomingys.2018, the Board

highlighted problem definition, use of evaluation, the design of options and their
comparison as being initialthe weakest part of impact assessments.

Comparable statistics for evaluations were add for the first time in 2017.
Coherence, presentatiorelevance and EU value added were the most common issues
raised when the Board issued negative opiniditee Board observed that often the
evaluation questions were not appropriate or could nonbe&ered. Additionally, they
pointed out that often either dateere not available omwere not compared against a
baseline or definition of success.

Whathasthe Board achievd?

The Boardacted ashe Commissiod guality controlbodyfor the analysis syporting its
political decisions. In principle, when the Board issues a negative opinion on an impact
assessment, the policy process is put on hold until the quality ahttexlyingevidence
reaches a sufficient level. This has been the normthige cases®, however, the
Commission took the political decision to go forward with an initiative despite the
absence of a positive Board opinion vouching for the adequateness of the underlying
impact assessment. In all ofhese casesthe Commissioncarried through onits
commitmentof May 2015 to explain publicly why. Initiatives were also typically adapted

to addresshe weakeness@s the underlying evidence base

% Review of the appropriate prudential treatment for investment firms COM(2017)790

Renewable Energy Directive COMY26/767

Proposal for a regulatioon a framework for the free flow of ngpersonal data in the European Union
- COM(2017)495
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Box 3. An example ofa proposal presented after a negative opinion by the Board

Aln thenegative opinion on the impact assessiiant the proposal for a framework for the fr
flow of nonpersonal data in the European Union, the Regulatory Scrutiny Board found t
report did not make the case for EU action and did not assess apprpphiatptoportionality]
of the options. The revised report received a second negative opinion from the Reg
Scrutiny Board. The Board found that the report particularly failed to make the case for|
right for the portability of cloud services. Thetiative was adopted by the College without {
provisions establishing mandatory portabilief cloud services but with selfregulatory
measures instead.

The Board also managed to improve the quality of the draft impact assessments and
evaluations sumitted to it. Evidenceof its success in doing so comes from several
sources. First, the rate of negative opinions has been dropping for both impact
assessments and evaluatiinSecondly, the monitoring system established by the Board
shows that the quaity of the draft impact assessments and evaluatisusmittedis
improving gradually. Thequality components applied by the Boaatso show a
improvementn qualityf ol | owi ng the Boardodés scrutiny. T
are improving the most. However, the Commissioglepartmentsare less diligent in
improving draft impact assessments that receive a positive opinion with reservations.
Early meetings between the Board and the team drafting the impact assessment or
evaluation significatly increased the quality of the submitted reports.

Finally, consultation activities undertaken by the Board and by the Commission
departmentseveal that the Board is widely seen as adding value to the policymaking
process and improving impact assessta and evaluationsNearly 90% of the
respondents to the public consultation who were familiah e Board think it adds
value to the regulatory proces€ommission officials view the regulatory scrutiny
process (with a hearing at the Board) as priogdexcellent preparation for the
negotiations withthe European Parliament and the Couacil as an opportunity to
rehearse how to explain their proposal to-e&perts.

Evidence andthe general viewsof stakeholdersthus suggest the Board has been
performing its tasks in a successful mantéswever,some areas of conceramain

First, despite stronger assurances of independence and a high rate of negative opinions,
views on the Boardoés i mpart iPeoposalsioinarease i ndep
independence were most commonly voiced by stakeholders in the public consultation but

also by the CouncilThe lattterwants the President of the Commission to establish a
secretariat for théBoard that is independent from the Commission and to reciuit al
members externally. However, Meuw®&seautioned that true independence was most

likely unattainable angerhapsundesirable, given the need to retain the relevahtee

impact assessment to the policymaking process.

Secondly,eme Commi ssion officials expressed con
additional analysis and information are not proportionate to the specific initiative.

% https://ec.europa.eu/digitalngle market/en/news/proposetqulationeuropearparliamentand

councilframeworkfree-flow-nonpersonaidata

% For a more detailed explanation of the latter dSeftps:/ec.europa.eu/info/law/lamaking

process/regulatorgcrutinyboard en#annuakports

% Meuwese, A. C. M. (2015). Regulatory scrutiny in transition. European JourmiklofRegulation,

6(3), 359 360. https://d0oi.org/10.1017/S1867299X0000475X
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Additionally, someCommission staff expressed concern that the Board does not apply its
standardsconsistentlyto all impact assessments (such as its demands for quantified
information). Few pofessionals responding to the public consultation and académics
find thatexternalexperts, such as economists and social scientmifg usefullysupport

the Boardon a cas#y-case basis

Thirdly, t he public is | argely umaomgindeiduast t he E
respondingto the public consultation 320 (74%)out of 433said that they were not
familiar with the Boardr barely spcompared to 6430%)out of 163professionals.

Finally, there are contrasting views on whether the Board should expand its activities.
The academic literature and various stakeholders have suggested widening the role and
responsibilities othe Board so thait becomesa body ensuing compliance with many

more aspects of better regulatiolor example, checking the quality of roadmaps,
scrutinising more evaluations, checking delegated acts and the final content of legal
proposals (in relation to the impact assessmamt)sanctioning exceptions from better
regulation requirements. Moreover, some acadefhéopect that the Board witlevelop

to ultimately serve the European Parliament, the Council and the Commission.*Others
see the Board moving to an oversight role in anner similar to the Court of Justice,
European Court of Auditors or the Ombudsm@heCo mmi s si on foseachr opos al
institution to be able to call for an independgrdnel to assess the impacts of
amendmentso the legislative proposal was discardkaling the negotiation of the 2016
InterinstitutionalAgreement omBetterLaw-Making

4.4. Subsidiarity and proportionality

The Union must respect tip@wersgiven to it by the Member States. Protocols No.1 and

No.2 of the Treaties create the mechanism to enbigdappens and they give national

parliaments a key role in checking conformity with the subsidiarity principle. The
Commission presents an assessment of subsidiarity and proportionality of its proposals

both in the impact assessment report and inxpieatory memorandum accompanying

the Commi ssionés | egal proposal. The Commi
assessment into all official languages but does translate the explanatory memorandum.

The Commission has established guidance on how to petfiese assessmetifs

However, most assessments of subsidiarity presented in impact assessments tend to be
rather general and qualitative in nature. They appg¢ahe beginning othe impact
assessment report and do not use relevant analyses which ¢emne the report as part

of the assessment of policy options. The assessment of subsidiarity is also separate from
the assessment of the proportionality of the various policy options. This is confirmed by

" Radaelli, C. M. (2018). Halfway Through the Better Regulation Strategy of the Juncker Commission:

What Does the Evideec Say? JCMS: Journal of Common Market Studies, 56,985
https://doi.org/10.1111/jcms.12768

% Meuwese, A. C. M. (2015). Regulatory scrutiny in transition. European Journal of Risk Regulation,

6(3), 359 360. https://d0i.org/10.1017/S1867299X0000475X

Wiener, J. B., & Alemanno, A. (2017Comparing regulatory oversight bodies: the US Office of
Information and Regulatory Affairs and the BRé¢gulatory Scrutiny Board. In S. Re8ekerman, P.

L. Lindseth, & B. Emerson (Eds.), Comparative Administrative Law (2nd ed., pp3333 Edward
Elgar Publishing. https://doi.org/10.4337/9781782540854

See tool #5 on Legal basis, subsidiarity and pribmuality: https://ec.europa.eu/info/files/better
regulationtoolbox5_en
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responses to the consultation that stated tha¢muassessments are overly legalistic and
formalistic and that assessments should be based on evidence. Professionals noted that
harmonisation and crog®rder activity were too often uséaljustify EU action. In this

context, it was stated that 20 or radifferent national approaches do not necessarily
imply a need for harmonisation, but could also be evidence that the Member States have
successfully tackled the problem.

Therefore, thedrask force on subsidiarity, proportionality and doing less more
effi ¢ i esettugbyPdesident Juncker did November2017 ncludedrecommendations
meant to impove the assessment of subsidiarity and proportionality in its final t&port

Box 4: Taskfo r c leyprecommendationsn impact assessmesit
Recommendation 1

A common method (filassessment grido) shoul d
by national and regional parliaments to assess issues linked to the principles of subsidiari
(including EU added value), proportionality and the legal basis ofiew and existing legislation.

This assessment method should capture the criteria contained in the Protocol on subsidiarity a
proportionality originally attached to the Amsterdam Treaty and relevant jurisprudence of the
European Court of Justice. [A proposed model assessment grid is annexed to this report]

During the legislative process, the European Parliament and the Council should systematical
review the subsidiarity and proportionality of draft legislation and the amendments they make
using the conmon method. They should take full account of the Commission's assessmg
presented in its proposals as well as the (reasoned) opinions of national Parliaments and
European Committee of the Regions.

Recommendation 5

The Commission should ensure that itsimpact assessments and evaluations systematica
consider territorial impacts and assess them where they are significant for local and region
authorities. Local and regional authorities should help to identify such potential impacts in their
consultation responses and feedback on roadmaps.

The Commission should revise itsbetter regulation guidelines and toolbox accordingly and
address issues linked to the implementation and EU added value of legislaticemd to ensure
greater visibility of the Commission's assessments of subsidiarity, proportionality and relevar
territorial impacts in its proposals and accompanying explanatory memoranda.

On 230ctober2018 the Commissioralready set out in broad terms how would

respond to theaaskforcé®> | n particul ar, it commi tted to
assessing subsidiarity and proportionality in its better regulation guidande asel the

grid to present its findings in impact assessments, evaluations and explanatory
memorand&®>. To awid a piecemeal approach, this should be done concomitantly with

any revision / update of better regulation guidelines and tools the next Commission may

101 hitps://ec.europa.eu/commission/sites/hmtitical/files/reporitaskforce-subsidiarityproportionality
doing-lessmoreefficiently 1.pdf

192 cOM(2018) 703:Communication entitled:d T h e  p r of rsubsidiatite and proportionality:
Strengthening their role in the EU's policymakingd

193 The Commission also committed target the views of local and regional authorities betteitsin

consultation activitiesand to bok more carefully at existingegislation (including delegated and
implementing acls from the viewpoint of subsidiarity, proportionalitylegislative density,
simplification and the role for local and regional authoriti@iese issues are dealt with in other
sections of this document.
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opt for. It will then need to be decided whether the assessment grid should be annexed to
the impact asessment report or attached to the explanatory memorandum accompanying
the Commi ssionds proposal (whet her or not
memorandum is translated in all languages, it would offer a wider coverage and reach but
would implyadditional translation costs.

5. KEEPING THE EXISTING STOCK OF LEGISLATION FIT FOR PURPOSE

Legislation should remain fit for purpose and deliver the results that EU lawmakers
intendedand peopleexpected The Commission focuses on tackling unnecessary costs
and eliminating administrative burdens without compromising policy objectives. Making
legislation simpler and less burdensome also improves implementation and enforcement,
and ultimately delivers better results.

To pursue these objectives, the Junckemmission progressively mainstreamed the
REFIT programme, supported \tith the establishment of the REFIT Platforand
communicated more extensively isresults.

5.1.The REFIT programme

REFIT isthe programmef or t he Co mmi sssure exiéng legslation i® ns t o
simpleefficient and fit for purpose.Strengthened in the May 20Xetter regulation

package, the REFIT programmeas mainstrearad in 2017% The Commission now

seels to achieve REFIT goals whenever any existing law is due to be revidwed

exact operational implications of this were explained in an appropriately revised version

of the better regulatiotool®. In addition, allevaluations noveeek toidentify elements

for simplificationandburden reduction

While the Commission hagpeatedly stressed that REFIT is not deregulatory and does
not undermine existing policy objectivby removing unnecessary cqstssponses from
some NGOs andndividuals to the stocktaking exerciseontinue to criticise the
Commi ssi onods atipgo at oriskc docialf environmeatal, consumer and
employment objectives. National authorities in the stocktaking consultation supported the
Commi ssiondés efforts to review and simplif
suggested t hat t h e progammenishosild oiderdtity RBFO r k
evaluations/initiatives that could be agreed in the political declaration on priority
initiatives pursuant to thénterinstitutional Agreement on Better LaMaking. The
Committee of the Regionsonsidersthat REFIT providesain essential focus tassess
whether implementation is practical and feasible. The Committee also suggested
involving the REFITPlatform more closely in evaluations.

Commission officials recognised that the REF@rogramme is important for
communi cation pur poses t o emphasi se t he E
unnecessary costs ata dressthe value the Union places on engaging withpegsple

1 SswWwD(2017)675 Overview of the Unionés efforts to
https://ec.europa.eu/info/sitagb/files/overviewunion-effortstosimplify-andto-reduceregulatory

burdens_en.pdf

1% See tool #2 on the Regulatory Fitness programme and the REFIT Platform:
https://ec.europa.eulinfo/files/bettergulationtoolbox2_en
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The challengesof quantifying regulatory burdens is an aspect of REFIT deaeral
officials underlined.

5.2.REFIT Platform

The Commission established the REFIT Platform in May 2015. The key purpose of this
expert groupchaired bythe Commissiod &irst Vice President is tprovidethe REFIT
process withbottomup input by collecing and consideng stakehédd er s 6 vi ews
possible improvements to legislatiomhe Platformissuesrecommendationgo the
Commission, whicltcommitted itself to explaisystematicallyhow it intended to follow

up on these The Platform comprisesvb groups. The first is made up of experts from
different parts of civil societywhile the second group has an expert from each Member
State government. It met for the first time in January 2@d®wing the formal process

to appoint its membersBy 31Decembef018 the Platform hd received 684
submissions from various parts of civil society. The Platform responded to all of these
submissions and adopted 89 opinions covering 129 of the submt§&ions

Table 5 REFIT Platform -related activities.

Numbers 2015 2016 2017 2018
Feed_bacILi oMt et,rhetr 294 212 64 112
website and O6Hav
Platform opinions - 24 45 20

*Includes 34 submissions sent to the Commission in 2014 before the Platform existed.

Business associations and EU citizens accounted for almost three quarters of all 684
submissions. Public authorities (including local and regional authorities) accounted for
approximately 5% of submissions. The 268 submissions ifidimidualsresulted inonly

five opinions of the PlatformThis is because they were largely covering otheeasmr

issues than thos the remit ofthe REFIT platform.Individual submissions covered
many policy areas but treweamostcoveredwas agriculture (30) followedybfinancial
services (13), education (13) and the internal market (12).

Box 5. Organisations making submissions to the REFIT Platform

1% several submissions from stakeholders simply included requests for information or addressed subjects
beyond the mandate of the REFIT Platform.
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Number of submissions by type of organisations (684)
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Box 6. Policy areas covered by the submissions to the REFIT Platform
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Number of submissions (129) covered by the adopted
opinions (89) per year
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The consultation activities revealed mixed opinions from external stakeholders and
Commission staff. Stakeholders want a wider mandate and better reporting on the follow
up to opinions. A number of Commission officials find #latform provides little adeld

value to what they already know but requimedatively disproportionate resources.
However, some Commissionofficials recognised that better ways to gather evidence
from regional and local levels (perhaps via the Committee of the Regions) and from
closer links with stakeholders through dedicated conferewoesdd be beneficial

Industrial organisations pointed to the need to raise awareness about the Platform to
increase submissionsn potentially problematic legislation. The Commission is also
urged b publish information on measures that are implemented following each Platform
opinion. There should also be better guidelines on how to create a good submission to the
Platform and more focus on reducing costs and burdens for SMEs.
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The stakeholder groupf dhe Platform has generally taken a more proactive role in
setting priorities and leading the work on individual opint8hsExperts from the

national administrations have preferred not to specify priorities in the absence of clear

instructions from theigovernment®®. TheP | at f owermmiest grgup has also set
clear limits on the number of opinions it is willing to address at any one time (between 5

and 15) and to ensure a clear demarcation between the work of the Council and that of

the Platform.

Govermment responses to the consultation activities clearly support extending the
mandate of the Platform into the next Commissiadraising theawarenessf its work.

This is perhaps illustrated by the fact that 40%hef individualswho responded to the
corsultation did not knowwhetherthe REFIT Platform was effective in identifying
legislation that can be simplified. They indicated that information is not readily available
and is not advertised@he process followed is also difficult to understand.

The Euopean Economic and Social Committee indicated that it would like a stronger
representation in the Platform to reflect the interests of its constituents. It would also like
the Platform to address cresstting topics to improve the quality of legislatiom
addition to tackling unnecessary costsdthis may include identifying the need for new
legislation. The literature review also highlighted tRd a t f marrow6fecus on
reducing unnecessary regulatory ctsts

A dedicated stocktaking exercis@adertaken by the REFIT Platform has resulted in an
opinion on Future prospetté It indicates that the Platform itself is satisfied with its
contribution to the REFIT agenda and proposes to continue in its current form, with a
Stakeholder group and a Gomment groupThe Stakeholder group and the Government
group suggest improvements, which are detailed in the oplienCommittee of the
Regionsannexed its views to the opinion.cthinsiders that to better achieve its goals, the
REFIT Platform should badapted in terms of approach and structure to review existing
legislation also from the perspective of subsidiarity, proportionality, legislative density
and the role of local and regional authoriti&s.

Stakeholders wanthe Platformto be more productiveto gather more ideas for
simplification and for concrete changes to flow more quickly from those ideas.
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Working methods of the REFIT Platforgovernment group (minutes of the government group
meeting of 23 November 2016https://ec.europa.eu/info/law/lamakingprocess/evaluatingnd

improvingexistinglaws/refitmakingeulaw-simplerandlesscostly/refitplatform/refitplatform:

meetings_en

See Section 5.3 of the REFIT Platforjoint group minutes of 20 8ptember 2016.
https://ec.europa.eu/info/law/lamakingprocess/ealuatingandimprovingexistinglaws/refit

makingeulaw-simplerandlesscostly/refitplatform/refitplatformmeetings _en

Alemanno, A. (2015). How Much Better is Better Regulation? European Journal of Risk Regulation,
(3), i 24; Smismans, S. (2017). @HPoliticization of ex post Policy Evaluation in the EU. European

Journal of Law Reform, 19(2), 74 96.

REFI'T Platform opinion
March 2019:https://ec.europa.eu/info/files/refilatformrecommendationrborizontalissuesxxiilOa-

XX 17l F ultOu rae ApRrECFS| pTe cR Isadt, f oa do |

refit-platformsurveyfuture-prospects_en
REFIT Platform opin on XX I | .

10.
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March 2019:https://ec.europa.eu/infiles/refit-platformrecommendatiorborizontatissuesxxiilOa-

refit-platform-surveyfuture-prospects _en
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The Taskforce onsubsidiarity andoroportionality recommersdit hat t he Commi s s
REFIT Platform be adapted to review legislation from the persgeci subsidiarity,
proportionality, legislative density and the role of local and regional authorities. The

Task force noted that theomposition of the Platfornmight also need to change to

include a greater presence from local and regional authoftiemger links to the work

and networks of the Committee of the Regions could also be considered. The
Commission echoed these views in its Communication on the principles of subsidiarity

and proportionality published on Zxtober2018.

5.3. Communicating REFIT activities

The Commissiod svork programmes flag its key REFIT inititaes. TheCommission

has also begun to report annually on its efforts to simplify legisfaibfiandevery year
publishes online a REFIT Scorebodfd that monitors simplification initiatives
throughout their life cycle. The Scoreboard provides a comprehensive overview of the
REFIT results achieved under each of the Juncker Commisgolitical priorities. The
Commissio® sfollow-up to the REFIT Platiorm opinion is explainedin the
Commissio® saannual work programme and in the followiup report To improve
transparencysinceJuly 2017impact assessmernave also included an annex detailing
quantified estimates of costs and benefits.

Consultations hae, however, raisedariousissuesaboutthe usefulness, and awareness

of the REFIT Scoreboard in its current version. National authorities thought that the
Scoreboardcould not yet be considered trulyserfriendly. They also asked for clear
quantitative measurement of reductions in unnecessary costs and suggested that the
REFIT Scoreboara@ould help monitor, visualise and communicate progress better than
today.Following the European Court of Auditarscommendation for clarification of the
REFIT concept’ the Commission has clarified in its annual burden survey the scope of
REFIT and improved its internal and external communication to stakeholders.

Many Commission stafivere of the opinionhat the REIT Scoreboard was burdensome
because it requires constant updati@ficials who wereinterviewedsuggested using
more qualitative examples or case studies to illustrate impacts of legislation.

5.4.Considering alternative approaches to simplification and buden reduction

The (Competitiveness) Council has asked the Commission on several occasions to
introduce a system of targets to tackle the perceived excessive burden of regulatory
costs'® associated with European Union legislatioffaragraph 48 of the

"2 The European Unionds ef f er2018 Amnual Bardem pSurvely:y l egi s
https://ec.europa.eu/info/sites/info/files/26dBnuaiburdensurvey en.pdf

"3 SWD(2017)675 Overview of the Unionés efforts to
https://ec.europa.eu/info/sites/info/files/overviewioneffortstosimplify-andto-reducerequlatory

burdens_en.pdf

https://ec.europa.eu/info/law/lamakingprocess/evaluatingndimproving-existinglaws/refit
makingeulaw-simplerandlesscostly en#refitscoreboard

114

15 gpecial report 16/2018 Epost review of EU legislation: a wedistablished system, but incomplete

https://lwwweca.europa.eu/en/Pages/Docltem.aspx?did=46063

116 Regulatory costs include all possible costs that are imposed on businesses, public authorities and

individuals and which are linked to specific EU legislation (e.g. compliance costs for businesses,
administative costs linked to obligations to generate, collect and report information as well as
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InterinstitutionalAgreement orBetter Law-Making''’ also calls on the Commission to
look at the feasibility of establishing objectives for burden reduction.

Box7.Counci |l 6s r e tpredustegufatorycodtsar get s

1 Council conclusions of December 2014Doc 16000/14):6 é ¢ a | | on the
develop and put in place on the basis of input from Member States and stakehoid
reduction targets in particularly burdensome areas, especially for SMEs, within the H
Programme, which would not requibaseline measurement and should consider at the §
time the costs and benefits of regul ati

9 Council conclusions of 26May 2016 on better regulation to strengthen competitiver
which6ur ge t he Commi ssi on t o r a pfireddction targets o
2017, whilst always taking into account a high level of protection of consumers, heal
environment and empl oyees and the i mpor

9 Council conclusions of 12November2018 ((Doc. 14137/18 on the European Court (
Auditorsd Speci al -pbserpview dbf EDN legislhtion: 2 Welstblishdg
system, but RECALLSNiné E€dureil' Conclaséons of March 2018, wi
underline the importance of concrete targets for the redocbf unnecessary regulato
burdens, whilst respecting existing protection standards and without underminin
underl ying objectives of the | egislati ¢

The Commission hashus considered alternative approaches and explained its own
approactin its Communicatiorof October 201%2

The Commission looks to simplify legislation on a echgecase basjsusing evidence
gathered from evaluations and impact assessmantksincluding consultation of
stakeholdersTo avoid adversely affeadg underlying policyobjectivesand b ensure
democratic accountability and transparency, it is essential that a political decision on
which costs are legitimate to achieve polgpalsand which instead should be eliminated

is based on evidence from a céageaseassessmerthat respads to the concerns of
stakeholders angeople Up-front targetswould not offer such fundamental guarantees
and wouldpresent formidable methodological challenges at the European Vetieh
revising legislation, the Commissidhus investigates whether it can be simplified and
any unnecessary costs removdah provide a transparent measure of the impact of the
proposed measures and a more easily verifiable objectiee Commission tries to
quantify the reduction in regulatory costaplied by any such measure. However, ths is
not always possible due to data and methodological challenges. In addition, to preserve
the meaningfulness of any quantitatiwbjective to reduce burdens in proposed
legislation quantitative estimates need be modified whenever needed due do
legislatorsamendmentand Member Statdsansposition and implementation choices

enforcement costs for public authorities. See tool
for more information: https://ec.europa.eu/info/sites/info/files/file_import/betiegulationtoolbox

58 en_0.pdf

Interinstitutionalagreement between the European Parliament, the Council of the Europiearatid
the European Commission on Better LMaking; L 123, 12 May 2016, p.1.

117

18 COM(2017) 651:Completing the Better Regulation Agenda: Better solutions for better results

https://ec.europa.eu/info/sites/info/files/completthg-betterreqgulationragendabettersolutionsfor-
betterresults _en.pdf
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5.5. Results of simplification efforts

The current Commission has presented more than 150 new initiatives focused on
simplifying legislation. As there is a diverse range of cghrying between the different

initatives these quantification estimates cannot be added together to provide a single

figure. In addition, thee x t e n't to which the Commission?o:
actually deliver tangible benefits for regulated entities depends on the subsequent
decisions of the European Parliament and the Couvizdn legislating and Member

States when transposing antplementing

The Commision has reported annually on the results it haseaeli The following box
extracts fronthese reports somdustrative examples.

Box 8. Examples of regulatory simplificatioentered into force in 2018.

Value added tax (VAT) for crosborder business to consumeraemmerce'™). In 2017 the
Commission introduced a osop shop by whichtraders that sell goods online to th
customers can deal with their VAT obligations through one -easge online portal. Th
online traders will no longer have to register for ViTeach of he Member States in whig
they sell goods. The Commission estimated that thestope shop will generate an over
savingofu 2bBI I i on f or Ibillios iincreasesire \SAT @verudsil Member
States

A single digital gateway to provide inforation, procedures, assistance and problsalving
service§’. In 2017 the Commission proposadsingle digital gateway to ensure centralig
access to EU citizens and businesses to information they need to exercise their EU rig
gateway will integrate several networks and services from national and EU level. |
provide a usefriendly interface in all official EU languages. The single digital gateewayd
reduce by 60 % the 1.5 million hours that people currently spend researchingbaftine
going abroad and businesses could save betweenlEW@Rd EURS5 billion annually.

Consumer protection cooperatidft: In 2016 the Commission proposed to modert
cooperation mechanisms to reduce the harm caused to consumers pooies
infringements. The regulation will ensure a swifter protection of consumers, saving tin
resources for Member States and businesses. Thanks to additional cooperation poV
authorities can act faster and save costs to jointly stop widespread onlimgeinfeints
Businesses operating in all or a large majority of Member States will have the possik
negotiate commitments at HBvel, which will make it simpler, faster and cheaper to res

119 COM(2016)757 Proposal for a COUNCIL DIRECTIVE amending Directive 2006/112/EC and
Directive 2009/132/EC as regards certain value added tax obligations for supplies of services and
distance sales of gootiips://eurlex.europa.eu/legatontent/EN/TXT/?uri=COM:2016:0757:FIN

120 CcOM(2017) 256Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF
THE COUNCIL on establishing a single digital gateway to provide information, procedures,
assistance and problem solving services and amending Regulation (EU) No 102#tpeY2ur
lex.europa.eu/legatontent/EN/TXT/?qid=1554366292445&8uCELEX:52017PC0256

121 COM(2016) 283 Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF
THE COUNCIL on cooperation between national authorities responsible for the enforcement of
consumer protection laws (Text with EEA relevancelttps://euflex.europa.eu/legal
content/EN/TXT/?qid=1554366445313&uri=CELEX:52016PC0283
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consumer issues.

European Structural and Investment Fund€. The Commission proposed in 2016
regulation with concrete simplification provisions to make the use of the Funds simp
beneficiaries and authorities and financial rules more flexible. Overall, this means redud
implementation costs of EU 8 as well the number of errors contributing to optimise
impact of the Mul#annual Financial Framework 2024920.

Nearly a third of all respondents to the public consultation indicated their satisfaction
with the Commi simplifp exiteg BJflawe antd sedute ccosts where
possiblé?® However, some 40% were not satisfig@ombined with the evidence
presented above, this suggests that whil
unnecessarpurdens have delivered results, these neither well communicated nor

generally regarded as sufficient. The changes introduced under this Commission have

gone in the right direction but there is scope to do better.

It is worth consideringhow to speed up thadoption of simplification meases and
increase theiwisibility. Improving quantificationof costs and benefit® evaluations
would also help. In principle, each evaluation should assess the extent to which policy
objectives have been met aadsesthe economic efficiency of the poy . However,
according to the literatut®, many evaluations do not generate sufficiently convincing
evidence that policies are being delivered in the most effective and efficient manner.
Assessing this in quantified ternssnot always methodologicallyoggsible.

Finally, and perhaps more importantly, while regulatory costs are often justified for each
individual piece of legislation, thecombinedimpact can have undesired effects that
deserve to bebetter addregsl The report of thedrask force on subsidiarity and
proportionalityd pointed to thecombinedeffects of legislation (including delegated acts
and implementing acts) which may not be impact assessed or evaluated well &heugh.
taskfor ce recommends that the Codapted ® seviewn 6 s
legislation from the perspective of subsidiarity, proportionality, legislative density and
the role of local and regional authoritigSonsiderabn on how to do thisould also
encompasan enhanced role for the REFIT Platform.

122 COM (2016) 605Proposal for a Regulation of the European Parliament and ofdhecil on the
financial rules applicable to the general budget of the Union and amending Regulation (EC) No
2012/2002, Regulations (EU) No 1296/2013, (EU) 1301/2013, (EU) No 1303/2013, EU No
1304/2013, (EU) No 1305/2013, (EU) No 1306/2013, (EU) No 13dB2(EU) No 1308/2013, (EU)

No 1309/2013, (EU) No 1316/2013, (EU) No 223/2014,(EU) No 283/2014, (EU) No 652/2014 of the
European Parliament and of the Council and Decision No 541/2014/EU of the European Parliament
and of the Council https://eurlex.europa.eu/legal
content/EN/TXT/?0id=1554366622511&uri=CELEX:52016PC0605(The work of the High Level

Group of Independent Experts on Monitoring Simpétion for Beneficiaries of the European
Structural and Investment Funds, set up by the Commission in July 2015, identified opportunities to
strip cohesion policy rules of unnecessary complexity.

123 Question 6 of the public consultation.

For exampleGo | ber g, E. (2018 )uropednBeidnStgle, (98Delegu, B.42016) n 0 :
Risk Analysis and Governance in EU Policy Making and Regulation. An Introductory Guide. Springer
International Publishing Switzerland. https://doi.org/10.10074338.9-308227
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6. BETTER REGULATION AS A SHARED EFFORT

In May 2015, the Commission presented a compreher@tter regulation package,
including a proposal for a newterinstitutionalagreement orbetter regulation. The
previous agreement dpetter law-making dated back to 200&nd was considered in
need of revision given the developments in the better regulation agenda. A new
interinstitutional agreement also reflects recognition of the need for a renewed
commitment on the part of all three institutions involved in the legislgirocessthe
EuropearParliament, Council and Commission) in order for bettern@aking efforts to
succeed. Following negotiations, the three institutions came to an agreement on the
substance of theinterinstitutional agreementon 8DecembeR015. Tle new
Interinstitutional Agreement on Better Lavaking was signed on 18pril 2016 and
entered into force the same day

The Interinstitutional Agreemergtipulates tha& political meetings to be held annually

to take stock of progress in implementihg Agreement®. The first meeting took place

in Strasbourg irDecember 2017 in the margins of tkeropeanPar | i ament 6s pl ¢
sessionSince thenhe three institutions have held regular discussions at techenedl

in the Interinstitutional Coordinath Group chaired by the European Parliamdiuie

Secretariat of the European Parliament prepared an overview on the implementation of

the Agreement for the Parliament®stTheConfere
European Parliament adopted an ewtiative report on the interpretation and
implementation othe Agreemerit’. The Council has presented regular reports on the

work it has undertaken to implement the Agreerf&nfThe Agreement contains a

number of commitments and follewp activities. Progress aach ofthese varies.

6.1. Joint Declaration on the EUs legislative priorities

In line with the Interinstitutional Agreement, in 2016 and 2017, the European Parliament,

the Counci l and the European Commi ssion agr
legislative priorities. They highlighted 89 initiatives for which priority treatinin the

legislative process was needed. This represents a common commitment by the three
institutions to ensure substantial progress and, where possible, delivery before the
European elections in May 2019. The European Commission has adopted all the
proposals announced in the Joint Declarations. Of th@deave been agreed or formally

adopted. 20 initiatives remain pendifig

125

Paragraph 50.

126 Monitoring reporton the Implementation of the Interinstitutional Agreement on BetterMaking

(HA-BLM) Pursuant to the Decision of the Conference of Presidents of 9 June 2PE5
605.832/CPG12 June 2017

127" Report A80170/2018 of 15 May 2018:
http://www.europarl.europa.eu/sides/getDoc.do?type=REPORT &referene2o:XB
0170&language=EN

128 ST 14846 2018 INIT (301-2018); ST9895 2018 INIT (16-2018); ST 15084 2017 INIT {12-
2017); ST 10006 2017 (122017); ST 15141 2016 COR 1-12-2016).

They include the proposals on the multi annual financial framework which is one item in the Joint
Declaration but compriseéd7 sectoral programmes as well as the general framework.

129
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6.2. Delegated acts

AOmni busod alignment proposal

Many Union legislative acts still allow the Commission to use the regulatory procedure
with scrutiny to introduce measures to implement Union law. Under paragraph 27 of the
Interinstitutional Agreementon Better Law-Making the Commission presenteal
proposal on 1Decembel016 to align these provisions with the requirements of the
Lisbon Treaty*° on delegated acts and implementing acts. Discussions advanced slowly
because of the technical nature of the proposal and diverging views of the European
Parliament and the Council. The -lsmislators managed to find agreement tbe
alignment of te empowerments iover 60 legislative actand the remaing acts willbe
revisited in the newarliamentary term.

Delineation criteria (to distinguish delegated acts from implementing acts)

In September 2017, the three institutions entered into negotiations under paragraph 28 of
the Interinstitutional Agreement to establish ndrnding criteria to improve the
application of Articles 290 and 291 TFEBhd to distinguish between the use of
delegted acts and implementing actsThe European Parliament, Council and
Commission reached agreement on the new critama these are currently ibg
endorsed in each institutionn practice, the choice of empowerment in legislative
negotiations remainsiféicult because of political disagreements between the European
Parliament and the Councilfhese difficulties may be easetth the growingawareness

of the delineation criteria and other aspects of the Agreement.

Interinstitutional register for delegate acts

Under paragraph 29 of the Agreement, the three institutions established a joint register on
delegated actd' on 12Decembef017. It is a real success anasproved to be a useful
tool to share information on delegated acts between the threetiosstand the public.

6.3. Impact assessment

The Commission has committed to carry out impact assessments to support its legislative
and nonlegislative initiatives that have significant economic, environmental or social
impact$® This includes initiatives inhe Commissiorwork programme or in the joint
declaration on annual interinstitutional programming. Not all legislative proposals
require an impact assessmehecause political discretion is limited or because the
impacts are not significant (e.g. proposals to codify legisldtidon)When the
Commission does not present an impact assessment, it explains why in the explanatory
memorandum accompanying the propoSakSection2.1for further details

The European Parliament and the Council are committed togtéldl account of the
Commission's impact assessméfitsThe colegislators have also committed to assess

130 CcOM(2016) 798 and COM(2016) 799.

131 hitps://webgate.ec.europa.eu/regdel/#/home

132

Paragraph 13.

133 See tool #9 of the better regulation toolbox on When an impact assessment is necessary:

https://ec.europa.eu/info/files/betiergulationtoolbox9 en

134 paragraph 14.
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the impacts of their substantial amendments whbre is appropriate in a given

legislative procedurdeach yearhie Council prepares a report impact assessments and

how the Council uses thein its work *. It has also established guidance for working

party chairs on how to handle examination of then@@i ssi on6s | mpact asse
General Secretariat of the Council indicates that the use of impact assessments is
increasingly widespread in the Council and that in many areas they facilitate discussions

and make it easier toreach political agreemenfThe impact assessment and the
explanatory memorandum also provide basic information to assess conformity with the
principles of subsidiarity and proportionality if challenges are made before the Court.

The Council has made less progress in conductingwts assessments of the impacts
linked to its substantial amendments. In January 2018, it established a pilot programme
to outsource such assessments to external consuttantso assessment has yet been
made. Moreover, the Council prefers to ask the Casiom first before considering
undertaking its own assessment. There is also a natural tendency of the rotating
presidency to avoid any risk of delay on a legislative file during itsrerth tenure.

In contrast, the European Parliament has invested imeagily in creating its own

expertise and capacity to assess substantial amendments. Since 2003, when the co
legislators first committed to make such assessments, the Parliament has made some 68
assessmentdt the start of each legislative procedutiee European Parliament also
routinely appraises the Commi ssionds i mpact
Commi ssionbs better regulation guidelines a
Board. The Parliament is also performing more retrosge@valuations of legislation

that help inform its position on new Commission proposals.

6.4.6Gopldati ngbé of national transposing | eqgi

The Agreemerit® calls on Member States to identify aspects of national law that are

6 g epll da '’ andl o inform thepublic. To facilitate transparency, the Commission has
adapted its IT platforms to enable Member States to provide informattoro ut - Aigol d
platingd Up until the end of 2018there have been only three notifications from two
Member Stategdd footnote vih reference)

At the political stocktaking meeting in December 2017, the three institutions agreed to
remind the Member States about the guallating provisions.

6.5. Other issues

There has been little or no tripartite discussion between the ititstitions about the
implementation of paragraphs 22 and 23 of the Agreem#mnth concern review clauses
andtheinclusion of monitoring and evaluation provisions in basic acts of Union law. The
Commission has presented two annual burden surveys putsuparagraph 48 of the

1% See for example, Impact Assessment within the Council 2018 annual report
https://data.consilium.europa.eu/doc/documeni88UG 2018 INIT/en/pdf

1% paragraph 43.

" National goveitmament ssvhégoltchey add new or more str

measures that transpose acts of Union law. Member States are free to do so (unless prohibited by the
underlying legal basis in the Treaties), but those affectitidise the EU for this when it is a purely
national decision.
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Agreement and these are discussed in ttepter 5aboveon t he Uni onods
simplify legislation..

7. CONCLUSIONS

The costs of better regulation

The benefits of better regulation are clear. We wish to deliver high qudfdgtive
legislation through informed decisianaking. However, there are also significant
financial and human resource costs associated with operating an effective better
regulation policy. There are clearly trad&#s of making further improvements inagorld

of limited resources. It is not possible to estimate the costs associated with the changes
introduced in 2015but one can estimate the absolute costs and resources involved in
preparing impact assessments and evaluations in a typical year. Wateghiat between

150 and 280 fultime equivalent staff are deployed on better regulatabaited activities
andsupported by external contractors providing services amounting to between EUR 10
million to EUR 37 million annually*®

Openingup policymaking

The pogress made in consultation and in increasing transparency was widely
acknowledged by stakeholders ahé literature. Wider awareness aadviderrange of
opportunitiesto be involved, combineavith better consultation documents and more
satisfactoy responses to stakeholders contributjoase the key avenues to further
improve the Commissi@n gublic consultation mechanisms. However, any such effort
would need to ensure sufficient resour@® made available, including by better
prioritising actiities.

Utilising better tools for better policies

Impact assessment and evaluation

Solid reasons for granting exceptions will always exed unnecessary impact
assessments should be avoided. There is, however, a clear demand for improved
communicationsurroundingthe reasons why an impact assessment may not be carried
out. Improvements in theémely availability and publi@awareness of ramaps would

also make it easier to issue aarly warningthat an impact assessment is not to be
carried outand enable stakeholdenmgact There is also scope to reflect bow must
usefully communicate available evidence and analysstaikeholders inases where an
impact assessment is not possible.

While individual stakeholders voiced preferencefor more irdepth assessment of
individual impactsthis has to be balanced against theerall breadth of the analysis and

its proportionality in terms foresources. Measures to increase the readability of impact
assessments would be welcomed. There is scope for procedural efficiencingams
impact assessmeptocess more training and a more effective mobilisation of existing
expertise. This confirms the need for wellesourced better regulation functions.

138 5ee Annex | for details
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Over the lasfew years, the Commission has made progress in improving evaluation.
There is, however, scope aadeed for further progress. To drive this, thieas to be a
greaterusefor evaludions by policymakers and more favourable conditions for carrying
out highquality evaluations. Evaluations and impact assessments should be linked better
so thatthefindings from one are used more effectively by the other. Evaluations could be
used moren the decisiormaking processes in the Commission and by thiegislators.

The quality of evaluations depends heavily on whether information is available about
how the legislation works.

Requlatory Scrutiny Board

The Regulatory Scrutiny Board widely recognised akelping to improve the quality of
impact assessments and evaluatidtissvork could be better known by the publigsing

t he Boar dsarlemeptiags on teedesign and methodology of evaluations
and impact assessmestpromising

Keeping the existing stock of legislation fit for purpose

Stakehol ders have mixed views on the Commi
| aws and reduce costs where possible. While
reduce unnecessary burdensddelivered results, these are neither well communicated

nor generally regarded as sufficient. The changes introduced under this Commission have

gone in the right direction but there is scope to do better. It will be important to reflect on

the reasons y simplification has proven to be so complicated and burden reduction so
burdensome.

Enhanced quantification, while welcome, would dectly lead to greater success, only
easier communication. No fundament al reason
the appropriateness of targets were identified by the stocktaking.

Advancing a common agenda with other EU institutions and Member States

The new Interistitutional Agreement is still young. It has shown its usefulness and
achieved some clear successesalnly for delegated acts. However, there is still much
unexploited potential to improve the application of better regulation by the three
institutions particularly for monitoring and evaluation, assessing the impacts of more
substantial amendments anctrap ar enc-pl athi 6g6l d
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Annex |
Better Regulation in the European Commission

1. THE ORIGINS OF BETTER REGULATION

The White Paper on European Governance from Zd@tidressed how the Union uses
the powers given to it by its citizens. It promoted greatgermess, accountability and
responsibility of all those involved in policymaking. The aim was to bring the Union
closer to its citizens in order to make more effective and relevant policies. Those
aspirations are just as relevant today as they were in 2001

Box 1: Excerpt from Commission Communication COM(2002) 275 on Better #aking

There are a lot of complex issues at stake now in enacting good European legislation v
mindful of the principles of subsidiarity and proportionality. People nowatkkes an interes
in the effectiveness of the rules handed down "from Brussels" and the way they are dr
The advent of a democratic conscience is strengthening the need for accountabil
proportionality in the way powers vested in the Europeatitutions are exercised. This neeq
expressed more especially in transparency, clarity and the willingness to stand up to s
What we have here, then, is a veritable ethical requirement.

Following the consultation launched by the White Paper, G@ommission published
three Communications to promote better 4aaking. The first launched the impact
assessment tool to improve the quality and coherence of the policymaking Pfocess
The second established principles and standards to promote a cdldiedogue and
stakeholder participatidff. The third presented an action plan to simplify and improve
the regulatory environmefit. These actions came into force in 2003 and together they
form the basis of the better regulation policy in place today.

2. THE DIFFERENT ELEMENTS O F BETTER REGULATION

Better regulation is a framework to deliver evidebesed policymaking. It promotes
transparency, accountability and informed decisimaking. It is a key tool to deliver
better European governance andrake sustaable development mainstreanpart of

t he 143U ni on 6 s ungeccommamyents rkaidenat) the Goteborg European Council
in 2001™.

The Commission's approadaicorporateshe different steps of the policy lifecycle from
inception and preparationto implementation, evaluation and subsequent modification.

¥ coM(2001) 428 final of 27 iAulWhi2@®0 PapfeEwropean
0 comM(2002) 266 final of 5 June 2002; o6l mpact As

141 COM(2002) 704 final of 11December 2002: o6Towards a reinfo
dialoguei gener al principles and minimum standards
in draft form in June 2002 in COM(2002) 277 final).

192 COM(2002) 278 final of 5 June B2 ; 6 Action plan simplifying

environment 0.

143 presidency Conclusions from the European Council, Goteborg1615June 2001:

http:/fec.europa.eu/smarégulation/impact/background/docs/goteborg_concl_en.pdf
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Better regulation is built on thremmmplementary and closely relatpiflars: the impact
assessment, evaluation and stakeholder consultation. There are also a number of other
elements described below.

Stakeholder consultation

Consultation allows stakeholders, includimglividuals to express their views and for

the Commission to gather evidence to help prepare its new initidfi@sevaluate
existing policies. A consultation strategy accompanies gaitative. This identifies the
information that the Commission would like to obtain, and the activities and methods the
Commission will deploy to obtain that information.

The initial description of the initiative arntle consultation strategy are usugtiyblished

in a roadmap or inception impact assessment. This allows all stakeholders to comment at
an early stage and to prepare themselves for the more detailed consultation activities that
follow.

Box 2: The better regulation policy cycle

ALL FEEDBACK OPPORTUNITIES
IN THE POLICY CYCLE

Roadmap and impact assessment: The Commission
@ announces upcoming work on policies and legislation.

Public consultation of citizens and stakeholders on the
scope, priorities and added value of EU action for new

initiatives.
12 weeks (online questionnaire)

aeNe
m \ XS ' Once adopted by the
%, B,
o

College of Commissioners
it is open for feedback,
which is then shared with
the European Parliament

and Council.

8 weeks
12 weeks (online questionnaire)

Always open

The ealuation and impact assessment depend aorgood quality stakeholder
consultation. A welbased public consultatiolasting 12 weeks generally accompanies

each i mpact assessment and evalwuation. For
programme, the @nmission aims to consult in all official languages and at least in

144 Article 2 of Protocol No. 2 TEU/TFEU obliges the Commission to consult widely before proposing
legislative acts and these consultations should take into account the locagji@ndlrdimensions of
the envisaged action where appropriate.
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English, French and German in other cases. Additionally, Commission staff will carry
out targeted consultations using interviews, workshops, conferences, focus groups, etc. as
described ithe consultation strategy.

The impact assessment

The mpact assessmemboks ata range of policy solutions that could address an
identified problem and its underlying causes. It hétpsnsureobservance athe Treaty
principles of subsidiarity, proportionality and sustainable development and ensure that
the most relevant and important impacts are identified and assessed. An impact
assessment should also provide information about the views of differenhcithdes.

Lastly, an impact assessment should make the link to a future evaluation by identifying
the benchmarks ang@rocedure formonitoing the practical implementation of the
legislation, policy or programme.

Evaluation

Evaluations look back to see hake policy has workeéd®. When available, they use the
earlier impact assessment to compare the actual and expected outcomes. Evaluation
provides important information about potential problems that occur in policy
implementation. A future impact assessmemghhaddress these in connection with a
subsequent revision of the policy. In some cases, an evaluation may conclude that the
legislation is no longer needed or that no changes are required. Good evaluations need
timely information about how a policy perfas. Therefore, aappropriatemonitoring
framework is essentiabut this is not always availabl@his can occur,dr example,

when no arrangements have been put in place to collect the necessary information or
when the Commission is legally obliged toatiate the legislation before sufficient
practical experience h&®enaccumulated.

The Commi ssion's better regul ation agenda
Before introducing new legislatipnhe Commission has committed to evaluate what
already existsproviding robust and objective evidence to feed decisions as to whether

EU action should continue &s, be changed or even stop. These evaluations can be of
individual pieces of legislation or of several acts covering a particular sectesum i
(6fitness checksd) . Il n 2 @db@half of theaimpaett i on s
assessmenti 2017 thidigure roseto over 70%and in 2018eacled 78%.

REFIT

The concept of regulatory fitnesHfocUs@eREFI| Td)
on ensuring that neand existingegislation achieves its objectives in the most efficient

manner and that existing legislation delivers as expected, does not impose unnecessary
regulatory costs and is as simple as possible. Evaluations hslpeethat Union

legislation remains fit for purpose.

145 The Commission uses five standard criteria: (1) Effectiveness (the extent to which policy objectives
are met); (2) Efficiency (the costs of delivering the intended benefits); (3) Cohereribin (thie
policy instrument and with other policies); (4) Relevance (ongoing need for the legislation); (5) EU
added value (beyond what might have been expected without EU intervention).

a7



The REFIT Platform

The REFIT Platform was set up by the May 2015 Better Regulation Communt€3tion
advise the Commission on how to make EU regulation more efficient and effective while
reducing unnegssary costs (without undermining policy objectives).

The Platform consists of two groups:

- A stakeholder group, with 18 members representing business (including SMES),
civil society organisations and social partners with direct experience iyiragppl
Union legislation. The group also includes two representatives from the European
Economic and Social Committee and the Committee of the Regions.

- A government group, with one higbvel expert from each of the Member States.

Platform members consider suggestionsvhsious parts of civil societyeither online
vi Bi ght en web site brdaheodgh other meansn the potential to reduce
regulatory and administrative burden. On this basis, the REFIT Platform adoptmepini
recommending practical followp to the Commission.

The Commission is committed to respond to all opinions, indicating whether action is
necessary or appropriate, the type of action envisagddits timing. The Commission
presents information on thellow-up to the Platform opinions in itsork programme¥"’

and in the REFIScoreboard*®.

Betterregulationguidelines andtoolbox

The Commission has developed and publighedelines that direct Commission staff on
how to apply better regulation in thework. These capture all phases of the policy gycle
including planning, impact assessment, preparing proposals, implementation and
transposition, monitoring, evaluation and stakeholder consultation. They also address
how the Commission will assist Membetafgs in their national implementation of
Union legislation. Theoolbox contains 65 separate tools. They each provide detailed
assistance on how to tackle specific issues such as subsidiarity and proportf@nality

Stakehol der particd pwaeh osni:t e H@atvhee YB&utrt eSra yRe ¢

The Commission launched a wbba s e d pla v £ a lY 0)(id 2018 aydodits
functionality has improved progressively. Stakeholders are able to provide feedback on
policy preparation and implementation throughbut e p ol i cy Hayecrbue. Vi a
Sap website, stakeholders are able to:

T provide comments on Commission roadmaps and inception impact assessments
which are published at the very outset of a new initiative (during a period of 4
weeks);

196 COM(2015)215 Better regulation for better resuksAn EU agendahttps://eurlex.europa.eu/legal

content/en/TXT/?uri=CELEX:52015DC0215

147 hitps://ec.europa.eulinfo/publications/europeammissioawork-programme_en

148 hitp://publications.europa.eu/webpub/com/rsfibreboard/en/index.html

149 hitps://ec.europa.eulinfo/files/bettergulationtoolbox5 _en

150 hitps://ec.europa.eulinfo/law/contribtlv-making en
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T participate in pblic consultationgor new initiatives or evaluations of existing
legislation or policies (generally during a-h2ek period);

T provide comments on proposals adopted by the Commigdioimg a period of 8
weeks following adoption These will becompiled by the Commission and
forwardedto the European Parliament and the Council;

T provide comments on the legal texts of draft delegated acts and implementing
acts before finalisation by the Commission (during a period of 4 weeks); and

i provide comments and suggtions about how to simplify specific legislation and
reduce unnecessary regulatory costs. These suggestions are then taken up by the
REFIT Platform which may adopt opinions and recommendations to the
Commission.

All stakeholders are able to participate such activities and can request automatic
notification when new documents are uploaded to the portal website. Stakeholders can

also submit views and other evidence to the Commission outside of the formal
consultation and feedback processes. In particula t he Europeant Citize
complements the participation opportunities mentioned above.

Regulatory Scrutiny Board

The President of the Commission established a new Regulatory ScrutinyBoahday

2015. The Board is comprised of a chairperand six members. They all work fialme

for the Board and do not have any responsibility for policymaking. All serve for a period

of 3 years. Three of the members were recruited from outside of the European
institutions while the remaining four come fromvithin the Commission services. The

Board checks the quality of all impact assessments and selected evaluations against the
requirements of t he Cogodalinessli issume$ spinidmand t e r re.
recommendations for improvemenhnitiatives accompanied by an impact assessment

will generally require a positive opinion from the Bodad the file to proceed to the

College of Commissioners for decision.

These represent significant changes compared to the previous Impact Assessment Board
where goool of senior managers worked pambe for the Board but retained their policy
responsibilities. The previous Impact Assessment Board did not scrutinise evaluations.

Interinstitutional agreement on better lawnaking

Foll owi ng the Co m20il5sanintenmstigtionalragrgementon beiten
law-making entered into force in April 2018 It sets out the commitments of the
European Parliament, the Council and the Commission on many aspects regarding the
preparation and implementation of Union Egtion. These includthe performance of

an impact assessment of proposals and substantial amendments, monitoring and
evaluation, the preparation of delegated acts and regulatory simplification. The 2016

151 hitp://ec.europa.eulcitizesisitiative/public/welcome?lg=en

152 hitps://ec.europa.eulinfo/law/lamakingprocess/requlatorgcrutinyboard _en
153 http://eurlex.europa.eu/legatontent/EN/TXT/?uri=0J:L:2016:123:TOC
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Agreement replaces the previous agreement concind2@03 and thénstitution$2005
common accord on impact assessiént

Better regulation training courses

In 20162017, the Commission overhauled its training courses on better regulation. The
objective was to promote awareness of the better regulato® and principles across

the Commission and ensure that officials who carry out impact assessments and
evaluations are sufficiently well equipped and knowledgeable to enable them to produce
high-quality, evidencebased reports. Better regulation traincayrses are now available

in the interinstitutionalcatalogue on EU Learn, meaning that any Commission official
can easily find and register for any of the courses. Additionally, the courses are open to
officials from the European Parliament and the Cdunc

The revised approach to training on better regulation depicted below has three tiers (see
figure below):

T an introductory course composed of atearning and a cladsased module;

T one course for each of t he b eidatians regul
evaluation, impact assessment and stakeholder consultation);

I advanced courses on specific issues noted as recurring weaknesses in the
opinions of the Regulatory Scrutiny Board (e.g. on quantification methods,
intervention logic, problerdefinition in impact assessments and subsidiarity).

Additionally, the Secretariggeneral organises regular meetings and exchanges of good
practices with the networks of desk officers responsible for impact assessments,
evaluations, stakeholder consultatiand REFIT in thelirectoratesgeneral.

Other activities with other institutions and bodies

In the period covered by the stocktaking, the Secret&emieral represented the
Commission in21me et i ngs of Working Pai®/oon Competitidesess and
Growth (better regulation). Each rotatipgesidency also tends to organise a meeting of
representatives from the national ministries responsible for better regulation which the
Commission also attends (Directors for better regulation). In addition, thret&esmt
General also represents the Commission at the Regulatory Policy Committee meetings of
the OECD (typically twicea year).

Cost of operating a better regulation policy

It is estimate that betweerl50and280full-time equivalent staff are deployed better
regulationrelated activitiesand supported by external contractors providing services
amounting to between EUR 10 million EJR 37 million annually.

Impact assessments and evaluatio] Full-time equivalent | Total full -time equivalent
each year* staff peryearper file staff

60 impact assessments 1.07 2.0 60-120

134 http://ec.europa.eu/smartgulation/impact/key _docs/docs/ii_common_approach_to_ia_en.pdf
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70 evaluations 1.07 2.0 70-140

*These estimates include officials working on the specific file and in their better regulation support units
in the lead Commission department and officials participating in interservice groups and the Seeretariat
General. An impact assessment or evahratypically takes between 0.5 to 1.5 years to complete.

Impact assessments ar]  Fraction with Cost of supporting study, Total cost
evaluations each year | supporting study

60 impact assessments 50% EUR 150 000 300 000 | EUR 4.5m171 9.0m
70 evaluations* 80% EUR 100 000 500 000 | EUR 5.6mi 28 m

* Studies supporting the evaluation of regulatory measures are typically in the range of EUR 100 000 to
EUR 500 000This excludes cross cutting studies supporting the evaluation of major expenditures like
Horizon 2020, which are undertaken at a 4 year interval.

There are also staff costs associated with operating the Regulatory Scrutiny Board with
its seven fulitime senior officials. A fulitime secretariat serves the Board and consists of
approximately 10 to 1&ull-time (equivalent) members of staff. A further 3 tithe staff
provide a secretariat to the REFIT Platfopand the Commission meets the expenses of
the Platform meetings and tharticipant§expenses.

Thddavé Your S&y web port altelydEbR 3 milbop o icreakeibetvaecen
2015 and 2018.
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Annex Il
Overview of consultation activities

1. OVERVIEW OF CONSULTAT ION ACTIVITIES

The aim of the consultation was to assess how well the various better regulation
procedures and bodies used by the Commission are working in practice and to what
extent they contribute to achieving its better regulation policy objectives. The focus of

theexercise was on the changes made by the Commission since May 2015.

Public consultation

On 17July2018 the European Commission launched an online public consultation
entitled Stocktaking of the Commission's 'better regulation' approale public
consutation was available in 23 Elanguages and closed on @8tober2018. The
Commission undertook communication campaigns, including via social media, in all EU
languages to raise awareness of the consultation.

The public consultation was structuraeundthe following themes:
(1) General questions: The Commission and better regulation
(2)  Stakeholdecronsultation: Consulting the public and interested parties
(3) Evaluation and REFIT: Evaluating existing EU laws
(4) Impactassessments: Assessing new Commission proposals

(5) Regulatory scrutiny: Scrutinising the quality of impact assessments and
evaluations

(6)  Final questions on progress in the past and future.

The Commission received 626 responses to the public consultaften.applying the

rules for moderating feedback and suggesti&®6 contributions remainedOf those,

433 (63%) came fromndividuals in their private capacity and 163 (27%) from
professionals (businesses, NGOs, think tanks, research, academia, consultants, public and
regional authorities) replying on behalf of an organisation. Respondents to the public
consultation came from 15 Membednages.

Stakeholders submitte4R position papers during the public consultation. Of thésée,

were not considered because they (a) duplicated another position paper in a different
language; (b) promoted a commercial product or service; (c) duplicatdahassion to

the Taskforce on Subsidiari ty betterregulétidn) di d
agenda.

Targeted consultation

In addition,there wasa targeted consultation of the officials of the European Parliament,
the Council, the Committee die Regions (CoR), the European Economic and Social
Committee (EESC). Member States were consulted via the Cdoacking Party on
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Competitiveness and Growth (COMPCRO). AdditionabyMember States (Estonia,
Germany, Ireland, Poland and Spain) tsen contributions after a discussion in the
Council 6s Working Group on Competitiveness
States also contributed to the public consultation.

There were 24€ommission officialsvho were interviewed. These interviews targeted
officials who had written an evaluation and/or impact assessment. Officials responsible
for better regulation in the Commission discussed the results of all consultation activities
at a dedicated workshop on d&nuary2019 with approximately 80 participants

In parallel, the REFIT Platform launched its own survey of its members on whether the
Platform had served its purpose and had contributed to the Commission's better
regulation agenda. The Platform circulated the survey duly2018 and received 34
contributions (20 frommembers of theayernmengroup and 14 fromthe ak eh ol der s 6
group). It delivered its opinion o4 March2019**°

Feedbaclon the roadmap

The Commission published the road¥8d or t he stocktaKavemg exer
Y o ur wé&bagagrtal for stakeholder engagement. During the-weeek feedback period,

6 replies were received through the portal dndby email. These contributions are

published on the web alongside the roadmap.

Two anonymousindividuals asked questions and mad suggestions about the
stocktaking process. For example, ondividual suggested extending the scope of the
exercise to the ctegislators and proposed involving independent expertaakethe
resultsmore credibleThe otheindividualwondered whethat wasthe right timeto take
stock. According to thiperson it would be desirable to study the effects on the quality
of legislation but it might be too early to see any at this stage.

The submissions from associations (Association of German Chamwbérdustry and

Commerce, the European Crop Protection Association an@e¢hman Confederation of

Skilled Crafts and from the Maltese national authorities offered a preview of the
contributionsthey senin response to the public consultatimnd which ag@ described in

detail below. Overall, they welcomed the visible progress mattet he Co mmi ssi o n¢
better regulation policy and offered suggestions on how to improve it further.

2. OECD REGULATORY PoLicy OuTtLook 2018

Every 3 years,ite OECD publishes a commtive assessment of member coundries

better regulation systems. The purpose of the OECD report is to track and nteasure

progress of OECD countries (and thegress of thd&european Commission) in their

regulatory practices and their implementationdi e OECD6és 2012 recomme
regulatory policy””. The 2018 outlook reflects the situation at the end of 2817

 REFI'T Platform opinion XXIilFutlr® praspedsk E FaldTo pR lealt foonr mil -
March 2019:https://ec.europa.eu/info/files/refilatformrecommendationrborizontalissuesxxiilOa-
refit-platformsurveyfuture-prospects_en

156 https://ec.europa.eulinfo/law/betiegulation/initiatives/are0182332204 en

157 http://lwww.oecd.org/gov/requlatomyolicy/2012recommendation.htm
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The OECDOGs assessment focuses on three dinm
namely stakeholder engagemehgimpact assessmentcexpost evaluations. For each

of these dimensions, the studgsignsscoresfor the methodology, oversight and quality

control, the systematic use and transparency. The report applies a methodology of
composite indicators constructed using -sefforteddata, which is quality checked by

the OECD.

With the 2018 outlookit is possible tomeasure the improvements made under the
Juncker Commission that include the May 2015 reforms and subsequent adjustments
made in the summer of 2017. Already before these reforms, back in 2014, the EU
(European Commission) was performing well in the thremedsions analysed:
stakeholder engagementhe impact assessment and gxost evaluations. The
Commission was a strong perfornfer theimpact assessment and evaluations, but still
hadthe potential to improven stakeholder consultation.

The 2018 repors hows t hat the Commi ssionds 2015 re
improvements. The Commission is now ranked first in the OECD for stakeholder
engagementareflecion oftheC o mmi s siroducti@rs of feedback mechanisms for

roadmaps, inception impaeissessments, adopted proposals, draft delegated acts and
implementing acts and public consultations accompanying impact assessments and
evaluations.

On impact assessments, the Commission further refined and improved its policy and kept
the third-placed raking it had already achieved in 2014. The Commission has further
improved its approach on evaluations and has improved its ranking to third place.

Overall, the Commission's regulatory policy now ranks among the very best in the OECD
with no other countrgr associated country scoring higher across the three dimensions of
better regulation.

3. LITERATURE REVIEW

The DirectoratéGeneralJoint Research Centrendertooka review of the academic
literature to support the current stocktaking exereisd has published the results®.
Looking at better regulation generally and at the specific tools used by the Commission
the Joint Research Centi@cused orpeerreviewed and grey literatuggublished since
2015. The results have bemtorporatedn the preceding sdons and a short summary

of the main findingss presented below

The literature review looked at more than 100 papers. These covered many different
issues given the different interpretations of better regulation. It is difficult to draw
overarching condisions because relatively little time has elapsed since the Commission
introduced major changes in 2015.

Generally, t he | it er at strongercovranitnoent noeegiderteen e Co mnm
based policymaking and the guidance it has provided in the begigiation guidelines

158 hitp://www.oecd.org/governance/oerehulatorypolicy-outlook-2018978926430307:2n.htm

139 | istorti G., Basyte Ferrari E., Acs S., Munda G., Rosenbaum E., Paruolo P., Smits P. T2@19).
debate on the EU Better Regulation Agenda: a literature reviedR, Publications Office of the
European Union, Luxembourg, 2019, ISBN 99876-008408, doi:10. 2760/46617, JRC116035
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and toolbox. The literature highlights trel-encompassingapproach taken by the
Commission in covering the whole policy cycle. However, the review notes that this
guidance still leaves room for discretion on how to carry out aralfespecially the

quantification of impacts) that adversely affect objectivity. More (standardised) guidance

and support as well as improvedhouse expertise and external peer review have been
suggested toincrease the quality and objectiveness of impaassessments and

eval uations. I n this respect, the review al
principle and the need for impact assessments to build better upon each other
particularly in terms of planning/scheduling.

The review highlights esveral criticisms. Evidenelkased policymaking is undermined

when proposals are not supported by an impact assesdmeact assessments often

seem to justify a predetermined policy option. In this context, authors also called for

more transparenciy pulishing underlying data and studies as well as draft reports.

Addi tionally, there were concerns about h «
enshrined in the treaties, are taken into account in the assessments.

Regarding public consultations, tHeerature welcomes the significantly increased
opportunities for participatg in EU policymaking. However, some authors questioned
whether the quality of the feedback received justified the high workload for participants
and the Commission. There is argeived lack of transparency on how the Commission
uses consultation respons@éoreover authors questioned whether the questionnaires
succeed in collecting evidence from people who would otherwise not be involved.

The review noted thahe REFIT Platform was seen as focusing too narrowly on cost
reduction rather than cesfficiency (cost per unit benefitf-urthermore there were
concerns that the Platform does not exclude political considerations and that it may
support a deregulation agémn

Onthe Regulatory Scrutiny Board, the review recorded proposals to expand its scope and
activities first, intervem earlier in the preparatory processsscond, becom more
independent third, consolidateits expertise in a variety of policy fieldsSSome
contributions regretted that the Board is only afhanse body, also meaning that the
public and stakeholders cannot hold the Commission (judicially) accountable to its better
regulation principles

Some authors saw theterinstitutionalAgreemenbn BetterLaw-Making as an essential

part of better regulation but regretted that it remains only partially implemented. Others
viewed it as an attempt by the Commissionvteld greateiinfluence wer policymaking
and/or to share the blame with thelegislators for poor quality legislation.

4. PUBLIC CONSULTATION

This section presents the overall results per question, as well as a breakdown of replies
according tahetype of respondent (i.e. individuals, professionals) in ordendkethe
views of the dferent stakeholder groups more visible.

4.1. General questions: The Commission and better regulation
Ql. Are you informed about the Commi ssionos

in the policymaking process?
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Out o 596 respondentd.84(31%) agree tht that they are fully or mostly informed early
enough to take part in the Commi(858%)obnos
the 596 respondents argue that this is sometimes the aad253 respondents (42.4%)
saidthey werenot informed early enah.

Public authorities and businesses said most frequently that they are fully or mostly
informed early enough in the process @ik of 74 and 17ut of 23; 55.4% and 73.9%
respectively). In contrast, the majority of the individuals (288 of 433, 55.00)
responded that they are not usually or not at all informed early enough.

Are you informed about the Commission’s plans early enough to be able to
take part in the policy-making process?
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m All (596)
M as an individual in your personal capacity (433)
M in your professional capacity or on behalf of an organisation (163)

Breakdown of answegiven in a professional capacity:

Are you informed about the Commission’s plans early enough to be able to
take part in the policy-making process?
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Q2. Are you satisfied with how the Commission involves members of the public,
businesses, negovernmentabrganisations and other interest groups?

Approximately half of the individual respondents (53%) are dissatisfied or very
dissatisfied with the way that the Commission involves members of the public,
businesses, negovernmental organisations and othereiast groups.Out of 163
professionals, 6439%) are of the same view. Henaedividualshave a more negative
opinion than professionals.

Are you satisfied with how the Commission involves members of the pubilic,
businesses, non-governmental organisations and other interest groups?
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Q3. Does the Commission provide enough evidence (e.g. evaluations, impact
assessments) to back up its proposals?

The opinions whether the Commission proposals are backed by enough evidence are
divided. 147 respondents (24.7%) indicated that there was enough evidence, while 164
(27.5%) said that there was not. The largest group, 225 respondents (37.8%), found that
the proposals were partially well backed by evidence.

57



Does the Commission provide enough evidence (e.g. evaluations, impact
assessments) to back up its proposals?
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Q4. Does the Commission take environmental and social impacts sufficiently into
account when putting forward policy proposals (in addition to economic impacts)?

Respondents agreed almost equally ttree Commission did or did not consider
environmental and social impacts sufficientyut of 596 respondents, 17128.7%)
thought those impacts received sufficient attention, while 170 (28.5%) did not. The
largest group of respondents (188t of 596, 31.86) thought that the Commission
considers environmental and social impacts partially.

Among professionals, negovernmental organisations tended to think that social and
environmental impastare not sufficiently considered, while businesses tended to be of
the opposite view. Public authorities hold the middle.
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Does the Commission take environmental and social impacts sufficiently
into account when putting forward policy proposals (in addition to

economic impacts)?
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Q5. Does the Commission take subsidiarity and the role of national, regional, and local
authorities sufficiently into account when puttiogward policy proposals?

More respondents agreed (18@t of 596, 32.2%) than disagreed (161, 27.0%) that the
Commission takes subsidiarity and the role of national, regional, and local authorities
sufficiently into account. A group of approximately tb@me size as the previous two
(179, 30.3%) thought that the Commission only does so partially.

Does the Commission take subsidiarity and the role of national, regional,
and local authorities sufficiently into account when putting forward policy

proposals?
200
179
180
159
160
2
& 140
-8 115
% 120 106 =
£ 100 [ 88
E |
73
= 80 : 69 71
'é ‘ ” 64 = & 64
2 60 ‘ ’ ’ 46
a0 33 5 1 o P m
S | E E
20 i } - . i
i N ] : N |
Yes, always Yes, mostly Partially No, not usually  No, not at all Don't know
m All (596)
¥ as an individual in your personal capacity (433)
W in your professional capacity or on behalf of an organisation (163)
Q6. Are you satisfied with the Commissionos

reduce costs where possible (REFIT)?

Out of 538 respondents, 151(28%) were satisfied or very satisfied with the
Commi s s i osriodsimplify feXising £EU laws and reduce costs where possible,
while 220 (40%) were not. The remaining 167 respondents (28%) were partially satisfied
with the Commi ssionds efforts.
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4.2. Public consultations: Consulting the public and interested parties

Q7. Are roadmaps and inception impact assessments useful to help you prepare your
participation in the policymaking process?

Approximately 20% (102 of 556) of all respondents are not familigr maadmaps and
inception impact assessmenSf those whosaid they werefamiliar with them,
approximately half (226out of 494, 45.7%) find roadmaps and inception impact
assessmententirely or mostly useful for preparing their participation in the
policymaking process.

More than half the professionals thought that the roadmaps and inception impact

assessmentwere (very) helpful, while another quarter deemed them partially helpful.
Individual respondents were less positive.
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