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Summary

EU legislation has an impact on pension schemes directly, through legislation such as
Directives which are transposed into UK law and indirectly, because the costs of complying
with investment markets legislation are passed to pension fund clients by asset managers,
brokers and banks.

In a statement on the UK's exit from the EU, in January 2019, the Pensions Regulator said
that because workplace pensions were largely domestic in nature, it did “not expect the
UK'’s departure from the European Union (EU) to have a significant effect in respect of the
legislative basis under which schemes operate or trustees’ ability to continue to administer
their scheme effectively.” However, there were some specific areas it advised trustees to
pay specific attention to, such as the impact of Brexit on investments and the employer
covenant (i.e. the employer’s strength and willingness to support the pension scheme).

For contract-based schemes, the Financial Conduct Authority (FCA) explains that:

If the UK leaves the EU with a deal, there will be an implementation period which
would mean that EU law will apply until December 2020 and protections and rights
associated with your financial products and services won't change during that period.

The FCA has taken steps to limit the impact of a ‘no deal’ scenario on financial products
and services provided to UK-based customers:

In particular, the Government has put in place a temporary permissions regime to
allow EEA providers to operate in the UK for a period after the UK has left the EU
while they get permanent FCA authorisation. They have also made legislation for a
financial services contract regime enabling firms that do not enter the temporary
permissions regime to wind down their UK business in an orderly
fashion.(ECA/consumers/how Brexit affect you, July 2019)

For those living in an EEA country, it will depend what measures have been put in place:

Some European authorities are taking steps to allow UK firms to continue to service
EEA-based consumers after exit, although there is no single approach across the EU
and the position depends on the steps that each country decides to take. There are
also steps that firms can take themselves to ensure they can continue to do business
with you, such as transferring business to an EEA part of their group of companies
(Ibid).

UK Government guidance on_pensions and benefits for UK nationals in the EEA or
Switzerland in the event of a ‘no deal’ Brexit states that:

Annuities and personal pensions from a UK pension provider

Your pension provider should have made plans to make sure you can still get
payments from your annuity or personal pension after Brexit.

Your pension provider should contact you if they need to make changes to your
annuity or pension or the way you are paid after Brexit.

If you have any questions, contact your pension provider.
UK workplace pensions

UK law allows for workplace pensions to be paid overseas. The government does not
expect this to change after Brexit.

If you have any questions, contact your pension provider.

If your workplace pension is paid into a UK bank account, your bank should contact
you if they need to change the way you receive your pension after Brexit.


https://www.thepensionsregulator.gov.uk/en/document-library/statements/exit-from-the-eu-statement
https://www.fca.org.uk/markets/eu-withdrawal/temporary-permissions-regime
https://www.fca.org.uk/news/statements/financial-services-contracts-regime
https://www.fca.org.uk/consumers/how-brexit-could-affect-you
https://www.gov.uk/guidance/uk-nationals-in-the-eu-benefits-and-pensions-in-a-no-deal-scenario#annuities-and-personal-pensions-from-a-uk-pension-provider
https://www.gov.uk/guidance/uk-nationals-in-the-eu-benefits-and-pensions-in-a-no-deal-scenario#annuities-and-personal-pensions-from-a-uk-pension-provider
https://www.gov.uk/workplace-pensions
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See also, benefits and pensions for EU, EEA and Swiss citizens in the UK if there’s a no-

deal Brexit

Individuals concerned about the impact of a no-deal Brexit can contact the Pensions
Advisory Service, which has also produced a series of frequently asked guestions both for

residents of the UK and EU.

Other issues are covered on the Brexit: research and analysis section of the Parliament
website, including CBP-7894 Brexit and State Pensions (September 2019) and CBP-7628

Brexit and financial services (August 2019).

1. Introduction

1.1 What is the legal framework?

There are two categories of pension scheme:

. Trust-based — often linked to a single employer, but managed by
a board of trustees, who have full responsibility for the
management, administration and investment of the plan. The
trustee’s fiduciary duty is to act in the interests of members;

. Contract-based - where a pension provider, often an insurance
company, runs the scheme. The scheme members will sign a
contract with the provider who will make the majority of decisions
about the way the scheme is run; or

The overwhelming majority of occupational pension schemes operate
domestically. Of cross-border schemes operating in the UK, the majority
relate to the UK-Irish border.!

The design of pension systems is largely the responsibility of Member
States. The regulatory framework at EU level covers:

. establishing an internal market for funded occupational
pension schemes and the minimum standards to protect
scheme members;

o minimum guarantees concerning accrued rights in
occupational pension schemes in case of the insolvency of
the sponsoring employer; and

. anti-discrimination rules.?

The rights of pensioners of cross-border schemes to receive their
pensions without discrimination is theoretically dependent on
protections established in EU law. However, in practice many of the
relevant matters are handled on a bilateral basis. For example, the UK
has a set of arrangements for ‘qualifying recognised overseas pension
schemes (QROPS).3

' HM Government, Insurance and Pensions Sector Report, December 2017, para 14

2 European Commission Memo 10/302 Green Paper on Pensions, July 2010; European
Commission, Green Paper. Towards adequate sustainable and safe European
pension systems, Brussels 7 July 2010, SEC (2010)830

3 HM Government, Insurance and Pensions Sector Report, published December 2017,
para 24-5; Gov.UK_Overseas pension schemes

The Qualifying
Recognised
Overseas Pension
Scheme (QROPS)
regime...

A QROPSs is a
pension scheme
established outside
the UK that is broadly
similar to a UK
registered pension
scheme.

The purpose of the
QROPS regime is to
“ensure that the
scheme is treated as a
pension scheme for
regulatory and tax
purposes in the
country in which it is
established.” (HMRC
Pension tax manual,
QROPS: introduction).

For more detail, see
Gov.UK_Qverseas
pension schemes and

Library Briefing Paper

CBP-7937 (June

2017)



https://www.gov.uk/guidance/eu-citizens-in-the-uk-benefits-and-pensions-in-a-no-deal-scenario
https://www.gov.uk/guidance/eu-citizens-in-the-uk-benefits-and-pensions-in-a-no-deal-scenario
https://www.pensionsadvisoryservice.org.uk/
https://www.pensionsadvisoryservice.org.uk/
https://www.pensionsadvisoryservice.org.uk/content/spotlights-files/uploads/How_Could_a_No_Deal_Brexit_Affect_Pensions.pdf
https://www.parliament.uk/business/publications/research/eu-referendum/
http://researchbriefings.parliament.uk/ResearchBriefing/Summary/CBP-7894
http://researchbriefings.parliament.uk/ResearchBriefing/Summary/CBP-7628
https://www.parliament.uk/documents/commons-committees/Exiting-the-European-Union/17-19/Sectoral%20Analyses/20.Insurance-and-Pensions-Report.pdf
http://europa.eu/rapid/press-release_MEMO-10-302_en.htm?locale=en
http://web.archive.org/web/20150223065423/http:/ec.europa.eu/social/main.jsp?langId=en&catId=89&newsId=839&furtherNews=yes
http://web.archive.org/web/20150223065423/http:/ec.europa.eu/social/main.jsp?langId=en&catId=89&newsId=839&furtherNews=yes
https://www.parliament.uk/documents/commons-committees/Exiting-the-European-Union/17-19/Sectoral%20Analyses/20.Insurance-and-Pensions-Report.pdf
https://www.gov.uk/government/collections/overseas-pension-schemes
https://www.gov.uk/hmrc-internal-manuals/pensions-tax-manual/ptm112010
https://www.gov.uk/government/collections/overseas-pension-schemes
https://www.gov.uk/government/collections/overseas-pension-schemes
http://researchbriefings.parliament.uk/ResearchBriefing/Summary/CBP-7937
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EU legislation has an impact on them directly and indirectly:

o directly, through pensions-specific EU legislation such as the
Directive on Institutions for Occupational Retirement Provision
(IORP), that have been transposed into UK law; through the
regulatory activities of EIOPA; and through EU employment law,
such as the Equal Treatment Directive; and

. indirectly, because the costs of complying with the EU’s
investment markets legislation (such as EMIR, MIFID, the draft
Money Market Funds Regulation and the potential Financial
Transaction Tax) are passed to pension fund clients by asset
managers, brokers and banks.*

DWP said that until the UK exited the EU, it would continue to fulfil its
obligations as an EU Member State, including the transposition of EU
Directives. IORP I, for example, was transposed into UK law by January
2019.°

Existing law would continue to apply until changed by the UK
Government.® On 19 July 2016, the head of the FCA, Andrew Bailey,
said there would be no “great bonfire of regulations” — many were
either stipulated on a global level or were laws the UK would in any
case want to keep.’

1.2 What does the industry want post-Brexit?

The Pension and Lifetime Savings Association (PLSA) explains that
although UK workplace pension schemes tend to operate on a national
basis, they want access to investment opportunities and service
providers in the EU:

1. Workplace pension schemes in the UK are not generally
looking to provide pensions to workers in other Member
States. So, in this respect, there is little interest in taking up
the opportunities that might - in theory at least — be
provided by an effective EU-wide Single Market.

2. However, workplace pension schemes do want ready
access to investment opportunities and service providers in
EU and across the world, and this is where a strong Single
Market has a role to play. Having ready access to the
widest possible range of service providers helps schemes to
invest their assets and administer their schemes with a
minimum of cost in order to provide the best value to their
members.®

4 lbid

5 Correlation table: Transposition IORP Il (DEP 2019/0052); PQ194692, 21 November
2018; PQ 191898, 21 November 2018; PQ 177666, 18 October 2018;

6 FCA Statement on European Union referendum result, 24 June 2016;TPR warns
trustees against knee-jerk reactions to market volatility, 14 July 2016; Market
volatility following the EU referendum: guidance statement from TPR

7 ‘Financial watchdog calls for access to EU single market’, Financial Times, 20 July
2016

8  PLSA response to HM Treasury's review of the balances of competences: Single
Market — financial services and the free movement of capital, January 2013; More
detail about the legislation that currently applies is on the Europe and International
section of the PLSA website



http://data.parliament.uk/DepositedPapers/files/DEP2019-0052/transposition_Table_IORP_II.pdf
https://depositedpapers.parliament.uk/depositedpaper/view/2280861
https://www.parliament.uk/written-questions-answers-statements/written-question/commons/2018-11-22/194692
https://www.parliament.uk/written-questions-answers-statements/written-question/commons/2018-11-22/194692
https://www.parliament.uk/written-questions-answers-statements/written-question/commons/2018-11-15/191898
https://www.parliament.uk/written-questions-answers-statements/written-question/commons/2018-10-10/177666
https://www.fca.org.uk/news/european-union-referendum-result-statement
http://www.thepensionsregulator.gov.uk/press/pn16-35.aspx
http://www.thepensionsregulator.gov.uk/press/pn16-35.aspx
http://www.thepensionsregulator.gov.uk/doc-library/22224.aspx
http://www.thepensionsregulator.gov.uk/doc-library/22224.aspx
http://www.plsa.co.uk/PolicyandResearch/DocumentLibrary/%7E/media/Policy/Documents/0363_HM_Treasurey_review_of_Balance_of_Comps_Financial_Services_NAPF_response_Jan_2014b.pdf
http://www.plsa.co.uk/PolicyandResearch/DocumentLibrary/%7E/media/Policy/Documents/0363_HM_Treasurey_review_of_Balance_of_Comps_Financial_Services_NAPF_response_Jan_2014b.pdf
http://www.plsa.co.uk/PolicyandResearch/Europe-and-International.aspx
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In the immediate aftermath of the vote to leave, it said the ramifications
were unclear: much would depend on the “precise nature of our future
relationship with the EU, which may mean that some aspects of UK
pension provision continue to be influenced by the EU.”° Any future
moves

It said from the perspective of pension schemes, “a successful outcome
from the Brexit negotiations would include the following”:

a) for a strong economy: replication of both the
current UK-EU framework for free trade in goods
and existing EU free trade agreements with third
countries. Also, a new immigration policy that
continues to allow flows of talent and labour from
the EU for the good of the wider economy in general
and pension schemes in particular.

b) for the right regulation: the maximum possible
access to the Single Market in services — while also
exempting pension schemes that operate only in the
UK from damaging EU pensions regulation, such as a
potential solvency-based regime for pension funds.

Q) for strong financial services: a framework that
allows continued free flows of investment services
across UK-EU borders and grandfathering of existing
contracts so that pension funds can invest and
manage their liabilities efficiently.™

It said a transitional regime would be essential and welcomed the
implementation period in the Withdrawal Agreement. "’

The PLSA produced a Pension Trustee’s Brexit to-do list, setting out ten
actions they should take, including reviewing the employer covenant
and the scheme’s funding position and investment strategy.

In December 2016, the ABI set out ‘five key asks’ for UK insurers:

. Securing a regulatory environment that is appropriate for
the UK market.

o Retaining the ability to passport out of and into the UK.

o Closely mirroring the EU data protection regime to avoid a
guagmire of complexity around how personal and non-
personal data is protected.

o An improved future migration policy that enables the
employment of high-skilled professionals from both within
and outside the EU.

. A strong focus on regulatory dialogue and international
agreements in overseas financial services markets, especially
in India and China."?

9 PLSA responds to the UK's decision to leave the European Union, 24 June 2016; See
also PensionsEurope comments on the result of UK referendum on EU membership,
July 2016

10 PLSA, Brexit and Pension Schemes: Getting the right deal for Britain’s Savers, JFeb
2019

" lbid

12 ABI calls for ‘clear commitment’ to a transitional implementation period following
Brexit, ABI, 12 December 2016



https://www.plsa.co.uk/Policy-and-Research/Document-library/The-pension-trustees-Brexit-to-do-list
http://www.plsa.co.uk/PressCentre/Press_releases/0515-PLSA-responds-to-the-UKs-decision-to-leave-the-European-Union.aspx
http://www.pensionseurope.eu/pensionseurope-comments-result-uk-referendum-eu-membership-0
https://www.plsa.co.uk/Policy-and-Research/Document-library/Brexit-and-Pension-Schemes-Getting-the-right-deal-for-Britains-savers-Two-page-summary-brief
https://www.abi.org.uk/News/News-releases/2016/12/ABI-calls-for-clear-commitment-to-a-transitional-implementation-period-following-Brexit
https://www.abi.org.uk/News/News-releases/2016/12/ABI-calls-for-clear-commitment-to-a-transitional-implementation-period-following-Brexit
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2. Workplace pensions

The Pensions Regulator (TPR) said in January that it did not expect Brexit
to have a significant effect on the legislative environment:

Because workplace pensions are largely domestic in nature, we do
not expect the UK's departure from the European Union (EU) to
have a significant effect in respect of the legislative basis under
which schemes operate or trustees’ ability to continue to
administer their scheme effectively. This is the case in respect of
the immediate effects which may arise from the UK's departure
from the EU, on either a negotiated settlement or ‘no deal’
scenario.™

However, it has issued guidance to defined benefit (DB) schemes,
advising them to keep under review the potential impact of Brexit on
their investment strategy and the employer covenant (i.e. its willingness
and ability to support the scheme). '

In January 2019, it advised schemes to review their contingency plans:

We remind trustees and sponsors of the Brexit-related steps we
expected them to initiate, as we outlined in our 2016 statement
after the referendum result was announced and in our 2018
Annual Funding Statement. Where relevant, trustees should
undertake a review of any actions or contingency plans in the
context of 'no deal’, if they have not already done so. The 2019
Annual Funding Statement (due to be published in early March
2019) will provide an update on our expectations around
managing risks from the perspective of DB pension plans which
will be relevant to Brexit and the wider economic environment.

The Department for Work and Pensions (DWP) has published
guidance in respect of the payment of occupational pension
benefits to EU citizens in the UK and UK nationals in the EU in a
'no deal’ scenario. Trustees should familiarise themselves with
DWP's guidance where necessary, and speak to their
administrator and be prepared to communicate to their members.
It remains important that continuity is maintained in respect of the
payment of benefits.'®

There is TPR guidance on preparing your pension scheme for Brexit for
DB and DC trustees.

2.1 Cross-border schemes

Cross-border occupational pension schemes (i.e. schemes located in one
Member State that have members working and contributing in another)
are subject to particular requirements under the first European
Occupational Pensions Directive ('lORP’)."® This was transposed into UK
law under the Pensions Act 2004 and the regulations made under it. '’

13 TPR, Statement on the UK's exit from the EU (Brexit), 24 January 2019

4 TPR, Market volatility following the EU referendum: guidance statement from TPR,
July 2016; TPR,_Annual funding statement for defined benefit (DB) pensions 2018,
April 2018

> TPR, Statement on the UK’s exit from the EU (Brexit), 24 January 2019

6 Directive 2003/41/EC

7 Explanatory Memorandum to the Occupation Pension Schemes (Cross-Border
Activities) Regulations 2005 (SI 2005 No. 3381)



https://www.thepensionsregulator.gov.uk/en/document-library/statements/market-volatility-following-the-eu-referendum,-c-,-guidance-statement-from-tpr-
https://www.thepensionsregulator.gov.uk/en/document-library/statements/market-volatility-following-the-eu-referendum,-c-,-guidance-statement-from-tpr-
https://www.thepensionsregulator.gov.uk/-/media/thepensionsregulator/files/import/pdf/db-annual-funding-statement-2018.ashx?la=en&hash=7661E9166A493D6F341C0DCB4D4A741ECC3076D0
https://www.thepensionsregulator.gov.uk/-/media/thepensionsregulator/files/import/pdf/db-annual-funding-statement-2018.ashx?la=en&hash=7661E9166A493D6F341C0DCB4D4A741ECC3076D0
https://www.gov.uk/guidance/eu-citizens-in-the-uk-benefits-and-pensions-in-a-no-deal-scenario
https://www.gov.uk/guidance/uk-nationals-in-the-eu-benefits-and-pensions-in-a-no-deal-scenario
https://www.thepensionsregulator.gov.uk/en/prepare-your-pension-scheme-for-brexit
http://www.legislation.gov.uk/ukpga/2004/35/contents
https://www.thepensionsregulator.gov.uk/en/document-library/statements/exit-from-the-eu-statement
https://www.thepensionsregulator.gov.uk/en/document-library/statements/market-volatility-following-the-eu-referendum,-c-,-guidance-statement-from-tpr-
https://www.thepensionsregulator.gov.uk/-/media/thepensionsregulator/files/import/pdf/db-annual-funding-statement-2018.ashx?la=en&hash=7661E9166A493D6F341C0DCB4D4A741ECC3076D0
https://www.thepensionsregulator.gov.uk/en/document-library/statements/exit-from-the-eu-statement
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32003L0041
http://www.legislation.gov.uk/uksi/2005/3381/pdfs/uksiem_20053381_en.pdf
http://www.legislation.gov.uk/uksi/2005/3381/pdfs/uksiem_20053381_en.pdf
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There are very few cross-border schemes across the EEA — 83 in 2016.
Ireland remains the home country with the most IORPs (26), followed by
the UK (19)."® The background to this is that before IORP, there were
schemes operating across the border between the UK and Ireland under
a reciprocal agreement. ®

Under IORP, they need to be authorised by the national regulator — in
the UK, the Pensions Regulator (TPR) — in collaboration with the
regulator of the proposed destination country. TPR has produced
guidance on the process for getting authorisation and approval.?®° EEA
national regulators co-ordinate the administration of the authorisation
regime via a Memorandum of Understanding known as “the Budapest
Protocol.” %!

Under the first IORP Directive, cross-border schemes were subject to
stringent funding requirements, in that they were required to be “fully
funded” at all times.?? This is in contrast to schemes operating within
the UK which are able to put in place “recovery plans” to achieve full
funding over a period of, say ten years.?* IORP Il effectively removes the
requirement for full funding at all times: although article 14.3 still
requires this, the text now continues:

if this condition is not met, the competent authority of the home

Member State shall promptly intervene and require the IORP to

immediately draw up appropriate measures and implement them

without delay in a way that members and beneficiaries are
adequately protected.?*

However, there is still a risk of increased regulatory complexity for
schemes operating cross-border.?

The Government has laid the draft Occupational Pension Schemes
Occupational and Personal Pension Schemes (Amendment etc) (EU Exit)
Regulations 2018 before Parliament. This is as part of the Government's
planning to enable UK law to operate in the event that the UK leaves
the EU without a withdrawal agreement in place. It includes provision
for cross-border schemes to continue to operate across borders post-
Brexit. The Explanatory Memorandum states:

7.5 The cross-border authorisation regime requires reciprocal
arrangements for the sharing of information between the

8 EIOPA, 2017 Market development report on occupational pensions and cross-border
IORPS, January 2018

9 Explanatory Memorandum to SI 2005/3381

20 The Pensions Regulator, Cross-border schemes, December 2005

21 CEIOPS, Protocol Relating to the Collaboration of the Relevant Competent
Authorities of the Member States of the European Union in particular in the
Application of the Directive 2003/41/EC etc, October 2009

22 EU Occupational Pensions Directive 2003/41; Occupational Pension Schemes (Cross-
border activities) regulations 2005 (SI 2005 No. 3381),

23 For more detail, see Library Note SN 4877 Pension scheme funding requirements
(March 2013)

24 PLSA, Brexit and Pension Schemes, Getting the right deal for Britain's savers, January
2017; PLSA website/Europe/IORP Directive; Directive EU 2016/2341 of the European
Parliament and of the Council of 14 December 2016 on the activities and
supervision of institutions for occupational retirement provision (IORPS) — pre-amble,
para 18

25 PLSA, Brexit and Pension Schemes, Getting the right deal for Britain’s savers, January

2017



https://www.legislation.gov.uk/ukdsi/2018/9780111173770/introduction
https://www.legislation.gov.uk/ukdsi/2018/9780111173770/introduction
https://www.legislation.gov.uk/ukdsi/2018/9780111173770/introduction
https://eiopa.europa.eu/Publications/Reports/EIOPA-BOS-18-013-2017%20Market%20Development%20Report.pdf
https://eiopa.europa.eu/Publications/Reports/EIOPA-BOS-18-013-2017%20Market%20Development%20Report.pdf
http://www.legislation.gov.uk/uksi/2005/3381/pdfs/uksiem_20053381_en.pdf
http://www.thepensionsregulator.gov.uk/guidance/guidance-cross-border-schemes.aspx
https://eiopa.europa.eu/CEIOPS-Archive/Documents/Protocols/CEIOPS-Revised-Budapest-protocol.pdf
https://eiopa.europa.eu/CEIOPS-Archive/Documents/Protocols/CEIOPS-Revised-Budapest-protocol.pdf
https://eiopa.europa.eu/CEIOPS-Archive/Documents/Protocols/CEIOPS-Revised-Budapest-protocol.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32003L0041
http://www.legislation.gov.uk/uksi/2005/3381/contents/made
http://www.legislation.gov.uk/uksi/2005/3381/contents/made
http://www.parliament.uk/briefing-papers/SN04877/pension-scheme-funding-requirements
https://www.plsa.co.uk/portals/0/Documents/0616-Brexit-and-Pension-Schemes-Getting-the-right-deal-for-Britains-savers-PLSA-position-paper-b.pdf
https://www.plsa.co.uk/Policy-and-Research/Europe-International/IORP-Directive
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016L2341
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016L2341
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016L2341
https://www.plsa.co.uk/portals/0/Documents/0616-Brexit-and-Pension-Schemes-Getting-the-right-deal-for-Britains-savers-PLSA-position-paper-b.pdf
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pensions regulators of EEA Member States relevant to the cross-
border activities of an authorised occupational pension scheme.
On exit from the EU and the EEA, the UK's occupational pension
schemes will no longer meet the criteria to obtain authorisation
for cross-border activity and the reciprocal arrangements for
sharing information between national regulators will fall away.

7.6 UK private occupational pension schemes accepting
contributions from other countries will still be subject to section
66A (3) of the Pensions Act 7995 (and corresponding Northern
Ireland legislation), which provides that schemes must treat non-
UK members in the same way as members who work wholly in
the UK in relation to contribution and membership entitlements.

7.7 These regulations therefore remove the requirement for
occupational pension schemes to obtain authorisation from the
Pensions Regulator for cross-border activities from the Pensions
Act 2004 and consequential regulations (and corresponding
Northern Ireland legislation).2®

It has been debated and approved by both Houses.?’

On 24 January 2019, the Pensions Regulator said that cross-border
schemes should be prepared for a negotiated exit and “no deal”:

Schemes currently authorised and approved to accept cross-
border contributions, and those who are considering applying for
authorisation and approval, will need to consider the implications
of the UK's withdrawal from the EU and how either a negotiated
settlement or ‘no deal’ might affect them and their members.

Leaving the EU with a deal remains the Government’s top priority.
In the event that a deal is not reached, the government needs to
ensure we are prepared. TPR is working closely with the UK
Government, the institutions of the EU and, where relevant,
pensions’ authorities of Member States to ensure that the position
of authorised and approved cross-border schemes and their
members is considered. This is the case in respect of the range of
possible exit scenarios.

Trustees of schemes that are currently authorised and approved
should also be considering contingency plans in a ‘'no deal’
scenario, together with participating employers and their scheme
advisers. Trustees who may be considering applying for
authorisation to commence cross-border activity should, where
possible, wait until there is more certainty regarding the UK'’s exit
from the EU before commencing any application.?®

2.2 Payment issues

The Pensions Advisory Service explain that although practice varies,
pension scheme and annuity providers do not typically pay pension
benefits directly into an overseas bank account, leaving the individual to
transfer the money from a UK bank account — which may mean there
are transfer fees and exchange rate variations on the money they

26 Explanatory Memorandum

27 House of Commons votes and proceedings, Monday 21 January 2019;

DLC Deb 16 January 2019, c1ff; HL Deb 15 January 2019 c146ff — for information
about its progress through Parliament — see_here.

28 Statement on the UK's exit from the EU (Brexit), TPR, 24 January 2019



https://www.legislation.gov.uk/ukdsi/2018/9780111173770/pdfs/ukdsiem_9780111173770_en.pdf
https://publications.parliament.uk/pa/cm201719/cmvote/190121v01.html#anchor-5
https://hansard.parliament.uk/Commons/2019-01-16/debates/615254de-bb0f-4849-85a2-9c57746a42ab/DraftOccupationalAndPersonalPensionSchemes(AmendmentEtc)(EUExit)Regulations2018DraftOccupationalAndPersonalPensionSchemes(AmendmentEtc)(NorthernIrelan
https://hansard.parliament.uk/Lords/2019-01-15/debates/02F01696-43F1-4509-BC15-3414C80898E8/OccupationalAndPersonalPensionSchemes(AmendmentEtc)(EUExit)Regulations2018
https://beta.parliament.uk/work-packages/T6AFV1f8
https://www.thepensionsregulator.gov.uk/en/document-library/statements/exit-from-the-eu-statement
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receive. When and how any benefits are exchanged may make a big
difference to how much an individual gets.?

For DB schemes where the pension is paid directly by the scheme it is
usually a case-by-case decision for the trustees as to whether they will
agree to pay a member’s pension into an overseas bank account. This
applies regardless of whether the member has moved to an EU/EEA or
third country. There are administration costs for the scheme so it is
typically only the larger schemes that will consider it, and such decisions
are primarily dependent on the ease with which their scheme systems
can connect with those of the bank in the particular country the
member has moved to. Trustees frequently insist on paying the pension
into a UK bank account and leaving the member to arrange moving the
money abroad. This passes currency costs from the scheme to the
recipient and there may be less onerous regulatory requirements, such
as a lower level of due diligence under the anti-money laundering
regime, by not paying the money abroad.

UK Government guidance on_pensions and benefits for UK nationals in
the EEA or Switzerland in the event of a 'no deal’ Brexit states that
people should check with their provider to make sure they can still get
payments post-Brexit:

Annuities and personal pensions from a UK pension
provider

Your pension provider should have made plans to make sure you
can still get payments from your annuity or personal pension after
Brexit.

Your pension provider should contact you if they need to make
changes to your annuity or pension or the way you are paid after
Brexit.

If you have any questions, contact your pension provider.
UK workplace pensions

UK law allows for workplace pensions to be paid overseas. The
government does not expect this to change after Brexit.

If you have any questions, contact your pension provider.

If your workplace pension is paid into a UK bank account, your
bank should contact you if they need to change the way you
receive your pension after Brexit.

See also, benefits and pensions for EU, EEA and Swiss citizens in the UK
if there’s a no-deal Brexit.

22 https://www.pensionsadvisoryservice.org.uk/about-pensions/when-things-
change/moving-abroad.


https://www.gov.uk/guidance/uk-nationals-in-the-eu-benefits-and-pensions-in-a-no-deal-scenario#annuities-and-personal-pensions-from-a-uk-pension-provider
https://www.gov.uk/guidance/uk-nationals-in-the-eu-benefits-and-pensions-in-a-no-deal-scenario#annuities-and-personal-pensions-from-a-uk-pension-provider
https://www.gov.uk/workplace-pensions
https://www.gov.uk/guidance/eu-citizens-in-the-uk-benefits-and-pensions-in-a-no-deal-scenario
https://www.gov.uk/guidance/eu-citizens-in-the-uk-benefits-and-pensions-in-a-no-deal-scenario
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3. Personal pensions

The Financial Conduct Authority (FCA) guidance to consumers explains
that if the UK leaves the EU under the Withdrawal Agreement, existing
protections and rights would continue to apply during the
implementation period:

For more on the
background, see

Library Briefing
Paper CBP 7628

If the UK leaves the EU with a deal, there will be an Brexit and financial
implementation period which would mean that EU law will apply services (August
until December 2020 and protections and rights associated with 2019) (section 4).
your financial products and services won't change during that

period.*

It has taken steps to limit the impact of a ‘no deal’ scenario:
If you are based in the UK

We have plans in place to make sure that UK financial services
continue working even if there is no implementation period. The
Government is making laws so that providers of financial services
from the European Economic Area (EEA) can continue to provide
services, and their customers are still protected when we leave.

In particular the Government has put in place a temporary
permissions regime to allow EEA providers to operate in the UK
for a period after the UK has left the EU while they get
permanent FCA authorisation. They have also made legislation for
a financial services contract regime enabling firms that do not
enter the temporary permissions regime to wind down their UK
business in an orderly fashion.

These steps should limit the impact of a no-deal scenario on
financial products and services provided to UK-based customers.
We expect your provider to tell you if your products are affected
in any way.>'

It was able to do this under powers given to it by HM Treasury to make
transitional directions under the Fnancial Services and Markets Act
2000 (Amendment) (EU Exit) Requlations 2019:

These directions give regulated persons time to adapt to changes
to UK financial services regulation caused by Brexit. Continuity is
generally achieved by applying a ‘standstill’, so firms may continue
to comply with the pre-exit version of an obligation. In addition,
temporary permission firms are allowed substituted compliance
for home state obligations.3?

For individuals living in an EEA country, it will depend on what measures
the individual country has put in place. The FCA explains:

EEA citizens, and UK citizens living in the EEA, could be affected if
their UK provider cannot operate in the EEA after Brexit, although
many UK providers are planning to continue providing you
services.

Whether UK financial services providers are able to continue to
service customers in the EEA will depend on the activity the firm is
carrying on, the local law and the approach of the local
authorities in that jurisdiction.

30 FCA/consumers/how Brexit affect you, July 2019
31 |bid
32 FCA, PS 19/05, Brexit policy statement and transitional directions, Feb 2019



https://www.fca.org.uk/markets/eu-withdrawal/temporary-permissions-regime
https://www.fca.org.uk/markets/eu-withdrawal/temporary-permissions-regime
https://www.fca.org.uk/news/statements/financial-services-contracts-regime
http://www.legislation.gov.uk/uksi/2019/632/contents/made
http://www.legislation.gov.uk/uksi/2019/632/contents/made
https://www.fca.org.uk/consumers/how-brexit-could-affect-you
https://www.fca.org.uk/publications/policy-statements/ps19-5-brexit-policy-statement
https://researchbriefings.parliament.uk/ResearchBriefing/Summary/CBP-7628
https://researchbriefings.parliament.uk/ResearchBriefing/Summary/CBP-7628
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Some European authorities are taking steps to allow UK firms to
continue to service EEA-based consumers after exit, although
there is no single approach across the EU and the position
depends on the steps that each country decides to take.

There are also steps that firms can take themselves to ensure they
can continue to do business with you, such as transferring
business to an EEA part of their group of companies.

We expect firms to contact you if you are affected or need to
make any changes. If you have any concerns about whether you
might be affected you may wish to contact your financial product
providers. 33

In February 2019, the European Insurance and Occupational Pensions
Authority (EIOPA) issued recommendations for the insurance sector “on
the treatment of UK insurance undertakings and distributors with
regard to cross-border services in the European Union after the
withdrawal of the United Kingdom from the European Union without a
withdrawal agreement.”3* The Association of British Insurers (ABI)
described this as “sensible guidance” which helped to reduce — but not
eradicate - legal uncertainty over paying some insurance contracts post-
Brexit:

It is particularly important that UK citizens who bought pensions
in the UK but now live in the EU have the extra reassurance this
provides. Allowing contracts signed before Brexit to run off and
extra time for insurers to transfer portfolios into the EU27 are also
pragmatic decisions which we welcome. However, while this
guidance reduces uncertainty, it does not eradicate it as all EU27
individual regulators must implement it in the same way. A no-
deal Brexit remains a major challenge for the UK and the EU
insurance industry’s customers and must be avoided at all costs.

3 ECA/consumers/how Brexit affect you, July 2019

34 EIOPA calls upon national supervisory authorities to minimise the detriment to
insurance policyholders and beneficiaries in case of a no withdrawal agreement
between the United Kingdom and the European Union, press release 19 February
2019; EIOPA, Recommendations for the insurance sector in the light of the UK
withdrawing from the EU, Feb 2019

3> ‘EIOPA advice on contract continuity’, ABI press release, 19 Feb 2019



https://eiopa.europa.eu/Publications/Standards/EIOPA-BoS-19-040_Recommendation_Brexit_final.pdf#search=Brexit
https://eiopa.europa.eu/Publications/Standards/EIOPA-BoS-19-040_Recommendation_Brexit_final.pdf#search=Brexit
https://www.fca.org.uk/consumers/how-brexit-could-affect-you
https://eiopa.europa.eu/Pages/News/FEB2019-eiopa-calls-upon-national-supervisory.aspx
https://eiopa.europa.eu/Pages/News/FEB2019-eiopa-calls-upon-national-supervisory.aspx
https://eiopa.europa.eu/Pages/News/FEB2019-eiopa-calls-upon-national-supervisory.aspx
https://eiopa.europa.eu/Publications/Standards/EIOPA-BoS-19-040_Recommendation_Brexit_final.pdf#search=Brexit
https://eiopa.europa.eu/Publications/Standards/EIOPA-BoS-19-040_Recommendation_Brexit_final.pdf#search=Brexit
https://www.abi.org.uk/news/news-articles/2019/02/eiopa-advice-on-contract-continuity/
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