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Résumé

La relation entre l’arbitrage et le droit de la concurrence de l’UE s’est développé par 
diverses étapes de rapprochement et de détachement, et continue de faire face à des 
défis dans les deux sens. La contribution présente vise à enregistrer ce processus évolutif, 
en incorporant et en mettant en évidence les derniers développements. À cet égard, nous 
observons le rapprochement progressif via la reconnaissance de l’arbitrabilité des litiges 
antitrust, la reconnaissance de l’arbitrage comme mécanisme de contrôle des engage
ments, le rôle de l’arbitrage dans la réparation de dommages et intérêts antitrust, 
l’inclusion du droit européen de la concurrence en tant que disposition d’ordre public 
dans le cadre du contrôle juridictionnel des sentences arbitrales, ainsi que la façon dont 
les juridictions de l’UE et les juges nationaux perçoivent ce pouvoir de contrôle à travers 
une approche maximaliste ou minimaliste. Nous tenons également compte des signes 
de friction, tels que la portée des clauses d’arbitrage dans les litiges du droit civil liés à 
la concurrence, les cas de procédures parallèles ou consécutives devant la Commission 
Européenne et les tribunaux arbitraux, ainsi que la manière dont un mécanisme 
d’arbitrage obligatoire et exclusif et les règles d’éligibilité pour y avoir recours pourraient 
être contraires au droit de la concurrence de l’UE.
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I. Introduction

As is appropriate for the Liber Amicorum of the pioneer in the area of  competition 
law and arbitration that Laurence Idot has been, the purpose of  this piece is to 
present and analyse the constantly evolving relationship between arbitration and 
EU competition law, with an emphasis on the current developments. For this 
reason, we follow the path from the early days of  distrust (II.) towards a mature 
meeting point between the two sides (III.), we review the subsequent steps 
bringing them considerably closer (IV.), and we finally examine to what extent 
the latest developments could reveal indications of  retreat (V.).

II. The Early Days

The emergence of  arbitration in disputes traditionally falling within the compe-
tence of  the enforcers of  EU competition law was initially addressed by the latter 
with suspicion and a rather reticent approach, fearing that arbitration could be 
used as a way to undetectably circumvent antitrust rules. The specific character-
istics of  arbitration (confidentiality, neutrality, finality) were perceived as 
particularly alarming, especially under the fear that international arbitrators in 
significant arbitration centres outside the EU were not paying due deference to 
the EU competition rules.1

This reticence was expressed by debating the arbitrability of  antitrust disputes, 
i.e. their ability to be subject to arbitration.2 Arbitrability can be examined by both 
arbitral tribunals and courts, at the beginning of the arbitral proceedings and after 
the issuance of the arbitral award respectively,3 and can, therefore, directly affect 
the choice of  having recourse to arbitration. In that context, it was mainly the 
contractual nature of arbitration that gave rise to the issue, questioning whether 
disputes concerning laws protecting the public interest, such as competition rules, 
could be submitted to, settled and limited by a private autonomy mechanism, such 
as arbitration, perceived to prioritise private interests. In addition, the fact-finding 
limitations of  arbitral tribunals, which accentuated the inherent difficulty in 

1 See Assimakis Komninos, “Arbitration and EU Competition Law”, in Jürgen Basedow, Stéphanie Francq, 
Laurence Idot (eds), International Antitrust Litigation: Conflict of Laws and Coordination (Hart Publishing 
2012), with reference to Jacques Werner, “Application of Competition Laws by Arbitrators: The Step Too 
Far” (1995) 12 J Int’l Arb 21, 23–24, and Carl Baudenbacher, “Enforcement of EC and EEA Competition 
Rules by Arbitration Tribunals Inside and Outside the EU”, in Claus-Dieter Ehlermann, Isabela Atanasiu 
(eds), European Competition Law Annual 2001: Effective Private Enforcement of EC Antitrust Law (Hart 
Publishing 2003) 341–343.

2 This corresponds to the notion of “objective arbitrability”, which should be distinguished from “subjective 
arbitrability”, i.e. the ability of the parties to submit their dispute to arbitration in light of their status or 
function, see Emmanuel Gaillard, John Savage, Fouchard Gaillard Goldman on International Commercial 
Arbitration (Kluwer Law International 1999) 312–313.

3 In particular, the arbitrability of  a dispute can constitute the basis of  an anti-suit injunction in order to 
prevent the arbitration clause from producing its effects, as well as the ground for annulling an issued arbitral 
award or for denying its enforcement and/or recognition.
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detecting breaches of competition law,4 further fuelled the debate. These concerns 
had led to the exclusion of the arbitrability of antitrust-related disputes. Similarly, 
arbitrators developed a rather defensive approach, preferring to avoid the intriguing 
questions instead of risking their awards’ enforcement5 on public policy or arbitra-
bility grounds.6 At the same time, arbitration specialists rejected what they saw as 
the Commission’s interventionist and disrespectful approach vis-à-vis arbitration.7

The aforementioned distrust was also consistent with a certain distance between 
arbitration and general EU law. As held in Nordsee, arbitral tribunals do not qualify 
as courts of the EU Member States and, therefore, cannot refer preliminary questions 
to the Court of Justice of the EU (“CJEU”) and get directly involved in the inter-
pretation of EU law.8 Reading Nordsee together with the near in time CJEU ruling 
in Almelo,9 one can infer that the underlying reason for the exclusion of arbitral 
tribunals from the EU judicial system is their lack of integration in the administration 
of justice of a Member State. This position has been criticised for downgrading the 
function and objectives of arbitration as a system of dispute resolution.10

III. A Mature Interface

Despite the highly debated objective arbitrability of  antitrust,11 there was a 
gradual trend in favorem arbitrandi12 during the 1980s and early 1990s, which 
led to the complete recognition of  the arbitrable nature of  antitrust disputes by 
both the case law and the literature.13

4 Phillip Landolt, Modernised EC Competition Law in International Arbitration (Kluwer Law International 
2006) 93.

5 As regards the duty of arbitrators to render an enforceable award see, among others, Martin Platte, “An 
Arbitrator’s Duty to Render Enforceable Awards” (2003) 20 J Intl Arb 307, 308.

6 See Natalya Shelkoplyas, The Application of EC Law in Arbitration Proceedings (Europa Law Publishing 2003) 
160 fn 49.

7 Initially, the Commission had imposed duties on private parties, through some old individual and block 
exemptions, to notify to it arbitration proceedings and arbitral awards. The Commission had also intervened 
once in the past to enjoin parties from enforcing an arbitral award that was considered objectionable. See 
further Assimakis Komninos, “Arbitration and the Modernisation of  European Competition Law 
 Enforcement” (2001) 24 World Competition 211.

8 Case 101/82 Nordsee Deutsche Hochseefischerei GmbH v Reederei Mond Hochseefischerei Nordstern AG & 
Co KG and Reederei Friedrich Busse Hochseefischerei Nordstern AG & Co KG EU:C:1982:107, paras 11–13.

9 Case C–393/92 Gemeente Almelo and others v Energiebedrijf IJsselmij EU:C:1994:171, paras 23–24. The 
CJEU stated that a national court that decides on an appeal against an arbitral award qualifies as a national 
court or tribunal, notwithstanding the fact that the arbitration clause provided that this court would adjudicate 
according to “what appears fair and reasonable”, and not according to the rules of law.

10 See Henry G Schermers, Denis Waelbroeck, Judicial Protection in the European Union (6th ed, Kluwer Law 
International 2001) 262.

11 Céline Gauer, Johannes Lübking, “Arbitration and Competition: Between Conflict and Cooperation” (2017) 
3 CLPD 26.

12 Jean-Baptiste Racine, L’arbitrage commercial international et l’ordre public (LGDJ 1999) 36.

13 In the United States, see Mitsubishi Motors Corp v Soler ChryslerPlymouth Inc, 473 US 614 (1985); Kotam 
Elecs Inc v JBL Consumer Prods Inc, 93 F.3d 724 (11th Cir 1996); Seacoast Motors of Salisbury Inc v Daimler
Chrysler Motors Corp, 271 F.3d 6 (1st Cir 2001); Baxter International Inc v Abbott Laboratories, 315 F.3d 829 
(7th Cir 2003), XXVIII YCA 1154 (2003); JLM Industries Inc et al. v StoltNielsen SA et al., 2004 US App 
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In Eco Swiss,14 the CJEU recognised that EU competition law qualifies as a ground 
of public policy able to impede the enforcement of an arbitral award; in this way, it 
indirectly – still undisputedly – admitted15 that EU antitrust disputes can be settled 
through arbitration. The CJEU was seized of the matter through a preliminary 
reference by the Dutch Supreme Court in proceedings for the stay of the enforcement 
of an arbitral award on damages for breach of a licensing agreement. The reference 
included five questions relating to whether a breach of EU competition law could 
qualify as a public policy plea for setting aside an award, despite the fact that the 
relevant national law explicitly provided for limited grounds in that regard. 
The referring court verified this limited review and pointed out that arbitrators would 
decide ultra petita if they applied EU law, as well as that their incompetence to make 
a preliminary reference to the CJEU deprived them of the power to apply EU 
competition law on their own motion. The CJEU, however, focused on the effecti-
veness of EU competition law and, in this way, inferred the latter’s qualification as 
an element of public policy. This assertion established a presumption of arbitrability 
under the former Article 81 EEC Treaty (now Art 101 TFEU).16

Eco Swiss marks the arrival of maturity in the relationship between arbitration and 
EU competition law, supporting ways of coexistence and parallel growth. As regards 
Article 101 TFEU, Article 101(3) TFEU should not be excluded.17 This would 
undermine not only the modernisation of EU competition law, but also the effecti-
veness of international commercial arbitration as a dispute resolution mechanism 
since it would oblige arbitrators to split disputes and refer claims under Article 101(3) 
TFEU to the national courts.18 Following the same rationale, and keeping in mind 
that the national courts have turned into full enforcers of Articles 101 and 102 
TFEU,19 by analogy, disputes under Article 102 TFEU are also arbitrable.20

LEXIS 22253 (2d Cir 2004), XXX YCA 963 (2005). In France, see Labinal SA v Mors and Westland Aerospace 
Ltd (1993) Rev arb 645, with a comment by Laurence Idot (1993-7) Europe 10, 11 (CA Paris 1993); Sté Aplix 
v Sté Velcro (1994) Rev arb 164, with a comment by Laurence Idot (1994-4) Europe 12 (CA Paris). See also 
Jacquetin v Intercaves, RG 06/06860 (CA Paris 2008). In Italy, see Telecolor SpA v Technocolor SpA, No 7733 
(1997) 47 Giust Civ I-1373, with a comment by Falvella (1997) 47 Giust Civ I-1375 (Corte di Cassazione 1996); 
COVEME SpA v CFI – Compagnie Française des Isolants SA (1993) 3 Riv Arbitrato 77, with comments by 
Rosi (1993) 3 Riv Arbitrato 79; Caporale (1993) 7 Dir Comm Int 725 (Corte d’Appello Bologna 1990). 
In England & Wales, see ET Plus SA and others v Welter and others (Comm) [2006] Lloyd’s Rep 251; [2005] 
EWHC 2115. For a general analysis of the issue, see also Alexis Mourre, “Arbitrability of Antitrust Law from 
the European and US Perspectives”, in Gordon Blanke, Philip Landolt (eds), EU and US Antitrust Arbitration: 
A Handbook for Practitioners (Kluwer Law International 2011).

14 Case C–126/97 Eco Swiss China Time Ltd v Benetton International NV EU:C:1999:269. See case comment 
by Assimakis Komninos, “Case C-126/97, Eco Swiss China Time Ltd. v. Benetton International NV, Judgment 
of 1 June 1999, Full Court” (2000) 37 CML Rev 459.

15 Landolt (n 4) 101; Jean-François Poudret, Sebastien Besson, Comparative Law of International Arbitration 
(2nd edn Sweet & Maxwell 2007) 298; Mourre (n 13) 15; Komninos (n 1) 195–196.

16 Gordon Blanke, “EU Competition Arbitration”, in Luis Ortiz Blanco (ed), EU Competition Procedure 
(3rd edn, Oxford University Press 2013) 1077, 1082–1083.

17 The Commission has endorsed the arbitrability of disputes under Art 101(3) TFEU. See Johannes Lübking, 
The European Commission’s View of Arbitrating Competition Law Issues (2008) 19 EBLR 77.

18 Komninos (n 7) 219 et seq; Laurence Idot, “Arbitration and the Reform of Regulation 17/62”, in Ehlermann, 
Atanasiu (n 1) 317.

19 Komninos (n 1) 198.

20 Blanke (n 16) 1084.
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IV. Growing by Leaps and Bounds

The momentum achieved by Eco Swiss has further evolved, revealing a closer 
interplay between arbitration and the effective application of  EU competition 
law. This rapprochement has been evidenced by the way the European Commission 
has been shaping competition law enforcement through the promotion of 
arbitration as a mechanism to monitor commitments21 and a recognised means 
to claim antitrust damages, as well as by the way national courts apply Eco Swiss 
in the context of  the judicial review of  arbitral awards.

1. Arbitration as an Enforcement Tool

Following Eco Swiss, the European Commission started embracing arbitration as 
an auxiliary tool to ensure compliance with behavioural commitments and, thus, 
achieve the enforcement of EU competition law. In that context, there have been 
numerous merger decisions clearing concentrations under certain conditions, which 
included recourse to arbitration for competition-related disputes,22 as well as pre-2004 
exemption decisions pursuant to Article 101(3) TFEU.23 This progress was well 
received by the arbitration community,24 indicating a developing complementarity 
between arbitration and competition law enforcement. Post-2004, we notice similar 
commitment decisions pursuant to Article 9 of Regulation (EC) 1/2003,25 as well as 
the provision of  arbitration in the Commission’s Notice on merger remedies 
(“Remedies Notice”),26 and the affirmation of this practice by the CJEU case law.27

21 This applies mainly to behavioural commitments, i.e. non-divestiture commitments imposing certain 
obligations of future conduct (e.g. the waiving of exclusivity rights), which usually require closer monitoring. 
On the contrary, structural commitments, such as divestiture remedies, should require less monitoring, see 
Ferdinando Emanuele, Milo Molfa, Pierantonio d’Elia, “EU Merger remedy arbitration: Key features and 
strategic issues in light of the first reported arbitral award” (2013) RDAI/IBLJ 445, 449.

22 See Laurence Idot, “Une innovation surprenante : L’introduction de l’arbitrage dans le contrôle commu-
nautaire des concentrations” (2000) Rev arb 591; Gordon Blanke, “International Arbitration and ADR in 
Conditional EU Merger Clearance Decisions”, in Blanke, Landolt (n 13) 1516–1517 with statistics on the 
Commission’s merger clearance decisions providing for arbitration as a monitoring mechanism; Gauer, 
Lübking (n 11) 32–34.

23 See e.g. UIP (Case IV/30.566) Commission Decision 89/467/EEC [1989] OJ L 226/25; Atlas (Case IV/35.337) 
Commission Decision 96/546/EC [1996] OJ L 239/23; British Interactive Broadcasting/Open (Case IV/36.539) 
Commission Decision 1999/781/EC [1999] OJ L 312/1; EBU/Eurovision System (Case IV/32150) Commission 
Decision 93/403/EEC [1993] OJ L 179/23, renewed in Eurovision (Case IV/32.150) Commission Decision 2000/400/
EC [2000] OJ L 151/18. See Komninos (n 7) 217; Gordon Blanke, “The Use of International Arbitration under 
Article 81(3) of the EC Treaty and Article 9 of Regulation 1/2003” (2008) 6 SchiedsVZ 234, 236 et seq.

24 See Marc Blessing, Arbitrating Antitrust and Merger Control Issues (Helbing & Lichtenhahn 2003) 194–197.

25 See e.g. Joint selling of the media rights to the German Bundesliga (Case COMP/C.2/37.214) Commission 
Decision 2005/396/EC [2005] OJ L 134/46; Opel (Case COMP/E-2/39.143) Commission Decision 2007/836/
EC [2007] OJ L 330/44; DaimlerChrysler (Case COMP/E-2/39.140) Commission Decision 2007/788/EC 
[2007], OJ L 317/76; Fiat (COMP/E-2/39.141) Commission Decision 2007/841/EC [2007] OJ L 332/77; Toyota 
Motor Europe (Case COMP/E-2/39.142) Commission Decision 2007/831/EC [2007] OJ L 329/52; Continental/
United/Lufthansa/Air Canada (Case COMP/AT.39595) Commission Decision C(2013) 2836 final.

26 Commission notice on remedies acceptable under Council Regulation (EC) No 139/2004 and under 
Commission Regulation (EC) No 802/2004 [2008] OJ C 267/1, paras 66, 130.

27 Case T–158/00 ARD v Commission EU:T:2003:246, paras 212, 295, 352; Case T–177/04 easyJet v Commission 
EU:T:2006:187, para 186.
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In merger remedies, arbitration commitments usually take the form of a fast-track 
procedure,28 which allows any injured third party to institute arbitral proceedings 
vis-à-vis the party offering the commitment.29 In this way, the European 
Commission, as the ultimate enforcer of EU competition law, can indirectly ensure 
that the proposed remedies are easily enforced,30 and that effective competition in 
the relevant market can be swiftly restored through a variety of interim, declaratory 
and compensatory private law remedies.31 At the same time, this solution is not 
prone to threatening the public enforcement competence of  the European 
Commission since the latter can always investigate an alleged breach of  the 
arbitration commitments32 and/or intervene at the arbitral proceedings as an amicus 
curiae.33 For this reason, the commitment itself  usually includes specific provisions 
regulating the way the European Commission can participate in the proceedings 
by submitting observations, attending hearings and examining witnesses. In that 
regard, it should be noted that, in more recent cases, the European Commission 
appears more receptive at limiting its interventionist powers over the proceedings,34 
contrary to what was pursued in the past, where arbitration clauses in commitment 
decisions aimed at securing a more active role for the European Commission,35 
even in the process of  selecting arbitrators.36 This highlights the building of 
progressive confidence and trust towards arbitration in general.37

In the antitrust area, arbitration commitments are adopted in exchange for the 
closure of  the investigation without finding infringement and imposition of  fines 
and are once again binding on the party proposing them. A recent example can 
be found in the Gazprom commitments decision, where the European Commission 
accepted a commitment for having recourse to arbitration within the EU, since 
“[t]his obliges the arbitral tribunals to respect and apply EU competition law as 
a matter of  public policy irrespective of  the private interest of  the parties to the 

28 Remedies Notice (n 26), para 130.

29 Emanuele, Molfa, d’Elia (n 21) 450; Blanke (n 22) 1634.

30 Lübking (n 17) 79–80. According to the Remedies Notice (para 9), the commitments proposed by the merging 
parties should be able to entirely eliminate the competition concerns in a comprehensive, effective and timely manner.

31 See Blanke (n 22) 1630–1634; Emanuele, Molfa, d’Elia (n 21) 446.

32 See Blanke (n 22) 1639–1641; Lübking (n 17) 80.

33 See Blanke (n 22) 1649–1652. For the rather active role of the European Commission as amicus curiae in 
investment arbitration proceedings, see Gary Born, Stephanie Forrest, “Amicus Curiae Participation 
in Investment Arbitration” (2019) 34 ICSID Rev 626.

34 See Laurence Idot, “Arbitrage et droit de l’Union européenne : Retour sur quelques développements récents” 
(2016) Rev arb 471, 477–478.

35 For a first major critical evaluation of such arbitration clauses in merger clearance decisions, see Idot (n 34), 
who considers some of those clauses as “pathological”.

36 Komninos (n 7) 217, with reference to specific cases where the relevant commitment on arbitration was 
elaborately construed so as to include detailed clauses on the place, applicable law, time and costs of such 
arbitration, or even terms according to which the arbitrators would be confirmed or even nominated by the 
European Commission or the director-general for competition.

37 Despite the prolific use of arbitration commitments in the European Commission’s practice, actual cases 
where arbitration followed an EU merger decision remain rare, e.g. see Luca G Radicati di Brozolo, “EU 
Merger Control Commitments and Arbitration: Reti Televisive Italiane v. Sky Italia” (2013) 29 Arb Int’l 223.
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arbitration. In relation to this obligation on the arbitration tribunals, the 
Commission, as the guardian of EU law, may decide to intervene as amicus curiae 
in the arbitration proceedings, especially so if  the arbitration concerns a matter 
covered by the Commission’s commitment decision”.38

Apart from arbitration commitments, the rising role of  arbitration as an EU 
competition law enforcement mechanism can also be seen in the endorsement of 
“consensual dispute resolution” in Directive 2014/104/EU (Damages Directive) 
governing claims on damages from EU competition law infringements.39 Although 
not referring directly to arbitration, the Damages Directive aims, inter alia, at 
facilitating recourse to alternative dispute resolution mechanisms.40 In this direction, 
it provides for the suspension of  the limitation period for bringing a damages 
action while a consensual dispute resolution procedure is pending, as well as for 
the suspension of the proceedings before national courts when the latter are seized 
of an action for damages, if at the same time the parties are involved in a consensual 
dispute resolution procedure.41 This provision could indeed encourage the parties 
to choose arbitration through an ex post arbitration clause.42 It also provides that 
compensation offered as the outcome of  the latter could be considered by the 
national competition authorities (“NCAs”) as a mitigating factor for the calculation 
of the fine,43 and analyses how this compensation can affect the amount of supple-
mentary damages claims against settling and non-settling co-infringers.44

2. EU Competition Law as a Ground of Public Policy

The qualification of EU competition law as a ground of public policy in Eco Swiss 
opened the door for the national courts of the Member States to possibly annul 
and/or deny the recognition/enforcement of arbitral awards in breach thereof. For 
the CJEU, the nullity of an agreement in breach of EU competition rules derives 
from the significance of the latter for the attainment of the EU’s objectives and 
the subsequent need to ensure their uniform and effective application – points 
which were also made in later case law, and particularly, in Courage,45 Manfredi,46 

38 Upstream gas supplies in Central and Eastern Europe (Case AT.39816) Commission Decision C(2018) 3106 
final, para 178.

39 Directive 2014/104/EU of the European Parliament and of the Council of  26 November 2014 on certain 
rules governing actions for damages under national law for infringements of the competition law provisions 
of the Member States and of the European Union [2014] OJ L 349/1 (Damages Directive), Recitals 21, 48.

40 ibid, Recital 48; Irene Welser, Anna Wolf-Posch, “The Arbitration Agreement and Arbitrability, Private 
Enforcement of Cartel Infringements before Arbitral Tribunals”, in Christian Kalusegger, Peter Klein, and 
others (eds), Austrian Yearbook on International Arbitration 2019 (Wolters Kluwer 2019).

41 Damages Directive, Art 18(1) – (2).

42 Miriam Driessen-Reilly, “Private Damages in EU Competition Law and Arbitration: A Changing Landscape” 
(2015) 31 Arb Int’l 567, 580.

43 Damages Directive, Art 18(3).

44 ibid, Art 19.

45 Case C–453/99 Courage and Crehan EU:C:2001:465, paras 20–22.

46 Joined Cases C–295/04 to C–298/04 Manfredi EU:C:2006:461, para 31, where it is characteristically stated 
that “it should be recalled that Articles 81 EC and 82 EC [now Articles 101 and 102 TFEU] are a matter of 
public policy which must be automatically applied by national courts”.
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TMobile Netherlands47 and Polskie Górnictwo.48 Based on that premise, an arbitral 
award disregarding these rules and threatening their uniform application should 
be set aside when brought before a national court, in the same way as the latter 
would set aside an arbitral award for failure to observe public policy as defined in 
their national legal order.49 The CJEU acknowledged that a review limited in scope 
is justified in the interest of the efficiency of arbitration,50 but stated that such a 
review can “be more or less extensive depending on the circumstances”.51

Therefore, taking into account that the extent and standard of the judicial review 
in terms of  public policy were left open in Eco Swiss,52 this ruling offered a 
challenging opportunity for the judiciary in future cases to either further promote 
a balanced coexistence of arbitration and EU competition law or alienate the two, 
depending on the choice of a maximalist or a minimalist approach. The first focuses 
on the EU principle of effectiveness and dictates that only minor breaches can be 
excused, while the second favours the finality of the arbitral award and supports 
that judicial review should not lead to a review on the merits of the case (“révision 
au fond”), permitting only exceptionally the annulment, non-recognition and 
non-enforcement of  arbitral awards. Thus, the standard of  review applied by 
national courts can genuinely affect the inclination of the parties towards recourse 
to arbitration, as well as the position of  arbitrators when called to apply EU 
competition law.

The majority of Member States stand rather in favour of the minimalist approach, 
and appear to be more attentive to the interests and functions of  arbitration, 
allowing it to flourish in competition-related disputes. In France, in the well-
known Thalès case,53 the Paris Court of  Appeal (“PCA”) stated that setting aside 
an arbitral award on grounds of  public policy due to a violation of  EU compe-
tition law by the arbitral tribunal requires such a violation to be “flagrant, 
effective and concrete” (“flagrante, effective et concrète”), otherwise it would 
lead to an unaccepted review of  the merits of  the case. Remarkably, the PCA 
also noted that the alleged incompatibility of  the disputed licensing agreement 
with EU  competition law was not raised during the arbitral proceedings despite 
the high expertise of  the arbitrators and the parties’ legal advisors, marking an 

47 Case C–8/08 TMobile Netherlands BV, KPN Mobile NV, Orange Nederland NV and Vodafone Libertel NV 
v Raad van bestuur van de Nederlandse Mededingingsautoriteit EU:C:2009:343, para 49. Also see Joined Cases 
T–217/03 and T–245/03, FNCBV and others v Commission EU:T:2006:391, para 97.

48 Case T–616/18 Polskie Górnictwo Naftowe i Gazownictwo S.A. v Commission EU:T:2022:43, paras 284–293.

49 Eco Swiss (n 14), paras 36–39.

50 ibid, para 35. It has been widely supported that Eco Swiss is closer to a minimalist approach for the review 
of arbitral awards, according to which not all breaches of competition law lead to a breach of public policy; 
see Luca G Radicati di Brozolo, “Antitrust: A Paradigm of the Relations Between Mandatory Rules and 
Arbitration: A Fresh Look at the ‘Second Look’” (2004) Int’l Arb L Rev 23, 31.

51 ibid, para 32.

52 Komninos (n 1) 214; Santiago Martínez Lage, “Arbitration and EU Competition Law: New Rulings and 
New Thoughts” (2016) 25 Spain Arb Rev 131, 135.

53 Thalès v Euromissile (2005) Rev arb 750 (CA Paris 2004).
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inconsistent behaviour on behalf  of  the appellant. In the Cytec case, EU compe-
tition law concerns were raised and elaborately discussed before the arbitral 
tribunal; still, the PCA applied the same minimalist approach,54 which was also 
confirmed by the French Supreme Court.55 The same approach has been followed 
in Germany,56 Greece,57 Italy58 and Sweden.59 On the contrary, some courts in 
the Netherlands and Belgium appear sceptical and pursue a maximalist review 
of arbitral awards.60 In particular, The Hague Court of  Appeal, in MDI,61 refused 
the enforcement of  three disputed US arbitral awards pursuant to Article V(2)(b) 
of  the New York Convention62 due to a breach of  EU competition law. Similarly, 
the Brussels Court of  First Instance, in Cytec,63 contrary to the position taken 
by the PCA and the French Supreme Court, held that a public policy violation 
should not be limited to eye-catching breaches of  EU competition law, but this 
was not upheld by the Brussels Court of  Appeal,64 rejecting a review on the 
merits of  the case.

Returning at the CJEU level, although a clear stand has not been taken after 
Eco Swiss, the Luxembourg Court appears to suggest that the minimalist 
approach has taken the lead. In the famous Achmea case,65 a preliminary reference 

54 SNF SAS v Cytec Industrie BV, XXXII YCA 282 (2007). The PCA ruled similarly in Tamkar v RC Group, 
published on 15 March 2007, as well as in Linde Aktiengesellschaft v Halyvourgiki published on 22 October 2009. 
However, the PCA moved from the condition of a manifest violation to that of an “effective” and “concrete” 
violation, see Laurence Idot, “Arbitration and Competition Law – Have we entered a fourth phase in their 
relations?” (2017) 3 CLPD 38, 42, with reference to the Bombardier decision of  the PCA delivered on 
14 April 2015, where the Thalès doctrine was reaffirmed.

55 SNF SAS v Cytec Industries BV (2008) 135 JDI 1107, with a comment by Mourre (2008) 135 JDI 1109 
(Cass civ 2008).

56 4 Sch 3/06 – Schott, 58 WuW 353 (2008) (OLG Thüringer 2007). German scholars also support the minimalist 
approach, see Peter Schlosser, “Articles 81 and 82 EC-Treaty and Arbitration: A German Perspective” (2009) 
1 Cahiers de l’arbitrage 25.

57 Greek Supreme Court (Areios Pagos), Judgment No 1665/2009. In general, the Greek Supreme Court favours 
the minimalist approach for the review of arbitral awards, see judgments Nos 14/2015, 716/2019.

58 Soc. Nuovo Pignone v Schlumberger SA (2008) 54 RivDirCiv 71, with a comment by Treccani (CA 
Florence 2006); Terra Armata Srl v Tensacciai SpA (2007) 25 ASA Bulletin 618 (CA Milan 2006). In the 
latter case, the losing party also tried to have the award set aside in Switzerland but failed. The Swiss Supreme 
Court refused to consider that EU competition law forms part of its notion of public policy, which it views 
very narrowly. See Tensacciai v Terra Armata (2006) Rev arb 763 (Tribunal fédéral 2006). See further Bart 
Volders, Valentin Rétornaz, “Challenging an Arbitral Award for Infringement of Competition Law: The 
Terra Armata Decision of  the Swiss Federal Tribunal of  8 March 2006” (2006) 8 YPIL 307. Similarly, a 
complaint filed with the Italian Competition Authority was not successful.

59 Republic of Latvia v Latvijas Gaze, Case No T 6730-03 (CA Svea 2005).

60 Addressing these minority cases, it should be noted that the general recognition of the arbitrability of EU 
competition law disputes should not be used as a justification to facilitate an extended review of arbitral awards 
on grounds of public policy, since this would in effect undermine the very arbitrability to these disputes.

61 Marketing Displays International Inc v VR Van Raalte Reclame BV, KG/RK 2002-979 and 2002-1617 (2006) 
8(2) SIAR 201 (Pres. Rechtbank The Hague 2004).

62 Convention on the Recognition and Enforcement of  Foreign Arbitral Awards, New York, 10 June 1958 
(New York Convention), 330 UNTS 38.

63 SNF SAS v Cytec Industrie BV (2007) 127 Gaz. Pal. (n° 114) 53 (Trib. prem. inst. Bruxelles 2007).

64 SNF SAS v Cytec Industrie BV (2009) Rev arb 574, with a comment by Mourre (2009) Rev arb 594 
(CA Bruxelles 2009).

65 Case C–284/16 Achmea EU:C:2018:158.
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on investment arbitration66 and the autonomy of  EU law, the CJEU relied on 
Eco Swiss and Mostaza Claro67 in order to state, as an obiter dictum, that “in 
relation to commercial arbitration, the Court has held that the requirements of 
efficient arbitration proceedings justify the review of  arbitral awards by the 
courts of  the Member States being limited in scope”.68

Prior to Achmea, Advocate General Wathelet, in his Opinion in Genentech,69 
favoured a maximalist approach in light of the effectiveness of EU competition 
law.70 Genentech concerned a preliminary reference from the PCA in the context of 
an action for the annulment of an ICC arbitral award. The disputed contract was 
a licensing agreement providing that the licensee was required to pay royalties for 
a licensed patent that was later retroactively revoked.71 Advocate General Wathelet 
suggested that since “the responsibility for reviewing compliance with European 
public policy rules lies with the courts of  the Member States and not with 
arbitrators”,72 if this review had to “be limited to manifest or flagrant infringements 
of Article 101 TFEU, this review would be illusory since agreements or practices 
liable to restrict or distort competition are ‘frequently covert’, which would, in many 
cases, make it impossible (or excessively difficult) for individuals to exercise the 
rights conferred on them by EU competition law”.73 Nevertheless, the CJEU chose 
not to address this issue.74 It has been suggested that it is unclear whether this silence 
reflects a rejection of the maximalist approach or whether it was due to the absence 
of a relevant question from the referring court.75 However, interpreting this silence 
in light of the subsequent explicit endorsement of the minimalist review in Achmea, 
it seems more consistent to suggest that the CJEU was rather suspicious of an 
invasive review of public policy and preferred not to follow its Advocate General.

This position can be justified by the fact that recognition and enforcement of arbitral 
awards in international commercial arbitration is governed by the New York 

66 Recourse to arbitration was provided by the bilateral investment treaty (“BIT”) between the Netherlands 
and the Slovak Republic. The initial BIT was concluded between the Netherlands and the Czech and Slovak 
Federative Republic; the Slovak Republic succeeded to the latter’s rights and under the BIT on 1 January 1993, 
i.e. before its accession to the EU.

67 Case C–168/05 Mostaza Claro EU:C:2006:675.

68 Achmea (n 65), para 54.

69 Case C–567/14 Genentech EU:C:2016:177, Opinion of AG Wathelet, paras 55–72.

70 The same reasoning is suggested in Gauer, Lübking (n 11) 30.

71 The CJEU ruled that Art 101 TFEU did not preclude such an agreement, as long as the licensee was free to 
unilaterally terminate it.

72 Opinion AG Wathelet in Genentech (n 69), para 61.

73 ibid, para 64.

74 It should be noted that, in the past, AG Wathelet has dealt with the scope of the notion of public policy, 
stating that the latter is defined narrowly by national courts and that the provisions of Regulation 44/2001 
do not form part of  a European public policy, see Case C–536/13 Gazprom EU:C:2014:2414, Opinion 
AG Wathelet, paras 166–188.

75 Marco Botta, “Comment on ‘Genentech’: The Arbitrability Paradox in EU Competition Law” (2017) 48 
Int Rev Intellect Prop Comp Law 3, 7.
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Convention, and is based on the prohibition of the review of the merits of the case 
at that stage.76 The finality of the arbitral award and the widely accepted narrow 
definition of public policy77 constitute the cornerstones of the New York Convention, 
as well as of the other legal texts that are pertinent to international arbitration.78 
Additionally, the reception of arbitral awards in the legal order of the Member 
States is not subject to EU law, which could possibly justify a deviation from the 
narrow interpretation supported by the New York Convention, since Regulation 
(EU) 1215/2012 for the recognition and enforcement of judgments in civil and 
commercial matters excludes arbitration from its scope of application,79 as did its 
predecessors, i.e. Regulation (EC) 44/200180 and the 1968 Brussels Convention.81 
Therefore, it is the principle of procedural autonomy of the Member States that 
regulates the reception of arbitral awards, and, since all Member States are contracting 
parties to the New York Convention, the standards of review are set by the latter.

Besides, even if  one used the aforementioned rules of  secondary EU law as a 
source of guidance, we would still ascertain that the minimalist approach prevails. 
Article 45(1)(a) of Regulation (EU) 1215/2012 and Article 34(1) of Regulation 
(EC) 44/2001 both require a manifest breach of public policy.82 Additionally, the 
CJEU has consistently stressed, in a series of  cases, that reviewing grounds of 
public policy in the context of recognition and enforcement of foreign judgments 
is meant to operate only exceptionally, and that an alleged violation of funda-
mental provisions of EU law does not suffice as such.83 The same approach was 
followed by Advocate General Jääskinen in CDC.84

76 Idot (n 54) 42.

77 Bernard Hanotiau, Olivier Caprasse, “Public Policy in International Commercial Arbitration”, in Emmanuel 
Gaillard, Domenico di Pietro (eds), Enforcement of Arbitration Agreements and International Arbitral Awards: 
The New York Convention in Practice (Cameron May 2008) 788–798.

78 Damien Geradin, “Public Policy and Breach of Competition Law in International Arbitration: A Competition 
Law Practitioner’s Viewpoint” (2016) 27 Spain Arb Rev 133, 140–141.

79 Regulation (EU) 1215/2012 of  the European Parliament and of  the Council of  12 December 2012 on 
jurisdiction and the recognition and enforcement of  judgments in civil and commercial matters [2012], 
OJ L 351/1, Art 1(2)(d).

80 Council Regulation (EC) 44/2001 of 22 December 2000 on jurisdiction and the recognition and enforcement 
of judgments in civil and commercial matters [2001] OJ L 12/1, Art 1(2)(d).

81 Consolidated Version of the 1968 Brussels Convention on Jurisdiction and the Enforcement of Judgments in Civil 
and Commercial Matters [1998] OJ C 27/1, Art 1. See Case C–536/13 Gazprom EU:C:2015:316, paras 28, 36.

82 The choice of the wording in these provisions derives from the prevailing position in the Member States as 
regards the limited extent of review of the breach of public policy, see Ulrich Magnus, Peter Mankowski 
(eds), European Commentaries on Private International Law: Brussels I Regulation, 566 (Sellier. European 
Law Publishers 2007).

83 Case 145/86 Horst Ludwig Martin Hoffmann v Adelheid Krieg EU:C:1988:61, para 21; Case C–414/92 Solo 
Kleinmotoren v Boch EU:C:1994:221, para 10; Case C–78/95 Bernardus Hendrikman and Maria Feyen v 
Magenta Druck & Verlag GmbH EU:C:1996:380, para 23; Case C–7/98 Dieter Krombach v André Bamberski 
EU:C:2000:164, para 21; Case C–38/98 SA Régie Nationale des Usines Renault v Maxicar SpA and Orazio 
Formento EU:C:2000:225, paras 31–32; Case C–420/07 Apostolides EU:C:2009:271, paras 55–57; Case 
C–619/10 Trade Agency EU:C:2012:531, para 49; Case C–302/13 flyLALLithuanian Airlines EU:C:2014:2319, 
para 49; Case C–681/13 Diageo EU:C:2015:471, paras 41–44, 49–50; Case C–559/14 Meroni EU:C:2016:349, 
para 46. Also see Hélène Gaudemet-Tallon, Marie-Elodie Ancel, Compétence et exécution des jugements en 
Europe (6th ed, LGDJ 2018) 607–608, 620–622.

84 Case C–352/13 Cartel Damage Claims (CDC) Hydrogen Peroxide SA v Akzo Nobel NV and others 
EU:C:2014:2443, Opinion AG Jääskinen, para 116.
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In light of the above, we can reach the conclusion that, following Eco Swiss, national 
courts in the majority of Member States, as well as the CJEU, consider that judicial 
review of arbitral awards for breaches of EU competition law on public policy 
grounds should be limited in scope and allowed in exceptional cases. This is 
consistent with how the EU legal order and national courts perceive the review of 
public policy in the context of recognition and enforcement of foreign judgments, 
as well as with the way national courts review arbitral awards within the framework 
of international commercial arbitration under the New York Convention.

This standard of judicial review implies that complete disregard of EU competition 
law and failure by the arbitrators to address the relevant issues, especially when 
the competition law infringement is manifest and grave, may violate public policy.85 
It may also constitute a presumption of the parties’ (and the arbitrators’) intention 
to evade the law.86 In this context, we can presume that horizontal restrictions are 
likely to be more detrimental for competition than vertical restrictions87 and, 
therefore, more probable to fall within the scope of a limited public policy review. 
Similarly, compared to rule of reason violations, per se violations are more expected 
to qualify as serious breaches of competition law and public policy. On the contrary, 
the erroneous application of EU competition law should not normally qualify as 
a public policy violation.88 In fact, the practice has shown that when arbitrators 
genuinely apply EU competition law, and consider the relevant arguments of the 
parties by providing a substantial reasoning, review of the award should not be 
possible, even if  the award erred in that application.89 Errors of law or fact should 
also escape the qualification as public policy exemptions,90 save in the very excep-
tional cases of gross errors by the arbitrators.91

V. Signs of Retreat?

Despite the progress noted above, the interplay between arbitration and EU 
competition law seems to have recently re-entered phases of  alienation and 
coldness. This can be witnessed through the rather conservative approach on the 

85 See Luca G Radicati di Brozolo, “Arbitrato, diritto della concorrenza, diritto comunitario e regole di procedura 
nazionali” (1999) 9 Riv Arbitrato 665, 690.

86 However, it should be ensured that in this way the national court is not rewarding the parties’ opportunistic 
behaviour in raising the competition law issue only during the judicial review of the award, and depending 
on whether they have won or lost the case.

87 See Case C–306/20 SIA „Visma Enterprise” v Konkurences padome EU:C:2021:935, para 78.

88 See Yves Derains, “Specific Issues Arising in the Enforcement of EC Antitrust Rules by Arbitration Courts”, 
in Ehlermann, Atanasiu (n 1) 338.

89 See Radicati di Brozolo (n 50) 28–29.

90 This is the position followed in the international arbitration practice, see James Gaitis, “International and 
Domestic Arbitration Procedure: The Need for a Rule Providing a Limited Opportunity for Arbitral 
Reconsideration of Reasoned Awards” (2004) 15 Am Rev Int’l Arb 9, 65–66.

91 See Assimakis Komninos, “Assistance to Arbitral Tribunals in the Application of EC Competition Law”, 
in Ehlermann, Atanasiu (n 1) 371; Radicati di Brozolo (n 50) 28–32, in particular, at 29.
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scope of  arbitration clauses in competition-related disputes, as expressed by 
Advocate General Jääskinen in CDC,92 as well as through the various conflicts 
of  substance and competence between arbitral tribunals and the European 
Commission. The most recent sign of  strained relations is noticed in the way the 
European Commission perceived arbitration as reinforcing restrictions of 
competition in ISU;93 something, which, however, was not upheld by the General 
Court of  the EU, restoring, thus, the balance and securing the advances already 
achieved.

1. The Scope of Arbitration Clauses

Reviewing the scope of  arbitration (and jurisdiction) clauses in CDC insinuated 
a step backwards in the arbitration-EU competition law saga, since, according 
to Advocate General Jääskinen, arbitration clauses should not be interpreted as 
encompassing claims for damages for EU competition law infringements unless 
explicitly provided for by the parties. In this way, the possibility of  such disputes 
being brought before an arbitral tribunal under a generally phrased arbitration 
clause could be very limited.

CDC is a preliminary reference questioning the scope of  both choice-of-court 
agreements and arbitration clauses in the context of  claims for damages incurred 
by the cartel of  suppliers of  hydrogen peroxide and perborate used in pulp and 
paper processing, which was fined by the Commission in 2006. Companies 
suffering damages from this cartel had transferred their rights to damages to a 
Belgian company, Cartel Damage Claims Hydrogen Peroxide SA (CDC SA), 
which brought an action before the Dortmund Regional Court against six of 
the fined companies, although only one of  them, Evonik Degussa, had its 
registered office in Germany. CDC SA claimed that the court was competent to 
rule for all cases under Article 6(1) of  Regulation (EC) 44/2001, since they were 
closely connected with the claim against the main defendant, Evonik Degussa, 
and there was a risk of  irreconcilable judgments in case of  separate proceedings. 
In September 2009, CDC withdrew its action against Evonik Degussa, following 
an out-of-court settlement. The other companies which were defendants in the 
action brought by CDC challenged the international jurisdiction of  the German 
court. They argued that the supply contracts concluded with the companies that 
were harmed contained choice-of-forum clauses in the event of  disputes arising 
from those contracts. On that basis, one of  the questions referred by the 
Dortmund Regional Court to the CJEU was whether, in the case of  actions for 
damages for infringements of  competition law, the requirement of  effective 
enforcement of  the latter allows both arbitration and jurisdiction clauses 
contained in contracts for the supply of  goods to be taken into account, where 

92 Opinion AG Jääskinen in Cartel Damage Claims (CDC) Hydrogen Peroxide SA v Akzo Nobel NV and others 
(n 84).

93 International Skating Union’s Eligibility rules (Case AT.40208) Commission Decision C(2017) 8240 final.
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this has the effect of  excluding the jurisdiction of  a court with international 
jurisdiction under Article 5(3) and/or 6(1) of  Regulation (EC) 44/2001.

Advocate General Jääskinen stated that contractual arbitration clauses, as well 
as choice-of-forum clauses, can cover actions for damages incurred from an EU 
competition law violation – and particularly from an Article 101 TFEU 
infringement – only if  the parties have explicitly agreed upon it. If, on the other 
hand, at the time when the clause was agreed, the party against whom this clause 
is subsequently addressed was not aware of  the infringement and, therefore, did 
not have the possibility to foresee its potential applicability, the principle of 
effectiveness of  EU competition law should exclude these claims from the ambit 
of a generally phrased arbitration/jurisdiction clause.94 In that regard, he sustained 
his position by drawing an analogy between the Eco Swiss and the CJEU’s 
findings on the public policy nature of  EU competition law, emphasising the 
need to ensure full compensation for antitrust damages despite the specificity 
of  horizontal restrictions to competition, which entail numerous participants 
and persons allegedly adversely affected.95

From a systematic point of  view, it is remarkable that, despite distinguishing 
choice-of-forum from arbitration clauses, Advocate General Jääskinen drew the 
same conclusions as to their scope.96 However, when it comes to arbitration 
clauses, this approach could significantly limit recourse to arbitration, since the 
existence of  previous knowledge for a breach of  EU competition law is rather 
rare, especially due to the secrecy covering cartel infringements. Therefore, such 
claims would be automatically excluded from any arbitration clause in a 
commercial agreement.97 This reveals a certain reticence by the Advocate General 
towards arbitration, despite his acknowledgement that arbitration clauses are 
not per se an obstacle to the effectiveness of  EU competition law.98 In fact, it 
betrays a predisposition that arbitral tribunals would not ensure full compen-
sation for the victims of  anti-competitive practices or that such fora will not 
safeguard the effectiveness of  Article 101 TFEU or that the victims’ course of 
action would be more difficult than if  pursued before EU-based State courts. 
These concerns are not substantiated and are rather misplaced, since, on the one 

94 Opinion AG Jääskinen in Cartel Damage Claims (CDC) Hydrogen Peroxide SA v Akzo Nobel NV and others 
(n 84), para 132.

95 ibid, paras 124–126.

96 However, applying the interpretation of Regulation (EC) 44/2001 to the case of arbitration contravenes the 
fact that international commercial arbitration is outside the material scope of the Regulation, and that it 
also has no forum and is, therefore, rather distant to the notion of mutual trust between national courts 
which constitutes the basis for the adoption of the Regulation. This element should prevent the adoption of 
the aforementioned interpretation to arbitration by analogy. Similarly see Damien Geradin, Emilio Villano, 
“Arbitrability of EU Competition Law-based Claims: Where Do we Stand after the CDC Hydrogen Peroxide 
Case?” (2017) 40 World Competition 67, 88.

97 See Assimakis Komninos, “The New Damages Directive and International Arbitration: Prospects after the 
CDC Judgment” (2015) 4 Rev aff  eur 717.

98 Opinion AG Jääskinen in Cartel Damage Claims (CDC) Hydrogen Peroxide SA v Akzo Nobel NV and others 
(n 84), paras 125, 132.
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hand, arbitral tribunals can perfectly fulfil their role and compensate victims of 
anti-competitive practices,99 and, on the other hand, there is no guarantee that 
an EU Member State’s court or national judicial system will safeguard the 
effectiveness of  a victim’s right to damages.100

Moreover, the Advocate General’s position appears to disregard the legal 
framework of  international commercial arbitration and the way it is applied,101 
given that arbitration clauses are perceived to encompass the disputes arising 
between the parties in respect of  a defined legal relationship and irrespective of 
their contractual or extra-contractual nature. Therefore, the crucial factor is not 
the legal nature of  the claims as tort or contractual claims, but rather their 
connection to a particular legal relationship. On that basis, it is generally accepted 
that a broadly drafted arbitration clause can and should cover tort claims,102 
such as the ones relating to infringements of  EU competition law. This is also 
justified by the financial and procedural advantages or arbitration in business-
to-business relationships,103 where parties seek to resolve their disputes quickly 
and inclusively, avoiding fragmentations.104

In the end, the CJEU chose to remain silent on the scope of  arbitration clauses, 
succinctly invoking the absence of  sufficient information for providing a useful 
answer to the preliminary question.105 This probably depicts the will of  the CJEU 

99 See e.g. the Swedish Systembolaget case, where an arbitral tribunal awarded damages for harm caused by an 
abuse of  a dominant position (Svea Court of  Appeal, 23 October 2013, Systembolaget Aktiebolag v The 
Absolut Company Aktiebolag, Case T 4487-12).

100 It is undisputed that in certain judicial systems, it takes more than a decade to have a final judgment from 
State courts, see Komninos (n 97) 723.

101 See New York Convention, Art 2(1), UNCITRAL Model Law, Art 7(1).

102 Gaillard, Savage (n 2) 306–307.

103 Aren Goldsmith, “Arbitration and EU Antitrust Follow-on Damages Actions” (2016) 34 ASA Bulletin 10, 
36–39.

104 Olga Sendetska, “Arbitrating Antitrust Damages Claims: Access to Arbitration” (2018) 35 J Int’l Arb 357, 
362–363. This aim constitutes the underlying reason in Fiona Trust & Holding Corporation and others v 
Privalov and others [2007] EWCA Civ 20, upheld in Premium Nafta Products Ltd and others v Fili Shipping 
Company Ltd and others [2007] UKHL 40, 2008 1 Lloyd’s Rep 254. According to the then UK House of 
Lords, the construction of an arbitration clause presumes that the parties wished that any dispute arising 
out of their relationship is decided by the same tribunal, unless the text of the clause is clear in excluding 
certain matters from its scope. The one-stop adjudication principle was later verified and reiterated in Monde 
Petroleum SA v Westernzagros Ltd [2015] EWHC 67 (Comm), where the Queen’s Bench Division (Commercial 
Court) held that a dispute resolution clause concluded in the context of  a termination agreement and 
establishing the exclusive jurisdiction of  the courts of  England superseded a previous arbitration clause 
concluded between the same parties in the consultancy services agreement which was then terminated. Contra 
Ryanair Ltd v Esso Italiana Srl [2013] EWCA Civ 1450 and Provimi Ltd v Aventis Animal Nutrition SA and 
others QB (Com Ct) [2003] EWHC 961, which both refer to jurisdiction clauses. In Ryanair, the English 
Court of Appeal (Civil Division) upheld the exclusion of a follow-on cartel damage claim from a contractual 
non-exclusive jurisdiction clause in favour of the courts of England, ruling that the presumption of a one-stop 
adjudication requires a successful parallel contractual claim. In Provimi, the English High Court held that 
Swiss, German and French jurisdiction clauses in the contracts between the claimants and the defendants 
were, as a matter of Swiss, German and French law, respectively, insufficiently wide to include tort claims 
for damages based on Art 101 TFEU. Most courts and authors do not perceive Ryanair and Provimi as 
relevant for the interpretation of arbitration clauses, since the latter are generally interpreted more expansively 
than jurisdiction clauses.

105 Case C–352/13 Cartel Damage Claims (CDC) Hydrogen Peroxide SA v Akzo Nobel NV and others 
EU:C:2015:335, para 58.
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to differentiate itself  from the position of  the Advocate General106 and to 
safeguard the balance established through the practice of  the national courts, 
which distinguishes between jurisdiction and arbitration clauses, giving the latter 
a more liberal interpretation. Indeed, the reception of  the CDC judgment by 
national courts shows that it has not affected the way they traditionally interpret 
arbitration clauses, i.e. broadly enough to encompass both contractual and tort 
claims.107 In particular, the Dortmund District Court in Germany considered 
that the arbitration clause covered claims for damages based on a cartel 
infringement, accepting as a matter of  principle that arbitration clauses should 
be interpreted broadly.108

The CJEU addressed similar questions in the Apple case.109 Although the latter 
concerned a choice-of-court agreement, and not an arbitration clause, it is 
important for understanding the CJEU’s findings in CDC. The CJEU was 
consistent with the latter110 in that the scope of  a jurisdiction clause is to be 
defined by the national court before which the dispute is brought.111 However, 
it also held that the clause could cover only disputes that have arisen or may 
arise in connection to the legal relationship for which the jurisdiction clause was 
agreed,112 placing, thus, foreseeability at the core of  its analysis. In that context, 
the CJEU held that the abuse of  a dominant position can be materialised in the 
contractual terms established by a dominant undertaking,113 and that in 
the absence of  an explicit provision on damages for breaches of  Article 102 
TFEU, the latter can still be included in the scope of  application of a jurisdiction 
clause.114 As Advocate General Wahl suggested, the scope of the jurisdiction clause 

106 According to UK High Court in Microsoft Mobile OY (Ltd) v Sony Europe Limited and others [2017] 
EWHC 374, the position of AG Jääskinen was rejected by the CJEU’s choice not to address the scope of 
the arbitration clause.

107 See, however, Kemira Chemicals Oyj v CDC, Case 200.156.295/01 (CA Amsterdam 2015), where the Dutch 
court held that the CDC ruling of the CJEU could be extended to arbitration and, therefore, an arbitration 
clause could not cover claims for damages following a cartel infringement. For an earlier case, see CDC 
Hydrogen Peroxide SA v Kemira Oyj (Helsinki District Court 2013), where the Finnish court held that the 
parties could not have consented to arbitrate claims related to potential competition law infringements due 
to the secret nature of the cartel.

108 Landgericht Dortmund, 13.09.2017 – 8 O 30/16 Kart.

109 Case C–595/17 Apple Sales International and others v MJA EU:C:2018:854. Apple is a preliminary reference 
from the French Court of  Cassation regarding the jurisdiction clause in a distribution contract between 
Apple and a semi-exclusive authorised reseller of Apple products in Europe. The clause provided that the 
“[a]greement and the corresponding relationship between the parties” were submitted to the jurisdiction of 
the Irish courts, while Apple unilaterally reserved the right to institute proceedings against the reseller either 
in the courts of  the seat of  the reseller or in any jurisdiction where harm to Apple is occurring. Apple’s 
reseller, eBizcuss, initiated proceedings against Apple requesting the compensation of damages incurred due 
to an alleged abuse of dominance, and maintaining that Apple was favouring its own network to the detriment 
of eBizcuss.

110 It should be noted that three out of the five judges in the Chamber of the CJEU deciding on Apple were 
previously in the Chamber of  the CJEU ruling on CDC, among whom Judge Safjan, who was the “juge 
rapporteur” in both cases.

111 Apple (n 109), para 21.

112 ibid, para 22.

113 ibid, paras 28–29.

114 ibid, para 30.
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cannot be defined by the tortious or contractual nature of  the claims, but only 
by the possibility of  correlating the latter to the clause,115 while the law applicable 
to the merits of  the dispute shall not affect the determination of  international 
jurisdiction.116 It is illuminating that for Advocate General Wahl, jurisdiction 
clauses in essence aim to secure the most inclusive way of  resolving the disputes 
in the context of  a certain legal relationship between the parties.117 The same 
reasoning can be found behind the choice of  the parties to have recourse to an 
arbitral tribunal; they aim at a single and inclusive procedure for all their disputes. 
In light of  the above, the approach adopted in Apple would be more suitable for 
the nature of arbitration, as analysed above. This approach has also been followed 
recently by national courts.118

2. Conflicts of Resolution

Since arbitral tribunals and the European Commission (or national competition 
authorities) can be found to apply EU competition law, in parallel, to the same 
or similar disputes, conflicts between the two are not avoided.

This can easily occur in the context of  an arbitration established between two 
commercial partners, when, in parallel to the arbitral proceedings, one of  them 
files a complaint before the European Commission. On the one hand, the 
initiation of  proceedings by the latter cannot produce an automatic suspension 
of  the arbitral proceedings,119 while, on the other hand, arbitrators cannot be 
formally bound by Article 16 of  Regulation (EC) 1/2003 so as to avoid making 
conflicting findings with a previous Commission’s decision,120 although, in fact, 
this would be a wise course of  action,121 ensuring, to a certain extent, the subse-
quent enforceability of  the award. The European Commission is also free to 

115 Case C–595/17 Apple Sales International and others v MJA EU:C:2018:541, Opinion AG Wahl, para 34.

116 ibid, para 38.

117 ibid, paras 55–57.

118 For a case in Austria, see S Ltd v T GmbH, 18 OCg 6/20m (OGH, 2020). The Austrian Supreme Court 
considered that the existing arbitration clause, in case of doubt, had to be interpreted in a way that favours 
the purpose of the agreement (favor arbitrandi) and therefore covered civil claims based on Article 102 TFEU. 
The court relied on the Apple case, in reaching that conclusion.

119 Komninos (n 1) 208.

120 See also Maurits Dolmans, Jacob Grierson, “Arbitration and the Modernization of EC Antitrust Law: New 
Opportunities and New Responsibilities” (2003) 14 ICC Bull 37, 51; Renato Nazzini, “International Arbitration 
and Public Enforcement of Competition Law” (2004) 25 ECLR 153, 161, leaving open the possibility that 
arbitration tribunals may have to consider an infringement decision by a public authority as “conclusive” 
on the basis of the doctrine of “abuse of process”.

121 In practice, arbitrators normally pay deference to Commission’s decisions. See e.g. ICC 8626/1996 (1999)126 
JDI 1073; Hans van Houtte, “Distribution Arbitration and European Competition Law”, in Laurent du Jardin, 
Johan Erauw and others (eds), Arbitration and Commercial Distribution: Reports of the Colloquium of CEPANI 
November 7th 2005 (Bruylant 2005) 101–102. See also Yves Derains, “L’arbitre, la Commission et la Cour : 
questions de procédure” (2003) 123 Gaz. Pal. (n°149) 45, 47. Reference is also made to ICC 7146/1992, cited 
by Cam Quyen Corinne Truong, Les différends liés à la rupture des contrats internationaux de distribution 
dans les sentences arbitrales CCI (LexisNexis 2002) 109–112: “[L]e Tribunal arbitral tiendra naturellement 
compte de la manière dont les règles communautaires sont interprétées et appliquées par les institutions commu
nautaires, notamment par la Commission et la Cour de Justice”.
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depart from the findings of  a previous arbitral award in the same dispute. As 
shown in the Siemens/Areva case,122 the European Commission limited both the 
duration and the scope of  the disputed non-compete clause, while the relevant 
ICC arbitral award slightly reduced its duration only. It should also be reminded 
that, in the past, the European Commission proved quite resourceful in indirectly 
interfering with arbitral proceedings, leading the parties to abstain from the 
solution provided by the arbitral award and follow the Commission’s view on 
the matter.123 This practice can have a deterrent effect on the parties’ choice to 
have recourse to arbitration, since it could de facto divest arbitral awards of 
their finality. For this reason, it should be better used as a last resort in rare cases 
of  extremely strong EU public interest.124

The most serious conflicts, though, arise in the field of  State aid, where the 
European Commission enjoys the exclusive competence to determine the compati-
bility of  such measures with EU law, and, at the same time, an arbitral tribunal 
is either seized with a relevant dispute, or called to award damages which might 
constitute unlawful State aid. Such tensions are, in fact, lively emerging in the 
context of  arbitral awards under the Energy Charter Treaty125 (“ECT”). 
The Commission has already intervened in various arbitration proceedings 
suggesting – yet unsuccessfully – that the arbitral tribunal should decline its 
jurisdiction in light of  the possibility of  the disputed schemes to qualify as 
unlawful EU State aid measures.126 Recently, on 19 July 2021, the European 
Commission announced the opening of  an in-depth investigation so as to assess 
whether an arbitral award ordering Spain to compensate Antin Infrastructure 
Services Luxembourg S.à.r.l. and Antin Energia Termosolar B.V. for losses 
suffered due to the breach of  the ECT as a consequence of  the 2007 renewable 
electricity support scheme modifications is in line with EU State aid law.127 
The latest piece of  this ECT puzzle is found in Komstroy,128 where the CJEU 

122 Siemens/Areva (Case AT.39736) Commission Decision C(2012) 4028 final. For a comment in that regard, 
see Gauer, Lübking (n 11) 29–30.

123 That was the case in Preflex/Lipski, see Commission of  the European Communities, Tenth Report on 
Competition Policy – Published in conjunction with the “Fourteenth General Report on the Activities of the 
European Communities in 1980” (Office for Official Publications of the European Communities 1981) 87–88, 
para 126. In this case, the arbitral award required the defendant to continue paying license fees pursuant to 
a patent licensing agreement after the expiry of  the patents. The Commission held that this agreement, 
as interpreted by the arbitral award, and subsequently approved by the Brussels Court of  First Instance 
(see Preflex SA v Lipski (1976) 91 JdT 493 (Civ Bruxelles 1975)) was incompatible with the EU competition 
rules. For this reason, it communicated its objections to the parties and, in essence, rejected the construction 
given by the arbitral tribunal to the problematic contractual clause. As a result, the parties complied with 
the Commission’s views and reached a settlement, putting an end to the dispute. Further on that case see Xavier 
de Mello, “Arbitrage et droit communautaire” (1982) Rev arb 349, 373–374.

124 See John Temple Lang, “Panel Discussion: International Arbitration”, in Barry Hawk (ed), International 
Antitrust Law and Policy 1994: Annual Proceedings of the Fordham Corporate Law Institute (Juris Publishing 
1995) 426.

125 Energy Charter Treaty 2080 UNTS 100, 10 ICSID Rev – Foreign Investment L J 258 (“ECT”).

126 See Gauer, Lübking (n 11) 28.

127 See the IP/21/3783 press release of the European Commission <https://ec.europa.eu/commission/presscorner/
detail/en/ip_21_3783> accessed 1 November 2021.

128 Case C–714/19 République de Moldavie v Komstroy LLC EU:C:2021:655.
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held on 2 September 2021 that intra-EU arbitral proceedings under the ECT are 
 incompatible with EU law.

Another most vivid example of  this EU State aid conflict of  competence can be 
found in Micula, a case concerning a BIT concluded by Sweden and Romania 
prior to Romania’s accession to the EU. The Micula brothers, as Swedish citizens, 
and their companies benefited from Romania’s investment incentives and fiscal 
aids under the BIT, and filed an International Centre for Settlement of Investment 
Disputes (“ICSID”) claim against Romania when the latter repealed the 
investment incentives. The ICSID award ordered Romania to pay damages since, 
by repealing the tax incentives, it breached its obligations under the BIT.129 Two 
years later, the Commission decided that the damages granted by the ICSID 
award constituted State aid incompatible with EU law and should be recovered.130 
However, the General Court annulled the Commission Decision under the premise 
that the claimants’ right to compensation arose out of  events happening before 
Romania’s accession to the EU, and, therefore, were not covered by the EU State 
aid rules.131 For the General Court, the European Commission was not competent 
to examine the disputed compensation to remedy the damage sustained as a 
result of  the premature withdrawal of  an incentive scheme, and that this compen-
sation did not constitute State aid. Subsequently, the Micula brothers managed 
to secure enforcement of  the ICSID award outside the EU,132 and the General 
Court judgment was brought before the CJEU. Advocate General Szpunar, in his 
Opinion,133 held that the General Court erred in law and in the legal classification 
of  the facts, since the alleged aid measure was actually granted at the time when 
the right to receive compensation was recognised and when, accordingly, Romania 
was required to pay that compensation and implement the award, post-dating 
Romania’s accession to the EU, therefore rendering EU State aid rules applicable 
for the examination of  the disputed compensation.

However, the more intriguing part in the Opinion of  the Advocate General is 
the way he refined the CJEU’s findings in the rather hostile to arbitration Achmea 
judgment, trying to delimit its scope. In Achmea, the CJEU held that the 
arbitration clause in the intra-EU BIT between the Netherlands and the Slovak 
Republic was incompatible with EU law, given that the arbitral tribunal might 
be called on to interpret and apply EU law. That could threaten the uniform 
application and full effectiveness of  EU law, since the arbitrators could not 

129 See I. Micula and others v Romania [2013] ICSID Case No ARB/05/20 <https://www.italaw.com/sites/default/
files/case-documents/italaw3036.pdf> accessed 1 November 2021.

130 Micula v Romania (Case SA.38517) Commission Decision (EU) 2015/1470 [2015] OJ L 232/43.

131 Joined Cases T–624/15, T–694/15, and T–704/15 European Food and others v Commission EU:T:2019:423, 
paras 68–97.

132 For the relevant UK Supreme Court judgment, see <http://www.bailii.org/uk/cases/UKSC/2020/5.html>, 
and for the US Court of Appeals for the District of Columbia Circuit, see <https://www.cadc.uscourts.gov/
internet/judgments.nsf/24DE26E55AB8352B8525856D004F9550/$file/19-7127-1843415.pdf> both accessed 
1 November 2021.

133 Case C–638/19 P Commission v European Food and Others EU:C:2021:529, Opinion AG Szpunar.
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qualify as a court or tribunal of  a Member State under Article 267 TFEU and 
could not address a preliminary reference to the CJEU. In addition, the specificity 
of  this arbitration mechanism, established by an international treaty between 
Member States rather than by the will of  private parties, in essence impeded the 
arbitral awards from being reviewed under EU law.134 Advocate General Szpunar 
considered that this reasoning does not apply to the case at hand, since arbitral 
proceedings on the basis of  a BIT concluded between a Member State and a 
third State prior to its accession to the EU, and still pending at the time of  the 
accession, are not capable of affecting the autonomy of EU law. For the Advocate 
General, “no [such] dispute capable of  concerning the interpretation or the 
application of  EU law is removed from the judicial system of  the European 
Union”.135 The CJEU, in its recent Grand Chamber judgment,136 followed the 
Advocate General’s approach in confirming the European Commission’s compe-
tence to issue the disputed decision and examine the ICSID award remedy under 
EU State aid. However, the CJEU explicitly held that the Achmea judgment was 
relevant in the case at hand,137 given that “the compensation sought by the 
arbitration applicants did not relate exclusively to the damage allegedly suffered 
before that date of  accession, with the result that the dispute brought before the 
arbitral tribunal cannot be regarded as being confined in all respects to a period 
during which Romania, which had not yet acceded to the European Union, was 
not yet bound by the rules and principles”138 under Article 19 TEU, 267 and 344 
TFEU. It should be noted that the CJEU is consistent in bolstering the Achmea 
heritage on investor-state arbitration, as evidenced by Komstroy139 and 
PL Holding.140

3. Breaking the Ice

The most recent tension between EU competition law and international 
commercial arbitration can be found in the European Commission’s decision in 
the ISU case. The International Skating Union (“ISU”), composed of  national 

134 The CJEU’s analysis was framed on the basis of the notions of the autonomy and the primacy of EU law, 
as constitutional underpinnings of the EU, as well as on the basis of the principle of sincere cooperation 
between Member States as the foundation of the EU judicial system, see Achmea (n 65), paras 31–39. The 
same concerns and the same reasoning can also be found in Opinion 1/17 of the Court, EUCanada CET 
Agreement EU:C:2019:341, which came right after Achmea. However, in Opinion 1/17, the CJEU found that 
the permanent and institutionalised investor-state dispute settlement (“ISDS”) mechanism, provided in the 
EU-Canada CET Agreement, was compatible with EU law, considering that its jurisdiction did not involve 
the interpretation and application of  EU law, and the exclusive jurisdiction of  the CJEU to rule on the 
allocation of powers between the EU and its Member States is preserved.

135 Opinion AG Szpunar in Commission v European Food and Others (n 133), para 82.

136 Case C–638/19 P Commission v European Food and Others EU:C:2022:50.

137 ibid, paras 137-145.

138 ibid, para 140.

139 République de Moldavie v Komstroy LLC (n 128).

140 Case C–109/20 PL Holdings EU:C:2021:875. In this judgment, the CJEU Grand Chamber reaffirmed a 
broad reading of Achmea, by finding that the conclusion by a Member State of an arbitration agreement 
with content identical to an invalid arbitration clause in a pre-accession intra-EU BIT infringed EU law.
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skating federations and clubs, is the only international sports organisation 
recognised by the International Olympic Committee as responsible for regulating 
and administering figure ice skating and speed ice skating worldwide. It also 
organises speed skating events, licenses broadcasting rights, negotiates sponsorship 
agreements and sells tickets worldwide. According to the ISU Statutes, and 
particularly the ISU’s General Regulations, professional skaters who are members 
of  these national federations and clubs are subject to a pre-authorisation system 
(the so-called eligibility rules), imposing them severe penalties (long-term suspen-
sions and lifetime bans) in the event of  participation in an unauthorised skating 
event. According to the ISU’s compulsory arbitration mechanism, these eligibility 
decisions can only be appealed before the Court of Arbitration for Sport (“CAS”). 
The case at hand concerned a complaint brought by two professional speed 
skaters, members of  the Royal Netherlands Skating Federation, alleging that 
the eligibility rules were in breach of  Articles 101 and 102 TFEU because they 
prevented them from participating in a new competition organised by a private 
Korean company in Abu Dhabi.

The European Commission examined both the compatibility of  the eligibility 
rules with EU competition law and the role of  the compulsory CAS arbitration 
in the alleged infringement. It held that the eligibility rules had the object of 
restricting competition under Article 101(1) TFEU, precluding professional 
skaters from freely participating in international third-party events and, therefore, 
impeding competing organisers from setting up alternative sporting events.141 
However, the European Commission decided not to impose fines, but rather to 
ask ISU to bring the infringement to an end. As to the arbitration issue, it took 
a rather hostile stand, stating that the CAS arbitration reinforced the restriction 
of  competition caused by the eligibility rules.

In particular, although the European Commission acknowledged, in an intro-
ductory remark, that arbitration is “a generally accepted method of  binding 
dispute resolution and agreeing on an arbitration clause as such does not restrict 
competition”,142 it went on to state that the exclusive arbitration mechanism in 
the case at hand could not secure effective judicial protection against EU compe-
tition law infringements. It focused on the fact that the Swiss Federal Tribunal, 
competent to review the CAS arbitral awards – amongst others – for breaches 
of  public policy, had ruled that EU competition law does not pertain to inter-
national public policy in the sense of  the Swiss legal order.143 What is more, in 
the event that EU competition law is invoked as mandatory law before the CAS, 
neither the CAS nor the Swiss Federal Tribunal has the competence to make a 
preliminary reference to the CJEU and, therefore, secure the correct application 

141 ISU (n 93) paras 162–188. The Commission also analysed why the eligibility rules had the effect of restricting 
competition, see paras 189–205.

142 ibid, para 269.

143 ibid, paras 270–271.
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of  EU law.144 The European Commission also emphasised that, while the CAS 
awards can theoretically be enforced by national courts in the EU, and, therefore, 
fall within their own public policy control according to Eco Swiss, such 
enforcement is in essence futile, since ISU has the disciplinary power to enforce 
the disputed ineligibility decision itself, by excluding skaters from its events.145 
Also, compensatory claims brought by excluded skaters on these grounds before 
an EU-based court could trigger a review of  the arbitral award under EU 
competition law, but still, this could not lead to the annulment of  the ineligibility 
decision,146 leaving, thus, the alleged victim of  the infringement unprotected. 
This lack of  protection further escalates given that the CAS procedural rules 
provide for the removal of  the athletes’ right to seek interim relief  before national 
courts in the EEA.147 These affirmations, together with the observation that 
“athletes have no real choice but to accept […] the exclusive competence of  the 
CAS”,148 led the European Commission to conclude that the ISU compulsory 
arbitration deprived athletes of  an effective judicial protection against potentially 
anti-competitive ISU decisions, and “reinforce[d] the restriction of  their 
commercial freedom and the foreclosure of  ISU’s potential competitors”.149 
On  that basis, the European Commission provided that in case the ISU 
pre- authorisation system is maintained, its eligibility and arbitration rules need 
to be modified.150

In short, the hostility to (the CAS) arbitration in ISU is founded on two premises: 
(i) the compulsory recourse of  athletes to the exclusive jurisdiction of  the CAS 
for the review of the ISU eligibility decisions, and (ii) the lack of  means to ensure 
that EU competition law is properly applied if  invoked, given that the seat of 
arbitration is in Switzerland, where EU competition law is not recognised as 
public policy, the arbitral tribunal and the Swiss court cannot refer preliminary 
questions, and the nature of  the eligibility decision quashes the possibilities of 
national EU-based courts reversing its effects.

Contrary to the above, the General Court of  the EU, seized with the appeal 
against the ISU decision, reinstated the expression of  trust on behalf  of  the EU 
legal order towards arbitration, by clearly stating that the “use of  the CAS 
arbitration system is not such as to compromise the full effectiveness of  EU 
competition law”.151 To reach this finding, the General Court noted that ensuring 
conformity with EU competition law can be achieved, in the case at hand, either 

144 ibid, para 283.

145 ibid, para 272.

146 ibid, para 273.

147 ibid, para 274.

148 ibid, para 276.

149 ibid, para 277.

150 ibid, paras 339–342.

151 Case T–93/18 International Skating Union v Commission EU:T:2020:610, para 161.
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through the right of  skaters to claim damages before EU-based national courts, 
which apply EU law and can submit requests for preliminary references in that 
regard,152 or by lodging a complaint before a national competition authority or 
the European Commission.153 Also, by citing case law from the European Court 
of  Human Rights,154 the General Court held that the exclusive jurisdiction of 
an international arbitral tribunal specialised in disputes arising in the context 
of  professional sport, such as the CAS, is justified by legitimate interests linked 
to the specific nature of  the sport and ensures procedural uniformity and legal 
certainty.155

Apart from the obvious importance of  this judgment in reaffirming a clear 
pro-arbitration position, two other interesting observations can be made. First, 
the aforementioned analysis was deployed in order to address the European 
Commission’s argument in its written pleadings156 that, inter alia, it could have 
regarded arbitration as an aggravating circumstance157 within the meaning of 
point 28 of  the Commission Guidelines on the method of  setting fines.158 
The General Court, even if  the European Commission chose not to impose a 
fine, still followed the same logic as in the 2006 Guidelines. For this reason, it 
examined the legal nature of  the latter as a self-imposed limitation in the exercise 
of  the Commission’s discretion and placed emphasis on the content of  point 28 
of the 2006 Guidelines. The General Court came to the conclusion that the 
common denominator of  the circumstances mentioned in the non-exhaustive 
list of  point 28 is their unlawful character,159 and found that the ISU arbitration 
rules conferring exclusive jurisdiction to the CAS do not constitute unlawful 
circumstances that can make the established 101 TFEU infringement more 
harmful.160

The second point of  interest is that, for the General Court, the finding that the 
CAS arbitration is in conformity with EU law does not contradict the CJEU’s 
ruling in Achmea; it rather reaffirms the latter when it comes to the distinction 
between international commercial arbitration and investment arbitration. 
The General Court cited Achmea in order to conclude that the establishment 

152 For the role of national courts as the primary venue for the assertion of EU rights, ensuring the interpretation 
and application of EU law, see Takis Tridimas, “The ECJ and the National Courts: Dialogue, Cooperation, 
and Instability”, in Damian Chalmers, Anthony Arnull (eds), The Oxford Handbook of European Union Law 
(Oxford University Press 2015) 404–406.

153 International Skating Union v Commission (n 148), paras 157–160.

154 Mutu and Pechstein v Switzerland (ECtHR, 2 October 2018) CE:ECHR:2018:1002JUD004057510, para 98.

155 International Skating Union v Commission (n 148), para 156.

156 Interestingly, the text of the ISU decision does not back this assertion, see ibid, para 144.

157 ibid, para 143.

158 Guidelines on the method of setting fines imposed pursuant to Article 23(2)(a) of  Regulation No 1/2003 
[2006] OJ C 210/2 (“2006 Guidelines”).

159 ibid, paras 149–153.

160 ibid, paras 148, 163.
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of CAS jurisdiction in ISU was not based on an international treaty through 
which EU Member States agreed to remove from their national courts, and, 
therefore from the EU judicial system, disputes which may concern the application 
and interpretation of  EU (competition) law,161 as in Achmea. It is true that the 
factual background of  the two cases is quite distinctive and does not permit 
analogies and extensions; Member States cannot be parties to a CAS arbitration 
as they could in the context of  the arbitral tribunal established by the intra-EU 
BIT, and the nature of  relief  sought is completely different, as is what could be 
at stake for the autonomy of  EU legal order in the two proceedings.162 Still, the 
General Court clearly chose to favour arbitration in disputes in which competition 
law issues can emerge, revealing a developing trust towards arbitration and 
allowing a sigh of  relief  after the tensions brought by the European Commission 
in the ISU decision.

VI. Conclusion

It appears that the complex relationship between EU competition law and 
arbitration, despite the conflicts that might arise at different levels – and mainly 
in the context of  enforcing EU State aid rules, retains an overall positive sign, 
which is established on the basis of  mutual respect and self-imposed caution. 
Certain areas of  this relationship, such as the institutional cooperation between, 
on the one hand, arbitral tribunals, and, on the other hand, the EU judiciary 
and competition authorities, could further evolve in the coming years, presenting 
opportunities for deeper cooperation.

161 ibid, para 162.

162 ibid, para 156.
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La carrière de Mme le Professeur Laurence Idot appelle un hommage. Sa pensée a mûri le 
droit de la concurrence, tant par ses écrits que ses enseignements ou son activité à l’Autorité 
de la concurrence. Aucun de ses anciens collègues ou étudiants n’est resté insensible à sa 
finesse d’esprit et sa personnalité exceptionnelle. L’impact de sa pensée, de son enseignement 
et de ses consultations justifie que, dans la plus pure tradition universitaire, des Mélanges 
lui soient dédiés.

Théoricienne confrontée à la réalité des dossiers, Laurence Idot a marqué la recherche par 
son analyse fine et habile des interactions entre le droit de la concurrence, le droit de l’Union 
européenne, et le droit de l’arbitrage et le droit international. A l’heure du développement des 
recours à l’arbitrage international et de la croissance du droit européen de la concurrence, 
ses écrits et sa compréhension du droit conservent leur actualité. 

L’originalité du parcours du Professeur Idot tient aux chemins qu’elle a tracés dans des 
droits en développement : le droit européen d’un côté, le droit de la concurrence de l’autre 
- auxquels elle a chacun consacré une revue. Les destins de Concurrence et Europe sont 
désormais entremêlés. 
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