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Merger control is as indispensable as it is inherently imperfect. Its prophylactic nature forces 

competition agencies to engage in intricate predictive exercises to determine how transactions 

might affect competition if they are allowed to proceed. With the benefit of hindsight, 

operations seen as relatively innocuous at the time of clearance may have been less so. Type II 

errors remain common, and evidence suggests that mergers have played an important role in 

the ‘increased market concentration throughout the economy’ (Kwoka and Valletti, 

‘Unscrambling the Eggs: Breaking Up Consummated Mergers and Dominant Firms’ (2021) 30 

Industrial and Corporate Change 1286). They have further contributed to the consolidation of 

digital platforms and their ‘data-opolies’, with concomitant risks for privacy, innovation, 

market dynamism, and ultimately society. Antitrust agencies struggle to meet the high 

evidentiary burden required to substantiate the solid theories of harm they must rely on to block 

a merger. Had oil corporations ExxonMobil and Chevron gone through with their plan to join 

forces back in 2020, the chances are their transaction would have been approved, even though 

it would have partially rebuilt Standard Oil’s empire. Similarly, had Blockbuster bought Netflix 

over two decades ago when it had the chance, it would have been as difficult for competition 

agencies to predict Netflix’s potential as it was for Blockbuster’s CEO John Antioco, who 

reportedly laughed at the prospect of acquiring it.  

To catch some of the transactions that might turn out to be detrimental in the future, the 

net may have to be cast too wide. It may be obvious now that Antioco made an error of 
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judgment, but in 2000 it would have been unimaginable that a DVD by-mail subscription 

service would turn into the global phenomenon that Netflix has become. An inexorable 

shortcoming of the merger scrutiny process is that agencies cannot be expected to envisage, let 

alone prevent, unpredictable prospects. Accepting the law’s limits does not mean, however, 

that there is no room for improvement. Legislators, policymakers and scholars continue to 

strive towards optimising enforcement levels, with important successes. There is evidence, for 

instance, that the ‘more economic approach’ in EU competition law, spurred by a mix of 

enforcement experience and scholarly criticism, would have reduced the risk of type I errors 

in merger analysis (Duso, Gugler, and Szücs, ‘An Empirical Assessment of the 2004 EU 

Merger Policy Reform’ (2013) 123 The Economic Journal F596). But the pendulum may now 

have swung too far the other way. Recent data suggest historic levels of merger control 

underenforcement (Competition and Markets Authority, A New Pro-Competition Regime for 

Digital Markets: Advice of the Digital Markets Taskforce, CMA135 (December 2020)). Much 

work remains to be done to achieve the right balance, and academic studies proposing 

normative solutions remain essential. 

Alexandr Svetlicinii’s monograph Chinese State Owned Enterprises and EU Merger 

Control (Routledge, 2020) is one such attempt, and a very timely one amid the increasing 

presence of Chinese SOEs in the EU. Over four chapters, the work considers the limits of the 

single economic unit doctrine, and how those boundaries affect the effectiveness of merger 

control. In particular, Svetlicinii reflects on what happens when the European Commission 

needs to scrutinise mergers involving companies with modest turnovers, but are owned by the 

state, or are part of complex conglomerates linked to the state. In these cases, competition 

authorities have to assess whether those companies may have an ability to significantly impede 

effective competition that would go under the radar if traditional market definition and merger 

analysis tools are used when applying the EU Merger Regulation (EUMR). 
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The Commission addressed the matter in its EDF/CGN/NNB decision (COMP/M.7580 

[2016] OJ C151/1), in the context of growing concerns over ‘the continued encroachment of 

Chinese influence in European markets’ (Zhang, Chinese Antitrust Exceptionalism, OUP 

2021). One of the parties to the merger, China General Nuclear Power Corporation (CGN), 

was almost entirely owned by the Central Chinese Assets Supervision and Administrative 

Commission (SASAC), managed by China’s State Council. Post-merger, CGN would have a 

decisive influence over strategic decisions of a UK-based nuclear power company. However, 

CNG’s EU turnover was not enough to constitute a Union dimension, meaning the operation 

would have escaped EUMR scrutiny. The Commission decided that the aggregated turnover of 

all energy companies controlled by the SASAC should be taken into account, since CGN 

lacked decisional autonomy in crucial aspects such as budget or strategy. 

As a scholar with extensive knowledge of both EU competition law and the Chinese 

context, Svetlicinii is uniquely positioned to tackle this demanding subject. In Ch. 1, he 

considers how SOEs are treated under EU merger control. He provides a comprehensive 

overview of the case law interpreting key concepts such as the principle of competitive 

neutrality between state owned and privately owned companies, the notion of undertaking, and 

the single economic unit doctrine. He then explores how this conceptual framework affects the 

Union dimension threshold and the substantive merger assessment, completing the chapter with 

a reflection on the specific issues relating to non-controlling state shareholdings.  

Surprisingly, the book sticks to the old pre-Lisbon Treaty terminology of the EUMR 

and refers to ‘Community dimension’—a term expressly superseded by the Lisbon Treaty 

reform in 2009. Notwithstanding this unfortunate anachronism, the chapter aptly captures the 

intricacies of the conceptual framework it explores. Svetlicinii points out that the Commission 

may only jointly consider the turnover of the SOEs controlled by a state when the companies 

are found to ‘constitute an “economic unit with an independent power of decision”’ (p 12). Yet 
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there are some inconsistencies in its decisions. At times the turnover of Gazprom alone has 

been taken into account (eg Gazprom/A2A/JV COMP/M.5740 [2010] OJ L214/1), whereas in 

Rosneft/TNK-BP (COMP/M.6801 [2013] OJ C107/1) the Commission included Gazprom in a 

single economic unit formed with other Russian oil and gas SOEs, because the state could 

influence the strategic decisions of one of the merging parties. Svetlicinii puts the discrepancy 

down to pragmatism: the Commission would be attempting to avoid a higher evidentiary 

burden when turnovers are large enough on their own to surpass the EUMR’s thresholds (p 

15).  

Ch. 2 explores specific issues relating to Chinese SOEs. Svetlicinii provides some 

historical background, and explains the peculiarities of the SASAC—‘the world’s largest 

controlling shareholder’ and ‘one of the most powerful economic actors in the world’ (p 34). 

The complexity of the SOEs’ structure and their rapid growth, partly fostered by the de facto 

political control exercised over them, render it difficult for China’s competition authorities to 

inspect their activities. Moreover, merger control may have actually played a role ‘in the 

consolidation of the SOE sector in China’ (p 47). This is in part due to selective enforcement 

of the Anti-Monopoly Law (AML), with ‘rare instances of antitrust investigations involving 

SOEs’ (p 44), and to the insignificant fines envisaged for failing to report notifiable 

transactions (p 45). Since the book was published, the latter issue has been addressed. A reform 

of the AML should soon multiply those penalties by ten, and they may even be of up to 10% 

of the company’s turnover in the event that the unreported merger has anticompetitive effects. 

The first issue, if indeed present, requires changes in the competition authorities’ decisional 

practice, and will not happen overnight.  

In light of the above, what can the Commission do to address these challenges? The 

scrutiny of mergers involving Chinese SOEs in the EU is covered in Ch. 3, where Svetlicinii 

arguably makes his most significant contribution to this important discussion. He gives a 
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thorough account of the decisions addressing this thorny issue, devoting an entire section of 

the chapter to EDF/CGN/NNB. The Commission’s teleologically-guided interpretation of the 

single economic unit concept has drawn scholarly criticism for the inconsistencies it spawns, 

and this is illustrated by Svetlicinii through an analysis of the impact of EDF/CGN/NNB on 

subsequent cases. He concludes that the Commission ought to engage in more ‘thorough factual 

analysis’ (p 72). It should take a wider look at ‘corporate, political and other channels of state 

control over the SOEs’, not so much with a view to expanding the notion of single economic 

unit, but to ensure its decisions are adequately grounded (p 76). This is a very valid point, 

particularly in light of recent Commission losses before the EU judiciary for insufficient 

reasoning.  

Ch. 4 discusses how both EU merger control and foreign direct investment (FDI) 

screening can be used to address the problems relating to SOEs’ European operations. It is an 

indispensable chapter, given the complementarity of merger control and the rules overseeing 

investments from non-EU countries. The latter help protect the purity of the former and to 

identify potential security risks. The FDI Screening Regulation ([2019] OJ LI79/1) is covered 

in detail. The chapter concludes with an overview of both the guidance issued by the 

Commission for the assessment of FDI under the new Regulation in the context of the COVID-

19 pandemic, and the White Paper on Foreign Subsidies. Thanks to these sections, the 

monograph’s coverage of the law and policy is as up to date as it could be at the time of 

publication. There is however a critical omission, since the EU–China Comprehensive 

Agreement on Investment (CAI) is not discussed (2020, not yet in force). Seeing that the CAI 

fosters economic cooperation and reciprocal investment, including by mergers between EU 

and Chinese companies, it will clearly bear an impact on the problems identified in the 

monograph, and propositions from scholars of the stature of Svetlicinii are indispensable. 
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The very brief final conclusion sums up the concerns identified in the previous chapters. 

Svetlicinii points out that ‘SOEs do not have any specific regulatory treatment under the 

EUMR’, thus their operations stand the same scrutiny as everyone else’s (p 107). No solid 

regulatory suggestions are articulated, but he posits that the state’s decisive influence on the of 

SOEs in the market needs to be tackled. In this context, Svetlicinii joins the many voices calling 

for an ‘upgrade’ of the EU merger control regime. When conducting the reform, Svetlicinii 

explains that the Commission is caught between a rock and a hard place. It can either dilute its 

assessment of mergers of EU companies to allow for the creation of European champions—a 

position it criticizes and resists, as reflected in its Siemens/Alstom decision (COMP/M.8677 

[2019] OJ C300/14)—or it can take into account state control and support when considering 

the likely effects of mergers. The latter option, however, seemingly goes against the principle 

of non-discrimination. With regard to the legal framework for FDI screening, Svetlicinii takes 

issue with the fact that its enforcement is largely in the hands of the Member States, resulting 

in a ‘varying degree of attention attributed to the SOE status of the acquiring undertakings’ (p 

109). To overcome the inconsistencies, Svetlicinii compels the Commission to publish 

guidelines, and predicts that the COVID-19 pandemic will ‘accelerate the adoption of the new 

foreign investment restrictions by the Member States’ (p 110).  

The comprehensiveness of the coverage of the relevant developments makes the work 

particularly commendable. Svetlicinii leaves no stone unturned in his assessment. For this 

reason, the book is a unique reference source and compulsory reading for anyone with an 

interest in the area. The downside is that Svetlicinii’s voice is often muffled by the 

predominantly descriptive narrative. This is likely an unintended consequence of the 

meticulousness of the analysis of the law and of others’ views. The reader is left wondering, 

for instance, what the priorities for merger control reform ought to be, or the clarifications that 

should be included in the coveted guidance on the FDI Screening Regulation. There is also no 
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discussion of the risks of the expansive interpretation of the concept of single economic unit 

when it comes to punishing collusive coordination between firms that may no longer be 

considered separate undertakings. Crucially, a golden chance is squandered to consider the big 

picture and posit how the findings of the research might 1) impact EU merger law and policy, 

and 2) contribute towards attaining optimal enforcement levels.  

Fortunately, this is not Svetlicinii’s final say on the topic. He has continued to write 

about some of the developments that have taken place since the book was written (Svetlicinii, 

‘Consolidation of State-Owned Enterprises in China: A Missed Opportunity for the EU Merger 

Control?’ (2022) 13 Journal of European Competition Law & Practice 17). Further significant 

novelties are on the horizon. The likely adoption of a Regulation to address the distortions 

caused by foreign subsidies in the single market and the forthcoming review of EU merger 

control announced by the Commission in March 2021 should provide excellent opportunities 

to revisit the book’s findings and cement its relevance.  

 

Sandra Marco Colino 

Chinese University of Hong Kong 
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