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Can internal political dynamics derail the deployment of the Recovery and Resilience Facility pot of 

money destined to a Member State? Many of the media reactions to Prime Minister Draghi resignation 

lamented the abruptness and undesirability of such an event heralding a time of turmoil for Italy. There 

are probably many reasons to be worried and among those the possible difficulties in meeting deadlines 

to unlock EU Next Generation (NGEU) funds disbursement have often been mentioned.1 Whilst the 

EU has allotted Italy the biggest slice of its Recovery and Resilience Facility pie in both grants and loans, 

Italy still has to meet many targets and milestones of its National Recovery and Resilience Plan (NRRFP) 

in order to access the NGEU funds. Meeting these goals would free the next €19bn installment to be 

received in early 2023. The concern is that a caretaker government would not be able to provide the 

impetus to introduce the necessary reforms and changes to accomplish the RRF targets. Delays and 

generally political inertia may then cause the EU to revisit the so far rather positive approach shown 

towards the Italian NRRFP. How internal political dynamics are going to play out in the implementation 

of the various national plans is of course a much broader issue and not limited to Italy only as it is a 

question that could in theory affect any of the 27 EU Member States. It may then be worth exploring on 

these extremely hot midsummer nights what actually EU norms say (or don't say) on what to do if things 

get complicated in one of the Member States.  Needless to say, this is not an easy task for two rather 

obvious reasons: first, the NGEU package is by now a very hefty file of hard law such as the RRF 

Regulation,2 plus other instruments such a Commission guidances, recommendations, European Council 

guidelines, the whole panoply of EU soft law, and of course the provisions contained in the national 

plans. Not an easy navigation. The second reason is that such a complex procedural and substantive 

regulatory framework is also new with limited scope for relying on precedents and a first exhaustive 

evaluation can only be expected by the end of 2024. There are however few “safe” observations to be 

                                                           
1 See G. Santilli, Perché è a rischio il prossimo assegno da 46 Miliardi di Euro, Sole 24 Ore, accessed on 28 July 2022. 
2 Regulation (EU) 2021/241 of the European Parliament and of the Council of 12 February 2021 establishing the 
Recovery and Resilience Facility, OJ L 57, 18.2.2021, p. 17–75. 

https://24plus.ilsole24ore.com/art/pnrr-sono-rischio-prossimi-46-miliardi-AETSxjnB#U401504214650psD


 

 
v                    federalismi.it - ISSN 1826-3534                    |n. 22/2022 

 

 

 

  

made. To anticipate my conclusions: internal dynamics should not particularly affect the RRF scenarios 

as first the whole system is based on an ex post performance model of enforcement that leaves ample room 

for accommodating difficulties, delays and implementation problems. Secondly, as the RRF is EU law, a 

caretaker government or even a newly formed one, would be under a duty to carry faithfully their 

supranational duties and obligations. Thus, despite being perhaps not an ideal scenario, there are ways as 

not to transform a political crisis into a nightmare. Lets proceed in order: 

 

From strict conditionalities to incentives 

There has been an enormous debate on the transformative nature of the EU NEXT GEN and whether 

this initiative will one day be seen as a defining moment in the history of European integration in its quest 

for a true supranational solidarity.3 Certainly the measures adopted (whether on a solid legal base or not 

that is a different debate) represent a stark departure from the classic Community method based on an 

incremental/problem-solving approach. The objectives are instead laid bare upfront and implementation 

follows swiftly. Recital 10 of the RRF Regulation specifically speaks of the six ‘six pillars’ of policy areas 

of European relevance that Member States need to embrace if they want to be part of the new system.  

True, national plans are “expected to contribute to effectively addressing all or a significant subset of challenges identified 

in the relevant country-specific recommendations”, but the emphasis is entirely on whether national plans can 

effectively contribute to the objectives of the RRF. The specific provisions that Member States have then 

to comply with as to be able to get the funds are of course many and detailed as to ensure the attainment 

of those objectives but their general design is not purely based on a strict sanctionary regime if those 

objectives are not fully achieved for whatever reasons by the Member States. What does that mean? Of 

course as for any commercial transaction, loan or investment, strings and conditions are attached to a 

transfer from the grantor to the beneficiary of the funds. The imposition of conditions is nothing new as 

it is standard practice for institutions such as the IMF or the World Bank to attach to their countries 

support programmes specific guarantees to ensure the implementation of macroeconomic and structural 

policies required by those programmes. The EU legal order is not an exception although the kind of 

conditions imposed and the methods used to ensure their fulfilment might however vary considerably.4 

The various financial assistance programmes to Greece, especially the early ones, were for instance, 

                                                           
3 See inter alia N. de Costa Cabral, ‘Borrowing in the European Union: from a pure national model to the antechamber of a European 
fiscal federal solution’, 43:8 (2021) Journal of European Integration 939-954 and in this journal N. Lupo Il Piano Nazionale 
di Ripresa e Resilienza (PNRR) e alcune prospettive di ricerca per i costituzionalisti, Gennaio 2022. 
4 See on this point and for many other interesting comments E. Rubio, From words to action: Analysing possible scenarios and 
political dynamics in the process of disbursing the European Recovery and Resilience Facility fund, in Policy paper, Jacques Delors 
Institute, February 2022. See also on EU conditionalities J. Núñez Ferrer, D. Rinaldi, R. Musmeci and O. Polli (2018), 
“The EU Budget and its Conditionalities: An Assessment of their Contribution to Performance and Reforms”, Report for the European 
Commission, (accessed 27 July 2022). 

https://www.ceps.eu/ceps-publications/the-eu-budget-and-its-conditionalities/
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subject to mostly ex ante conditionalities imposed by the notorious memorandum of understanding. The 

monitoring and evaluation of compliance with those conditionalities was to be carried out by the peculiar 

triad of institutions known as ‘Troika’, composed of the EC, ECB, and the IMF and included both macro 

ecomomic fiscal adjustments and also a large numbers of detailed reforms in many different sectors all 

imposed without any kind of prioritization or modulated enforcement. The outcomes of such an 

experience were generally perceived as rather nefarious and are still very controversial.5  

The RRF, with one notable exception the so-called “Rule of Law Conditionality Regulation”,6 is based instead 

on an ex-post performance conditionality model. Free of jargon, this simply means that payments are made 

at different times in order of certain priorities and the achievement of certain outcomes from the use of 

the assigned funds. The closest comparable model is the one used in the EU Cohesion Policy, logically 

so as the RRF Regulation has been adopted inter alia on the basis of Art 175 TFEU that requires Member 

States to coordinate their economic policies in such a way as to attain the (by now extremely wide) 

objectives of EU cohesion policy. The Common Provision Regulation (CPR), 7 the Cohesion policy 

umbrella regulatory framework, is most notably based on a ‘performance framework’; this requires 

Member States to set out specific objectives to be achieved with investments from the ESI Funds. The 

idea is to create a good ecomomic governance environment from the very start of the programmes. Thus, 

although the new CPR strengthens the existing conditions attached to EU spending, it also makes the 

link between EU expenditure and EU policy objectives the cornerstone of the system. The same model 

applies to the RRF with the definition of performance objectives (“milestones” and “targets”) and despite 

the very large numbers of milestones and some very ambitious targets, progress towards the fulfilment 

of an action is measured through various intermediate steps and only eventually with a final evaluation. 

Most of the milestones and targets are also defined in terms of policy output and most of national plans 

already acknowledge that further discussions and updates may be necessary or even that some of the 

reforms are not yet associated with milestones and targets thus decoupled from deadlines and controls. 

Greece provides a good example. The strict conditionalities and the lacerating measures adopted in 2010 

                                                           
5 J. Revuelta, The Effects of the Economic Adjustment Programmes for Greece: A Quasi-Experimental Approach, in 
Sustainability (2021) 13, no. 9,4970. 
6 Regulation 2020/2092, on a General Regime of Conditionality for the Protection of the Union Budget, 2020 O.J. (L 
433I) 1. The analysis of such an instrument would deserve a separate editorial. In the meantime see A. Baraggia and M. 
Bonelli, Linking Money to Values: The New Rule of Law Conditionality Regulation and Its Constitutional Challenges, in German Law 
Journal 23 (2021) 131. 
7 The 2021-2027 rules are contained in Regulation (EU) 2021/1060 of 24 June 2021 laying down common provisions 
on the European Regional Development Fund, the European Social Fund Plus, the Cohesion Fund, the Just Transition 
Fund and the European Maritime, Fisheries and Aquaculture Fund and financial rules for those and for the Asylum, 
Migration and Integration Fund, the Internal Security Fund and the Instrument for Financial Support for Border 
Management and Visa Policy, OJ L 231, 30.6.2021, p. 159–706. It should not be forgotten that that these Cohesion 
policy funds will be implemented simultaneously with the RRF.  
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have been gradually replaced by a different approach. Greece presented first a Development Plan (the so 

called Pissarides report from the name of the Economics Nobel laureate that steered the process), which 

was (after public consultation) presented to the Commission and later embodied into the Greek RRFNP. 

It focuses on the ultimate objective for Greece to achieve a per capita real income close to the EU average 

by promoting a variety of range of measures and prioritising certain policies such as production and 

investment, human capital, and the public sector and administration reforms. 8 In conclusion, the RRF 

general implant should be described, rather than “conditionality”-based, as promoting a series of 

“incentives” that is “extrinsic benefits deliberately designed to alter behaviour.” 9 In other words, the 

strings attached are mostly there to encourage not only the efficiency of public support, but to promote 

the quality of public finances spending policies, directing them towards shared public interests. 

 

When things go wrong 

As mentioned, the RRF offers several opportunities for Member States to remedy possible problems 

depending from the stage they manifest themselves. Changes and revisions to milestones and targets are 

the toughest to achieve. Article 21(1) of the RRF Regulation requires that “where the recovery and resilience 

plan including relevant milestones and targets is no longer achievable, either partially or totally, by the Member State 

concerned because of objective circumstances” the Council after a favorable Commission opinion, needs to 

approve any modification by a qualified majority vote.  The RRF does not define what “objective 

circumstances” are and arguably the European Commission role would be decisive here. It is up to the 

Commission to assess the justifications put forward by the Member State concerned and to decide 

whether to reject them straightaway or to suggest to the Council to accept them. Still it can only be 

speculated what those “objective circumstances” may be. In my view, the interpretation should be rather 

restrictive as – as discussed above - the national plans are already a rather flexible instrument and 

modifications should be then restricted to those strictly necessary. The Commission for instance, albeit 

only with reference to REPowerEU, the EU plan to reducing dependence on Russian fossil fuels, has 

required Member States to show these three elements: 1) that the specific measures are no longer 

achievable; 2) the objective circumstances; 3) the direct link between the changes proposed and the 

objective circumstances. As for the objective circumstances when assessing the justification provided by 

the Member State concerned, the Commission will take into account in particular:  anticipation of the 

circumstances, that is whether the objective circumstances were present or could have been reasonably 

                                                           
8 S. Theodoropoulou, Recovery, resilience and growth regimes under overlapping EU conditionalities: the case of Greece, in Comparative 
European Politics 20 (2022) 201. 
9 R.W Grant, Strings Attached: Untangling the Ethics of Incentives, New York: Russell Sage Foundation; Princeton, NJ: 
Princeton University Press, 2012, pag.32. 
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anticipated at the time of the adoption of the NFRRP; the availability of alternative solutions, that is 

whether there are alternative actions that the Member State concerned could reasonably pursue to still 

implement the relevant measures without modifying them and finally Member State's accountability; that 

is whether the Member State concerned is primarily responsible for the occurrence of the invoked 

objective circumstances.10 Arguably, all these factors point to exogenous causes strictly connected with 

the implementation of the national plans and it is difficult to imagine how internal political changes could 

be relevant. Such a restrictive attitude at this stage can also be justified, as extra flexibility is afforded by 

the RRF after the presentation of the national plans. For instance, schedules for payments are merely 

indicative and the RRF contains one only true deadline that is December 2026.  The implementation of 

milestones and targets is also based on a continuous dialogue between the Commission and the Member 

State. For instance, all the Operational Agreements (OA) reached between the Commission and the 

Member States contain standard formulas – to take the OA with Greece - that commits the parties to 

“maintain regular exchanges” to monitor the implementation of “relevant” milestones (art 1.1. OAs). 

Furthermore, there are ample possibilities for calling a meeting between the parties “to discuss 

investments and reforms in the RRP that may raise specific implementation challenges” (Art 1.6 OAs). 

In short, if and when problems arise, there are several conciliation chambers to go through and 

adjustments are still possible. It is interesting once again to use the Cohesion Policy experience as an 

indicator. The Court of Auditors report on the Cohesion policy’s “performance reserve” for the period 

2014-2020 highlights that in many cases Commission accepted modifications to the submitted plans “for 

duly justified cases”, for instance because of over or under estimated outputs.  The Report has some 

interesting data revealing that more than half of the approved programmes were modified before the 

release of the performance reserve.11 

Approval of payment is another stage that again offers some latitude for Member States to tackle 

unexpected issues and problems. The governance system is rather unique as, although the Commission 

still plays a central role, it is flanked by the Economic and Financial Committee (EFC) —composed of 

senior officials of EU finance ministers— and, in exceptional circumstances, the European Council. 

Without going through all the specific steps listed in Article 24 of the RRF Regulation, the Commission 

can either decide to suspend payment in full or in part but the Member state concerned will always able 

to provide further information. The suspension shall only be lifted where the Member State concerned 

has taken the necessary measures to ensure a satisfactory fulfilment of the milestones, a generous enough formulation 

that seems to suggest again a dialogue-based solution would be favoured. Finally, the Member State is 

                                                           
10 Commission Notice: Guidance on Recovery and Resilience Plans in the context of REPowerEU. 
11 European Court of Auditors, Performance-based financing in Cohesion policy: worthy ambitions, but obstacles 
remained in the 2014-2020 period, special report 24/20212021.  

https://ec.europa.eu/info/files/commission-notice-guidance-recovery-and-resilience-plans-context-repowereu_en
https://www.eca.europa.eu/Lists/ECADocuments/SR17_15/SR_PARTNERSHIP_EN.pdf
https://www.eca.europa.eu/Lists/ECADocuments/SR17_15/SR_PARTNERSHIP_EN.pdf
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given up until 18 months to comply and to show that “tangible progress has been made in respect of any relevant 

milestones and targets by the Member State concerned”, before the agreements can be terminated and recovery of 

sums already disbursed ordered. Once again, the model is based on a modulated enforcement and on the 

possibility of finding a solution at every stage .As mentioned, the governance system is indeed a bit 

peculiar.  A decision authorising the disbursement of the payment should be adopted unless there is a 

qualified majority of EFC members against it (Art 23(5) of the RRF Regulation). If one or more EFC 

members have serious doubts about the Commission’s assessment, they can request the matter to be 

discussed in the European Council.  This is the so-called brake clause and it has been rightly described as 

“curious” 12 as it confers to the European Council a not very well specified power and several concerns 

about a possible overstepping of the Council prerogatives have been expressed. In reality, the formulation 

of such a prerogative is very guarded as this mechanism can be triggered only  “exceptionally” and only if 

there are “serious deviations” from the satisfactory fulfilment of the relevant milestones and targets. Only 

“in such exceptional circumstances”, no decision authorising the disbursement of the financial contribution 

and, where applicable, of the loan should be taken until the next European Council has exhaustively 

discussed the matter. Arguably, it is difficult to foresee a wide use of such a clause and it should be 

remembered that the introduction of emergency brakes is not exactly a new phenomena. The Treaty itself 

contains several provisions in that respect, most notably the brake clause contained in Article 48 TFEU 

that allows a Member State to submit an “appeal” to the European Council if it considers that the 

fundamental principles of its social security system or its criminal justice system are threatened by the 

draft legislation being adopted. To my knowledge, these clauses did not have much success as, for 

instance, EU criminal law legislation has been growing steadily, its adoption being entirely consensual. 

They also don’t bring good luck to the proponents as former UK Prime Minister Cameron, who insisted 

so much on the introduction of such a clause to limit the free movement of workers in the EU-UK 

compromise,13 learned at his expenses. In short, it is all about costs and benefits as it is likely that the 

political costs of pulling the emergency brake will always be higher than the possible benefits.  

 

The RRF and the effective implementation of EU Law. 

 

I hope that I did not convey the idea that the RRF is just a sort of gigantic “how to get away” escape 

route for Member States failing to fulfil their duties. On the contrary, the RRF is a Regulation thus 

                                                           
12 B. De Witte, The European Union’s COVID-19 recovery plan: The legal engineering of an economic policy shift, in Common 
Market Law Review 58: 635, 2021 at pag.676. 
13 Agreement on a new settlement for the United Kingdom within the European Union (EU) of the 19th February 2016.  
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Member States need to comply with its provisions fully.14 While, the Member States have a relatively wide 

margin of discretion in deciding what specific measures to adopt within the perimeter of the RRFNP, 

that margin may be limited or even non-existent as to comply with the substantive and procedural RRF 

framework. Further, a Regulation can create rights and obligations for individuals, who can therefore 

invoke them directly before national courts. It should also be remembered that the RRF reaffirms the 

importance of compliance with some of the basic tenets of the European economic constitution.  Thus 

for instance, the RRF is specifically linked to the rules of good economic governance thus in the case of 

non-compliance with an excessive deficit procedure, or in the case of non-compliance relating to a 

corrective action plan under an excessive imbalance procedure, the Commission can decide to suspend 

in full or in part payments. Likewise all investments and reforms entailing State aid included in national 

recovery plans presented in the context of the Recovery and Resilience Facilities are subject to State aid 

control as they need to be notified to the Commission for prior approval. 

As for the question whether internal dynamics can play a part in implementing the RRF framework and 

in particular whether a caretaker government may somehow be slower in implementing the RRFNP, I 

would argue the following: a ‘caretaker government’ usually describes a government that despite holding 

office is subject to certain temporary restrictions on what it may do or not usually during the pre-election 

period. General consensus is that such a government should take “care” only of those functions and 

duties for which a continuation of government activities is deemed essential. It would then conversely 

prevent taking new policy initiatives or launching grand new schemes. Whatever the constitutional debate 

on the limits of such a goverement action, such an “internal” aspect should not be relevant vis a vis the 

application of EU law. This is consistent with the fundamental principle that the internal dynamics and 

distribution of powers do not have relevance from the perspective of the full and uniform application of 

EU law. 15 It may also be useful to draw attention to the case law of the Court of Justice on infringement 

proceedings. The Court has always dismissed the possibility for Member States to rely on internal 

difficulties or other political events to get around their EU obligations. The Court kept on reaffirming 

that conditions or difficulties existing within a Member State own legal system can never justify its failure 

to comply with obligations arising under EU law.16 Two cases are worth mentioning here as in those, the 

Spanish government tried to argue that it was unable to transpose a directive due to repeated dissolutions 

of the national parliament, and due the nature of the interim nature of the government and the holding 

of new elections. The Court had none of it and held that such circumstances cannot be relied on to justify 

                                                           
14 See, e.g. C -43/71, Politi EU: C: 1971:122, paragraph 9, and C-253/00, Muñoz ET Superior Fruiticola, EU: C: 2002:497, 
paragraph 27. 
15 C-224/97, Ciola EU: C: 1999:212.  
16 See e.g. C-543/17 Commission v Belgium EU: C: 2019:573. 
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failure to observe obligations arising under EU law.17 The Draghi government own guidelines on what 

powers it can exercise in its caretaker postion, in this respect, seems to be fully complaint with EU law. 

It specifically mentions that the Cabinet would not examine any new draft legislation nor will it pass any 

new statutory orders with the exception of those measures connected with the NRRFP in compliance 

with EU obligations.18 

There are however some rather intriguing questions that may be more arduous to reply in case a new 

government, perhaps of a different political orientation, may actually want to pursue polices and adopt 

measure at variance from those already approved at the EU level within the RRF framework. Apart from 

the “political costs”19there may be some more specific problems.  The RRF Regulation seems to 

somehow envisage such a situation: Article 24.3 provides that “the satisfactory fulfilment of milestones and targets 

shall presuppose that measures related to previously satisfactorily fulfilled milestones and targets have not been reversed by 

the Member State concerned”. This is apparently a slightly problematic provision as on the one side it seems 

to introduce as clause of non –reversibility but, on the other, such a reconstruction can be politically 

sensitive as it may signify denying the right of a new government to introduce changes in the context of 

measures adopted by a previous government. In particular in those cases where the national plans have 

been approved by a vote of a national Parliament, a new chamber of an entire different political colour 

may be inclined to revisit some of the decisions taken by its predecessor. In reality, it seems to me that 

the solution is simple as it would be incumbent even on a new government to carry its duty of genuine 

cooperation with the EU institutions. The principle of loyal cooperation enshrined in Article 4 (3) TEU 

is undoubtedly one of the “constitutional” provisions of the EU legal order20 and the principle of loyal 

collaboration is not only a general principle, but also it “is the most important” one, as it is ‘the legal basis of 

the obligation on all national courts and authorities to comply with all other EU general principles’. 21 It also translates 

into a very specific obligation for the Member state to do everything necessary as to guarantee the full 

effective application of EU provisions and at the same time to refrain from introducing any measure 

jeopardizing the attainment of the Union’s objectives.22 

                                                           
17C-388/16 Commission v Spain EU: C: 2017:548, paragraph 41 and C-658/19 Commission v Spain ECLI: EU: C: 2021:138. 
18 Direttiva PCM, Disbrigo Affari Correnti,  21 Luglio 2022. 
19 Lupo, cit.above. 
20 Joined Cases C-46/93 and C-48/93 Brasserie du Pêcheur SA v Germany and The Queen v Secretary of State for Transport, ex 
parte Factortame Ltd and Others ECLI: EU: C: 1996:79, para 95 see also T. Tridimas, General Principles of EU Law (2nd edn 
OUP 2006) ch 9. 
21 J Temple Lang, Article 10 EC - The most important "general principle" of Community law, in U Bernitz, J. Nergelius and 
C.Cardner (eds) General Principles of EC Law in a Process of Development. Kluwer, 2008. pp. 75-113. See C-103/88, Costanzo 
EU: C: 1989:256, para 31,C-349/17, Eesti Pagar EU: C: 2019:172, para 90. 
22 See C-585/18, C-624/18 and C-625/18, A. K. and Others (Independence of the Disciplinary Chamber of the Supreme 
Court) ECLI EU: C: 2019:982. See also Opinion 2/13 (Accession of the European Union to the ECHR) ECLI EU: C: 
2014:2454, where the Court recalled that the Member States are obliged, by reason, inter alia, of the principle of since 
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In conclusion, the implementation of the RRF is going to be extremely challenging and it is already 

foreseeable that there will be issues of transparency of spending,23 inefficiencies, involvement of the 

devolved regions, local authorities and so on. However,  it seems to me that the RRF does offer plenty 

of opportunities as to take into account possible adjustments to ensure the achievement of objectives 

that are so inherently “good” that are in most of the cases rather difficult to object to.  What the RRF 

framework does not, however, allow is for national dynamics to jeopardize the attainment of the EU 

obligations that all Member States need to adhere to.  

 

                                                           
cooperation set out in the first subparagraph of Article 4(3) TEU, to ensure, in their respective territories, the application 
of and respect for EU law.  
23 See E. Rubio Balancing urgency with control: How to prevent fraud in the use of the EU recovery funds without delaying their 
implementation, Jacques Delors Institute, policy paper 262, April 2021.  


