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Abstract: Although the concept of leniency programmes has been 

universally acquiesced, there is no consensus on the details of the individual 

policies. Some have proven a great success, others have produced less 

results. This Chapter aims at drawing lessons on the common features of 

successful leniency programmes from the theoretical and practical 

viewpoints. Jurisdictions where leniency programmes are at the beginning 

or early stages of implementation face different challenges from those that 

have now had a leniency policy in place for years. However, some common 

features are shared by all leniency policies and contribute to creating the 

right ecosystem where leniency policies can thrive. By looking at the 

experience in selected jurisdictions with older and younger leniency 

programmes, this Chapter confirms the strict interdependence between an 

effective leniency policy and a well-functioning enforcement system, 

characterised by strong deterrence and high detection levels. Further, it 

identifies six main features as the basis for the successful design, 

implementation and effectiveness of leniency programmes. 
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1. The introduction of leniency Programmes worldwide 

Cartels are the most serious among the competition law infringements. They are considered the 

‘supreme evil of antitrust’,1 given the likelihood that the cartel conduct will negatively affect 

competition and the magnitude of those effects will be large (see Chapters 7 and 10 of this volume 

on the notions of by object / by effect). Some studies estimate, for instance, the median price 

overcharge of cartels in the EU and in some developing countries at or over 20% and between 
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16.7% and 25% in the US and Canada.2 In addition to higher prices for consumers, empirical 

research also links a lack of effective cartel enforcement with lower productivity growth,3 showing 

that a well-functioning cartel enforcement is a fundamental staple of competitive markets.4 

In addition to their impact, cartels are also among the hardest competition law infringements to 

detect. This is because they are often deliberately hidden by participants, which results in a lack 

of supporting documentary evidence (see Chapter 19 of this volume on the difficulties of proving 

a cartel).5  

Given cartels’ detrimental impact and secretive nature, their discovery and investigation are 

generally recognised as a priority for enforcers worldwide. Overall cartel detection and deterrence 

levels are not, however, considered optimal. Over the past few decades, the introduction of 

leniency programmes6 in numerous jurisdictions allowed competition authorities to complement 

their ex officio efforts with a powerful detection tool. 

The OECD defines leniency programmes as  

mechanisms offering the opportunity to cartel members to self-report their conduct, 

provide information and evidence and cooperate with an investigation, in exchange 

for immunity from, or a reduction in, sanctions, and, in some jurisdictions, 

immunity from proceedings/prosecution.7 

 
2 Marc Ivaldi, Frédéric Jenny, and Aleksandra Khimich, ‘Cartel Damages to the Economy: An Assessment for 

Developing Countries’, in Fréderic Jenny and Yannis Katsoulacos (eds.), Competition Law Enforcement in the BRICS 

and in Developing Countries (Springer 2016), 103–133; Florian Smuda, ‘Cartel overcharges and the deterrent effect 

of EU Competition Law’, (2014) 10(1) Journal of Competition Law & Economics 63-86; John M Connor, ‘Price-

fixing overcharges’ (2014) American Antitrust Institute (AAI) <https://ssrn.com/abstract=2400780>; John M Connor 

and Y Bolotova, ‘Cartel overcharges: survey and meta-analysis’ (2006) 24(6) International Journal of Industrial 

Organization 1109-1137. 

3 On the link between competition and productivity, see Stephen J Nickell, ‘Competition and Corporate Performance’ 

(1996) 104 Journal of Political Economy 724–746; Richard Blundell, Rachel Griffith, and John van Reenen, ‘Market 

Share, Market Value and Innovation in a Panel of British Manufacturing Firms’ (1999) 66 Review of Economic 

Studies 529–554; Philippe Aghion and Mark Schankerman, ‘On the Welfare Effects and Political Economy of 

Competition-Enhancing Policies’ (2004) 114 Economic Journal 800–824; Paolo Buccirossi and others, ‘Competition 

Policy and Productivity Growth: An Empirical Assessment’ (2013) 95(4) The Review of Economics and Statistics 

1324–1336; Catarina Marvão and Giancarlo Spagnolo, ‘What Do We Know about the Effectiveness of Leniency 

Policies? A Survey of the Empirical and Experimental Evidence’, in Caron Beaton-Wells and Christopher Trans 

(eds.), Anti-Cartel Enforcement in a Contemporary Age (Hart Publishing 2015), 57-80, 57. 

4 Marvão and Spagnolo (n 3) 57. See also Competition and Markets Authority (2015), Productivity and competition, 

<https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/909846/Product

ivity_and_competition_report__.pdf,> 22, para 4.17 ss and literature quoted therein. 

5 See European Commission Notice on immunity from fines and reduction of fines in cartel cases (2006) OJ C 298/17 

(EU Leniency Notice), para. 3. For a more detailed analysis of why evidence of cartel infringements is hard to find 

see Cristina Volpin, ‘The ball is in your court: Evidential burden of proof and the proof-proximity principle in EU 

competition law’, 52 CML Rev 4 (2014) 1159-1185, 1162.  

6 The terms ‘immunity’ and ‘amnesty’ are also used to identify analogous systems, or to identify differences in the 

level of exoneration from sanctions of the cartel participants in different jurisdictions. Throughout the chapter the 

term ‘leniency’ will be used as a synonym of ‘amnesty’ and ‘immunity’, unless otherwise specified. 

7 OECD, ‘Recommendation of the Council concerning Effective Action against Hard Core Cartels’ (2019), 

OECD/LEGAL/0452 <https://legalinstruments.oecd.org/en/instruments/OECD-LEGAL-0452> 5. 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/909846/Productivity_and_competition_report__.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/909846/Productivity_and_competition_report__.pdf
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The US Department of Justice (DoJ) was the first adopter of leniency policies. Its Corporate 

Leniency Policy was adopted in 1978, but its success was limited. In 1993, the DoJ revised the 

policy by providing stronger incentives for reporting cartels, by expanding the coverage of the 

leniency protection and making the regime more predictable. The revisions included the automatic 

granting of amnesty for qualifying companies in the absence of pre-existing investigation, the 

possibility to apply for leniency also for investigations that had already started, and protection of 

cooperating individuals from criminal prosecution.8 With this change, the number of applications 

for leniency increased from one per year before 1993 to one per month in 2003.9 

The European Commission (EC) introduced its first leniency programme in 1996. It revised its 

programme in 200210 by reducing the evidential standard (‘decisive evidence of the cartel’s 

existence’) required to benefit from leniency and increasing rewards for applicants. Later reforms 

in 200611 and in 201512 addressed the marker system and access to documents. 

Three factors played a major role in the development and dissemination of leniency programmes: 

the experiences of the early adopters (e.g., the US, Canada, and the EC),13 the theoretical inputs 

of the academic community,14 and the push of international organisations. With these factors, the 

global adoption of leniency programmes rose and paved the way for many other countries in 

implementing and developing effective leniency policies. In addition, convergence on main 

competition rules, and on many substantive rules of leniency was key to the rise in leniency 

applications across various jurisdictions, which led to the discovery and fining of large 

international cartels.15  

From the end of the 90s and early 2000s the adoption of leniency policies became gradually more 

widespread, with over 85 leniency programmes having now been reportedly adopted around the 

world (see Figure 1).16  

 
8 See US Department of Justice, Corporate Leniency Policy (1993), 

<https://www.justice.gov/atr/file/810281/download>. 

9 James M. Griffin, ‘The Modern Leniency Program After Ten Years’ (American Bar Association Annual Meeting, 

12 August 2003) <https://www.justice.gov/atr/speech/modern-leniency-program-after-ten-years-summary-

overview-antitrust-divisions-criminal>; Evguenia Motchenkova, ‘Effects of Leniency Programs on Cartel Stability’ 

(2004) CentER Discussion Paper No. 2004-98 <https://ssrn.com/abstract=617224> 2. 

10 European Commission Notice on the non-imposition or reduction of fines in cartel cases [2002] OJ C/45. 

11 EU Leniency Notice. 

12 Amendments to the European Commission Notice on Immunity from fines and reduction of fines in cartel cases 

[2015] OJ C 256/1. 

13 See, for instance, Scott D. Hammond, ‘Recent Developments, Trends, And Milestones In The Antitrust Division’s 

Criminal Enforcement Program’ (56th Annual Spring Meeting ABA Section of Antitrust Law, 26 March 2008) 

<https://www.justice.gov/atr/speech/recent-developments-trends-and-milestones-antitrust-divisions-criminal-

enforcement>; Ann O’Brien, ‘Leadership of Leniency’, in Beaton-Wells and Trans (n 3) 17-32, 19. 

14 In those years, many aspects of leniency programmes were explored by academia, such as criminal punishment, 

effects on cartel stability, information exchange, and individual leniency. Academic work emerged not only in support 

of the effectiveness of leniency programmes against cartel formation, but also to analyse their potential adverse effect. 

15 O’Brien (n 13) 19. 

16 OECD, Review of the 1998 OECD Recommendation concerning Effective Action against Hard Core Cartels (2019) 

<https://www.oecd.org/daf/competition/oecd-review-1998-hard-core-cartels-recommendation.pdf> 24. 

https://www.justice.gov/atr/speech/modern-leniency-program-after-ten-years-summary-overview-antitrust-divisions-criminal
https://www.justice.gov/atr/speech/modern-leniency-program-after-ten-years-summary-overview-antitrust-divisions-criminal
https://www.oecd.org/daf/competition/oecd-review-1998-hard-core-cartels-recommendation.pdf
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Figure 1.  

 

 

Source: OECD (2019), Review of the 1998 OECD Recommendation concerning Effective Action against Hard Core 

Cartels, 25 

 

OECD data from 70 jurisdictions (CompStats Database) suggests a positive link between the 

number of immunity/leniency applications and that of cartel decisions, indicating that there may 

be a positive impact of well-functioning leniency programmes on cartel enforcement.17 Studies 

also show that leniency programmes effectively destabilise cartels and that they tend to last less 

in jurisdictions with an effective leniency policy.18 

 
17 OECD CompStats Database (2021) with data from 70 jurisdictions from 2015 to 2019. 

18 Joe Chen and Joseph E. Harrington, ‘The Impact of the Corporate Leniency Program on Cartel Formation and the 

Cartel Price Path’ in Vivek Ghosal and Johan Stennek (eds.) Political Economy of Antitrust (Elsevier 2007) 59-80; 

Joseph E Harrington, ‘Optimal Corporate Leniency Programs.’ (2008) 56(2) Journal of Industrial Economics 215- 

246; Giancarlo Spagnolo, ‘Divide et Impera: Optimal Leniency Programmes’ (2004) Center for Economic Policy 

Research Discussion, Paper 4840; Yun Jeong Choi, Kyoung Soo Hahn, ‘How Does a Corporate Leniency Program 
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Some commentators have observed, however, that, while more jurisdictions have gradually 

adopted leniency programmes across the world in the last quarter of a century, their effectiveness 

may decrease over time. After an initial short-term positive spike in the effectiveness of anti-cartel 

policies, they observe that the effects of leniency tend to diminish.19 OECD data from the same 

database seems to support this observation showing, for most of the years between 2015 and 2019, 

a higher ratio of total cartel decisions over immunity/leniency applications for leniency 

programmes introduced less than 10 years ago or between 10 and 15 years old in 70 jurisdictions.20 

Various reasons, however, have been identified for a possible drop in immunity or leniency 

applications. According to some, the reason may be found in the growing success of private 

enforcement and civil damages actions in some jurisdictions. Others consider this is due to the 

lack of coordination between different leniency programmes for cross-border cases or a lower 

detection rate.21 Others attribute this decline to the fact that leniency policy may come to have a 

strong destabilising and dissuasive effect that reduces actual detection levels in the long run.22 

Whilst acknowledging the difficulties of determining the effectiveness of a leniency programme 

in practice,23 this Chapter will analyse the main factors that may determine or challenge the 

success of older and younger leniency programmes. After a brief introduction on the aims and 

mechanisms of leniency programmes, this Chapter examines and compares the functioning of 

more mature (the ‘early adopters’) and more recently introduced leniency programmes (the ‘late 

adopters’) in various jurisdictions and seeks to identify the elements that may strengthen or curb 

the incentives to report a cartel, as well as their interplay with other common features of 

competition law enforcement systems. 

2. The economics of leniency programmes 

The mechanism of leniency and variations are based on the theory of optimal deterrence, 

originally inspired by Jeremy Bentham’s The Theory of Legislation and the economist Gary 

Becker.24 In the context of leniency, this theory assumes that rational economic actors will 

consider the benefits and risks of entering into a cartel versus those of reporting the cartel and its 

participation. If the size of the penalty and the probability of being discovered are high enough, 

the likelihood that economic players will enter into a cartel will be lower. 

 
Affect Cartel Stability? Empirical Evidence From Korea’ (2014) 10(4) Journal of Competition Law & Economics, 

883–907. 

19 Nathan H. Miller ‘Strategic Leniency and Cartel Enforcement’ (2009) 99(3) American Economic Review 750-768, 

765; Joan-Ramon Borrel and others, ‘25 Years of Leniency Programs: A Turning Point in Cartel Prosecution’ (2019) 

CPI Antitrust Chronicle. 

20 OECD, CompStats Database (2021) with data from 70 jurisdictions from 2015 to 2019. 

21 Covington and Brussels School of Competition, Immunity and Leniency Survey 2020, 

https://www.covcompetition.com/?s=competition+immunity+and+leniency+survey. 

22 Miller (n 19) 765; Borrell and others (n 19). 

23 The difficulties characterising the decision to apply for leniency are listed by Ian S. Forrester and Pascal Berghe, 

‘Leniency: The Poisoned Chalice or the Pot at the End of the Rainbow’, in Beaton-Wells and Trans (n 3) 159-178, 

167. It is possible that, in many jurisdictions, the level of cartel sanction and the probability of detection may be too 

low to exercise effective pressure on cartel participants, see Andreas Stephan and Ali Nikpay, ‘Leniency Decision-

Making from a Corporate Perspective: Complex Realities’, in Beaton-Wells and Trans (n 3) 139-158, 147. 

24 See, for more details, Andreas Stephan, ‘Cartel Laws Undermined: Corruption, Social Norms, and Collectivist 

Business Culture’ (2010) 37(2) Journal of Law and Society, 345-367, 349, fn. 16.  
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In a collusive equilibrium, cartelists know that they can always benefit more from the cartel if 

they cheat on its rules and, for instance, decide to deviate from the agreed prices by applying a 

discount or if they increase the quantities of the products sold. This ‘prisoner’s dilemma’ faced 

by cartelists is usually obviated by adopting monitoring and punishing systems, aimed at 

discouraging fellow participants from engaging in such deviations.  

The functioning of leniency programmes is based on making a specific deviation, that of reporting 

the cartel, more appealing to the cartel participants, so that disrupting the cartels is seen as a more 

alluring option when weighing costs and benefits of the cartel. This destabilising effect of leniency 

consists in breaking the trust among participants, and is attained mainly by offering immunity 

only to the first business to report the cartel. The uncertainty concerning who will submit the 

earliest application and what information they will disclose encourages cartelists’ race to report 

or, desirably, refrain from cartel formation altogether.25 In practice, some relaxation of the 

assumptions may affect the effectiveness of leniency programmes. For example, the repeated 

nature of business relationships significantly sustains cartels. 

However, the aim of leniency policies is typically twofold: i) to disrupt ongoing cartels by 

heightening the probability that they will be reported; and ii) to discourage the formation of new 

ones. 

 

3. Leniency programmes in practice: The experience of the early adopters  

Learning from the experiences of the early adopters, especially the EU and the US, this section 

discusses the features of effective leniency programmes, including the adequate incentives for 

firms to make recourse to leniency programmes (internal factors) and the overall ‘health’ of the 

enforcement system (external factors).  

 

3.1. The internal factors: Predictability and legal certainty as regards the profitability 

incentives 

The first characteristic of a system that strengthens the incentives of applicants to come forward 

is its predictability, which is strongly connected to the legal certainty of the system and the 

procedural fairness with which the system is applied. This feature allows applicants to assess ex 

ante whether cooperating with the competition authority may be more rewarding than starting or 

continuing their cartel participation.  

The three main elements that aim at reducing the uncertainty of leniency programmes, without 

eliminating incentives to report, are: i) Publicity, ii) Leniency for successive applicants, and iii) 

Marker system. 

i) Publicity  

Publicity is an essential aspect of leniency programmes. It does not have to do only with duly 

advertising the existence of a leniency policy and its scope but also with creating awareness of its 

different features and what cartel participants may expect in return for their leniency application.  

First, competition authorities can engage in wide advertisement campaigns for the broader public 

of the newly adopted instrument or recent reforms, which can take different forms, such as 

 
25 Stephan and Nikpay (n 23) 141. 
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establishing hotlines for reporting, creating webpages, fact sheets, online quizzes, and even video 

advertising.26 

Second, competition authorities can ensure a suitable degree of transparency regarding what 

companies receive from their submission. However, a certain amount of uncertainty is inherent 

and should be expressly preserved to ensure that incentives are maintained. Under the uncertainty, 

companies are unable to calculate precisely the amount of the fine they face, calculate ex ante the 

sanction discount that they will be able to obtain, or know in advance whether the information 

they will provide will meet the ‘significant value’ evidentiary threshold in case of a subsequent 

application. A healthy level of uncertainty is what encourages cartel participants to come forward 

quickly and provide as much information as possible.27  

The balance between ensuring enough predictability to incentivise leniency applications and not 

giving enough information to allow a precise calculation of the pros and cons of cartel reporting 

is attained with other two features of leniency programmes: the leniency for successive applicants 

and the marker system. 

ii) Leniency for successive applicants 

In the EU system, the first cartelist to submit a leniency application can benefit from full immunity 

from an administrative fine if it consists of a ‘decisive contribution to the opening of an 

investigation or the finding of an infringement’.28 The ‘decisive contribution’ typically includes 

information and evidence that allows the EC to conduct a targeted inspection or find an 

infringement in connection with the cartel.29 If the EC has not started an investigation, it usually 

suffices to indicate the product affected by the cartel, its geographic scope, duration and 

participants. Otherwise, the first applicant must provide corroborating statements or evidence of 

the existence of the cartel and its scope and duration. The leniency applicant must also cooperate 

fully, end its involvement in the cartel, and protect the evidence of the cartel to enjoy immunity. 

The evidentiary standard to benefit from leniency is much more demanding for the subsequent 

applicants,30 requiring ‘evidence that adds significant value’ to that already possessed by the EC 

to establish the infringement.31 To meet the ‘significant value’ evidentiary threshold, companies 

are typically required to provide corporate statements or contemporaneous evidence informing 

the EC on how the cartel operated, who took part in the cartel meetings, where and when they 

took place, as well as what information was exchanged.32 If the evidence and information 

submitted by subsequent applicants effectively helps the EC to establish the infringement more in 

detail or broaden its scope,33 the EC may grant fine reductions to the subsequent applicants (30-

 
26 OECD, ‘Challenges and Co-ordination of Leniency Programmes – Note by the United Kingdom’ (2018) 

<https://one.oecd.org/document/DAF/COMP/WP3/WD(2018)38/en/pdf> 3. 

27 Forrester and Berghe (n 23) 163. 

28 EU Leniency Notice, para 4. 

29 Ibid, para 8. 

30 Forrester and Berghe (n 23) 160. 

31 EU Leniency Notice, para 5. 

32 Forrester and Berghe (n 23) 162. 

33 For instance, by documenting the participation of a company whose involvement had not been discovered yet, or 

by extending the geographic scope of the infringement or its duration 

https://one.oecd.org/document/DAF/COMP/WP3/WD(2018)38/en/pdf
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50%, 20-30%, and up to 20% to the second, the third, and the subsequent applicants, 

respectively).34 A similar system has been adopted in many countries such as such as Austria, 

China, France, Germany, Japan, and South Korea35. 

The way in which subsequent applicants are treated is a feature of the EU system that is not shared 

by all jurisdictions implementing a leniency policy. For instance, in the US, the Corporate 

Leniency Policy provides immunity from jail and any criminal conviction and from criminal fines 

only to the first applicant but does not provide for discounts to the second or subsequent 

applicants.  

Conceding leniency treatment to subsequent applicants helps the authority in obtaining additional 

evidence and relieving the investigative burden of pursuing a case.36 Given the inherent 

difficulties in detecting cartels and obtaining first-hand evidence of the conspiracy, this is an 

inexpensive mechanism that competition authorities can benefit from to enrich their investigation 

arsenal. To fully maximise this effect, for example, the recent reform of the Act on Prohibition of 

Private Monopolisation and Maintenance of Fair Trade (AMA) in Japan introduced the possibility 

of a reduction in fines for the sixth and following applicants, which did not have the incentive to 

apply for leniency in the previous system.37 

Importantly, providing incentives to report a cartel beyond the first applicant does not always have 

to be an in-built feature of the leniency policy since similar results can be obtained in different 

ways, depending on the procedural system in each jurisdiction. Similar outcomes may be obtained, 

for instance, via plea agreements with the competition authority in the United States. The DoJ may 

reward subsequent applicants for the information offered and their cooperation in the investigation 

by using its discretion in recommending the level of sanctions under the US Federal Sentencing 

Guidelines. In addition, the DoJ may offer substantial fine reductions and instalment, or more 

favourable treatment of individuals involved in the cartel. This is why commentators have 

highlighted the substantial convergence of these two types of systems on this point.38 It should be 

noted that this solution, however flexible, is not always preferable. Excessive discretion on the 

part of the authority may create too much uncertainty and eliminate the incentive to report, rather 

than increase it. 

iii) Marker system 

Another fundamental feature incentivising leniency applications and ensuring the predictability 

of the system is the use of markers. Competition authorities know that applicants need to be 

encouraged to race through the authority’s door. However, they may need extra time and effort to 

collect the evidence meeting the requirements of the leniency system. The marker temporarily 

 
34 EU Leniency Notice, paras 5 and 26. 

35 Peerapat Chokesuwattanaskul, ‘Transition from domestic competition to strategic choice and its cultural effects as 

an ex-ante process toward international competitiveness of Thai firms: a laboratory experiments study’ (2011) PhD 

diss., Chulalongkorn University. 

36 OECD, Leniency for Subsequent Applicants (2012) 

<https://www.oecd.org/competition/Leniencyforsubsequentapplicants2012.pdf> 5. 

37 Junya Ae, Michio Suzuki, Ryo Yamaguchi and Lisa Nagao, ‘Japan’ in Aidan Synnott (ed.), The Public Competition 

Enforcement Review (13th edn, The Law Reviews 2020) <https://thelawreviews.co.uk/title/the-public-competition-

enforcement-review/japan>. 

38 O’Brien (n 13) 28. 
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saves the place in the queue of the company to which it is granted to allow it to collect evidence 

to substantiate and perfect its application. 

A marker system is adopted in many jurisdictions, such as Australia, Austria, Belgium, Brazil, the 

EU, the US, France, the United Kingdom, Malaysia, and Singapore. It serves to protect the quality 

of the evidence brought forward with the leniency submission from the urgency and quickness of 

the self-reporting decision. The evidentiary threshold to obtain a marker is typically relatively 

low, usually requiring that the company provides a basis for a suspicion of cartel activity and 

proves its intention to report.39 To obtain the marker, it will be typically enough to disclose i) 

preliminary information about the existence of a cartel; and ii) the nature of the cartel conduct and 

its material scope (i.e., industry or relevant products or services). It may be possible, under certain 

circumstances, for the legal counsel to submit a request for a marker for an anonymous client and 

add that information later. 

The time granted to the company to complete its application may vary, and it is typically longer 

in those cases where the authority has not begun an investigation yet. For example, a 30-day period 

may be granted to complete the application in the US if the DoJ was unaware of the cartel. It is 

also common to allow extensions of the period granted to complete the applications, provided that 

a good faith effort is made to finalise it in a timely manner.40 

Since the applicant usually must inform the competition authorities if it has submitted leniency 

applications to competition authorities in other countries or of its possible intention to do so,41 the 

marker system also allows competition authorities in different jurisdictions to cooperate to a fuller 

extent when applications in multiple jurisdictions are submitted for cross-border cartels.42 

3.2. The External Factors: Deterrence of the enforcement system  

While evidence on the effectiveness of leniency policies is not unequivocal, empirical studies 

suggest that ‘cartel deterrence effects of well-designed and well-administered leniency policies 

tend to be positive […] but rather modest unless sanctions for non-applicants are really severe or 

monetary rewards are introduced.’43 

The interdependence between an effective leniency policy and a well-functioning enforcement 

system, characterised by strong deterrence and high detection levels, is well recognised.  

It has been noted that  

[Three] essential cornerstones […] must be in place before a jurisdiction can 

successfully implement a leniency program. First, the jurisdiction’s antitrust laws 

must provide the threat of severe sanctions for those who participate in hardcore 

cartel activity and fail to self-report. Second, organisations must perceive a high 

risk of detection by antitrust authorities if they do not self-report. Third, there must 

be transparency and predictability to the greatest extent possible throughout a 

 
39 Forrester and Berghe (n 23) 161. 

40 ICN, ‘Anti-Cartel Enforcement Manual, Drafting and Implementing an Effective Leniency Policy’ (2014) 

<https://www.internationalcompetitionnetwork.org/wp-content/uploads/2018/05/CWG_ACEMLeniency.pdf> 11. 

41 EU Leniency Notice, para 15. 

42 O’Brien (n 13) 28.  

43 Catarina Marvão and Giancarlo Spagnolo, ‘What Do We Know about the Effectiveness of Leniency Policies? A 

Survey of the Empirical and Experimental Evidence’, in Beaton-Wells and Trans (n 3) 57-80, 80. 

https://www.internationalcompetitionnetwork.org/wp-content/uploads/2018/05/CWG_ACEMLeniency.pdf
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jurisdiction’s cartel enforcement program, so that companies can predict with a high 

degree of certainty how they will be treated if they seek leniency and what the 

consequences will be if they do not. These three major cornerstones (severe 

sanctions, heightened fear of detection, and transparency in enforcement policies) 

are the indispensable components of every effective leniency program.44 

Leniency policies are therefore part of a delicate ecosystem of incentives that needs to be well-

calibrated based on the individual characteristics of each competition law enforcement regime 

(e.g., the level of sanctions, the resources and the detection rate of the agency, the existence of 

criminal sanctions, or the strength of private enforcement). Some essential aspects of the external 

system are as follows: 1) Fear of detection and severity of sanctions; 2) Coordination within the 

same enforcement system, namely in the form of coordination with i) settlements; ii) private 

enforcement; iii) criminal enforcement; 3) Reporting by individuals; and 4) Coordination with 

different leniency programmes for cross-border cartels. 

3.2.1 Fear of detection and severity of sanctions 

The first fundamental element preserving companies’ incentives to submit for leniency lies in the 

probabilities of being caught and the severity of sanctions.  

i) Fear of detection 

The fear of detection is positively determined by the probability of detection, i.e., the credible 

threat. While methodological limitations and estimations are complex,45 past research has 

identified the probability of cartel detection to be between 10% and 17% in the US and between 

13% and 33% in Europe.46 The figures are arguably much lower in jurisdictions where cartels 

may never be detected, including younger jurisdictions.  

Moreover, the more competition authorities concentrate their resources on reactive detection 

tools, the fewer resources are allocated to pro-active detection, such as screen methodologies, 

intelligence, or agency cooperation. Cartel detection with these methods could also be 

significantly challenged in the coming years due to the more widespread use of algorithms and 

artificial intelligence and the connected difficulties in detecting and punishing algorithmic 

collusion.47 If the probability of detection is low, general deterrence and the incentives to file for 

 
44 Scott D. Hammond, ‘Cornerstones of an Effective Leniency Program’ (ICN Workshop on Leniency Programs 

Sydney, 22 November 2004) <https://www.justice.gov/atr/speech/cornerstones-effective-leniency-program>. This 

consideration is reflected in OECD (n 7). 

45 See Peter Whelan, The Criminalization of European Cartel Enforcement: Theoretical, Legal and Practical 

Challenges (OUP 2014) 62, noting the impossibility of knowing the number of undiscovered cartels.  

46 Peter L. Ormosi, ‘A Tip of the Iceberg? The Probability of Catching Cartels’, (2014) 29(4) Journal of Applied 

Econometrics <https://www.jstor.org/stable/10.2307/26608981> 549-566, 549-550; Alla Golub, Detre, Joshua and 

Connor, John M., The Profitability of Price Fixing: Have Stronger Antitrust Sanctions Deterred? (2005) 

<https://ssrn.com/abstract=1188515>; Emmanuel Combe, Constance Monnier and Renaud Legal, ‘Cartels: the 

Probability of Getting Caught in the European Union’ (2008) Bruges European Economic Research papers n. 12 

<http://www.coleurop.be/eco/publications.htm>; P G Bryant and Eckard E Woodrown, ‘Price Fixing: The 

Probability of Getting Caught’ (1991) 73(3) The Review of Economics and Statistics 531-536; Wouter P J Wils, ‘Is 

Criminalization of EU Competition Law the Answer?’ (2005) <https://ssrn.com/abstract=684921> 29-30.  

47 Ariel Ezrachi and Maurice E Stucke, ‘Sustainable and Unchallenged Algorithmic Tacit Collusion’, (2020) 17(2) 

NW J Tech & Intell Prop 217-259, 217; Emilio Calvano and others, ‘Algorithmic Collusion: A Real Problem for 

https://www.jstor.org/stable/10.2307/26608981
http://www.coleurop.be/eco/publications.htm
https://ssrn.com/abstract=684921
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leniency may be negatively affected. The overall functioning of a detection and enforcement 

system and the effectiveness of its leniency programme are, therefore, interdependent and a good 

mix of reactive and proactive tools is desirable. 

ii) Severity of sanctions 

Before the 2000s, the EC imposed an average fine of 40 million per cartel infringement. This 

amount more than doubled in the period between 2000 and 2006, and in the last few years it grew 

to roughly 235 million per cartel infringement.48 The highest cartel fine imposed by the EC has 

been issued in the Trucks cartel case for 3.8 billion euros.49 Despite this growth and the high 

absolute value of the sanction, it is suggested that overcharges from cartel participation tend to be 

higher than these amounts. Many commentators point out that the 10% annual worldwide group 

turnover cap applied in the EU may be too low to ensure effective deterrence. They argue that, to 

preserve deterrence and consider the current probability of detection, if the probability of detection 

were to be estimated around 20%, optimal fines would need to be five times the unlawful gains 

expected from the cartel.50 While limiting the total amount of sanctions responds to legitimate 

public policy interests, this is one of the elements to consider when tailoring leniency programmes 

to any jurisdictions and assessing their effectiveness.51 

In addition to cartel detection, the severity of sanctions on other anticompetitive conduct could 

also create a ‘credible threat’ for potential cartelists. The positive externalities in terms of 

detection and sanction may not be limited to cartel-related enforcement only. 

3.2. Coordination with other components of the same enforcement system  

Equally fundamental to ensure that the threat of detection will destabilise cartels and induce cartel 

participants to report their infringement is the interaction and the careful coordination with other 

parts of the same enforcement system. Depending on the jurisdiction,52 these may vary, for 

instance, between:  

i. the coordination with other forms of sanction reduction; 

ii. the coordination with criminal enforcement; 

 
Competition Policy?’ (2020) CPI <https://www.competitionpolicyinternational.com/algorithmic-collusion-a-real-

problem-for-competition-policy/>. 

48 From 2017 to July 2021. European Commission, Cartel Statistics, https://ec.europa.eu/competition-

policy/cartels/statistics_en. 

49 European Commission, Cartel Statistics, https://ec.europa.eu/competition-policy/cartels/statistics_en. 

50 Stephan and Nikpay (n 23) 148. Note that estimations vary. See for instance, see Mario Mariniello, ‘Do European 

Union Fines Deter Price Fixing?’ (2013) 4 Bruegel Policy Brief <https://www.bruegel.org/wp-

content/uploads/imported/publications/Do_European_Union_fines_deter_price-fixing-__English_.pdf>. 2-3 and 6 

who reports 6.7 times the illegal gains yielded by the cartel as an appropriate level, based on a 15% rate of detection.  

51 ICN (n 40) 5. 

52 Depending on the jurisdiction, a careful coordination between systems may also concern i) involving multiple 

national authorities (for instance in the case that the power to grant immunity is exclusively in the hands of the public 

prosecutor or jointly with the competition authority); ii) determining the right scope of protection (as regards the 

individuals within the company who can benefit from it); iii) preserving the evidence collected (i.e. by establishing 

ex ante the possibility to use the evidence collected in different proceedings as well as ensuring confidentiality 

requirements). See OECD (2020), ‘Criminalisation of cartels and bid rigging conspiracies: a focus on custodial 

sentences’ <https://one.oecd.org/document/DAF/COMP/WP3(2020)1/en/pdf> 29-34. 

https://www.competitionpolicyinternational.com/algorithmic-collusion-a-real-problem-for-competition-policy/
https://www.competitionpolicyinternational.com/algorithmic-collusion-a-real-problem-for-competition-policy/
https://www.bruegel.org/wp-content/uploads/imported/publications/Do_European_Union_fines_deter_price-fixing-__English_.pdf
https://www.bruegel.org/wp-content/uploads/imported/publications/Do_European_Union_fines_deter_price-fixing-__English_.pdf
https://one.oecd.org/document/DAF/COMP/WP3(2020)1/en/pdf
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iii. the coordination with private enforcement. 

i) Coordination with other forms of sanction reduction 

In order to protect the effectiveness of leniency programmes, a careful balancing must be attained 

with other forms of procedural tools entailing a sanction reduction, such as accelerated procedures 

in negotiated settlement agreements and plea bargaining. To the extent that leniency and 

negotiated discounts can be cumulated and the settlement discount will be added to the leniency 

reward,53 it may be important to ensure that the discount is capped to preserve the severity of the 

sanction and its deterrent effect. For example, in the EU system, the maximum discount in the 

fine available is 10% after applying the leniency reduction to the base amount. This limitation is 

all the more important in those systems, like the EU one, where negotiated discounts are very 

commonly applied (roughly one in two cartel cases is closed by a settlement procedure).54 

ii) Coordination with criminal enforcement 

Criminal enforcement against competition infringement exists in some jurisdictions. It typically 

focuses on hardcore infringements of competition law, like cartels, like in the United States and 

Israel, or specific types of cartel conduct, such as bid rigging, like in Austria, Belgium, Colombia, 

Germany, Hungary, Italy, Poland and Turkey.55 Leniency policies have to be coordinated with 

criminal procedures to ensure their effectiveness.56 Evidence of whether criminalisation 

constitutes an incentive or discourages leniency applications is, however, mixed.  

On the one hand, the risk of criminal sanctions may incentivise the concealment of the cartel 

conduct to avoid the more severe consequences of participation in it. This could arguably result 

in a chilling effect on leniency applications after the introduction of criminal sanctions.57 For 

instance, the Australian Competition and Consumer Commission experienced fewer requests for 

leniency and markers after the introduction of criminal sanctions in 2009, although making the 

leniency programme more effective was one of the intended objectives for the criminalisation of 

cartel conduct in Australia.58 

On the other hand, there has been an increase in leniency applications after the criminalisation of 

anticompetitive conduct in some jurisdictions.59 Criminal sanctions can support leniency 

 
53 European Commission Notice on the conduct of settlement procedures in view of the adoption of Decisions 

pursuant to Article 7 and Article 23 of Council Regulation (EC) No 1/2003 in cartel cases [2008] OJ C 167/1, para. 

33 

54 European Commission, Cartel Statistics, https://ec.europa.eu/competition-policy/cartels/statistics_en. 

55 OECD (n 52) 6.  

56 OECD (n 16) 27. 

57 Peter Whelan, ‘A principled argument for personal criminal sanctions as punishment under EC cartel law’ (2017) 

4(1) Competition Law Review 7-40. 

58  See Graeme Samuel, ‘The relationship between private and public enforcement in deterring cartels’ (International 

Class Action Conference, Sydney, 25 October 2007) 

<https://www.accc.gov.au/system/files/The%20relationship%20between%20private%20and%20public%20enforce

ment%20in%20deterring%20cartels.pdf>. See also Caron Beaton-Wells, ‘Immunity for cartel conduct: revolution or 

religion? An Australian case study’ (2014) 2(1) Journal of Antitrust Enforcement, 126–169, 136.  

59 See, for example, in the US, Scott D. Hammond, ‘The Evolution of Criminal Antitrust Enforcement Over The Last 

Two Decades’ (24th Annual National Institute on White Collar Crime, 25 February 2010) 

<https://www.justice.gov/atr/file/518241/download>. For Brazil, see Whelan (n 45) 137. 
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programmes by providing stronger incentives to self-report than systems where only pecuniary 

sanctions are imposed. For example, in the well-known Lysine cartel, cartel participants were 

recorded by the US Federal Bureau of Investigations (FBI) jokingly discussing the empty seats at 

the meeting table and remarking that one chair was left for the FBI and the remaining ones for the 

Federal Trade Commission. This episode shows how the lysine conspirators were not worried 

about enforcement, and their criminal prosecution helped increase awareness about the risks and 

severity of cartel enforcement.60  

Despite a paradoxical relationship between the criminalisation of cartels and the granting of 

leniency, criminalisation seems to contribute to making leniency more appealing.61 The pragmatic 

conclusion could be summarised that ‘there is a need for leniency to work, and the best way to 

ensure that outcome is to make criminal law sanctions available.’62 

In the lack of more conclusive evidence on the interplay between criminal sanctions and leniency 

applications, a balance between the two systems seems to be needed to preserve the functioning 

of leniency policies. To ensure that the effectiveness of their leniency policies is protected, many 

jurisdictions, like Australia, Canada, Chile, Ireland, Israel, Mexico, the UK and the United States 

opted for granting immunity from criminal charges to the first individual applicant. This way of 

coordinating the two systems aims to preserve the incentives to be the fastest through the 

competition authority’s door while maintaining severe sanctions and high fear of detection.63 This 

is a solution the workability of which is recognised by the ECN+ Directive too.64  

There is, however, an attempt to ease the tension between rewarding the wrongdoers and the need 

to maintain the incentives to report cartels by excluding cartel coercers from the benefit of 

immunity. The OECD also endorses this exclusion in its 2019 Recommendation.65 

iii) Coordination with private enforcement.  

The system may require a careful alignment of the leniency system and private enforcement, 

particularly in two aspects.  

The first aspect is the necessity to maintain high incentives to report, knowing that consequences 

will stem from public enforcement but also from the civil liability of cartel participants to direct 

and indirect purchasers (and sometimes third parties). In order to protect incentives to file for 

leniency and coordinate the leniency policy with their private enforcement system, some 

jurisdictions opted for adopting mechanisms aimed at equalising the position of leniency and non-

leniency applicants. For instance, before the adoption and implementation of the EU Private 

 
60 Scott D. Hammond, ‘Caught in the Act: Inside an International Cartel’ (OECD Competition Committee, Working 

Party No. 3 Public Prosecutors Programme, 18 October 2005) <https://www.justice.gov/atr/speech/caught-act-inside-

international-cartel>; O’Brien (n 13) 23-24. 

61 Christopher Harding, Caron Y. Beaton-Wells, and Jennifer Edwards, ‘Leniency and Criminal Sanctions in Anti-

Cartel Enforcement: Happily Married or Uneasy Bedfellows?’ in Beaton-Wells and Trans (n 3) 233-260, 248. 

62 Ibid 260. 

63 Whelan (n 45) 136-137. 

64 See Council Directive (EU) 2019/1 to empower the competition authorities of the Member States to be more 

effective enforcers and to ensure the proper functioning of the internal market [2019] OJ L11/3 (ECN+ Directive), 

art 23(2). 

65 OECD (n 7). 

https://www.justice.gov/atr/speech/caught-act-inside-international-cartel
https://www.justice.gov/atr/speech/caught-act-inside-international-cartel
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Damages Directive,66 non-leniency applicants were able to controvert the finding of an 

infringement by the EC, not only in terms of extent and duration but also in its existence. This 

was not possible for leniency applicants, limited in practice by their self-confession to the EC both 

in the administrative and civil proceedings.67 

To obviate this disparity, the EU Private Damages Directive now provides that competition 

authorities decisions are binding in follow-up damages claims, and introduces a rebuttable 

presumption of harm from the cartel so that the only contestable facts for non-leniency applicants 

remain the quantification of damages.68 Further, the Directive provides that immunity applicants 

are not in principle held jointly and severally liable with their co-participants.69 All of this is the 

fruit of the experience of the EC with its leniency policy, which shows that ‘any aspect of the 

system that dilutes immunity from fines for the first applicant significantly reduces the incentives 

to come forward’.70 Hence the fundamental importance of striking the right balance between 

encouraging leniency applications and supporting the functioning of private enforcement.  

The second aspect of fundamental importance in the coordination between leniency applications 

and private enforcement is the access to evidence for private enforcement. While different 

equilibria may be appropriate in different jurisdictions, depending on the strength and 

development of private enforcement, the features of the administrative and civil proceedings, and 

the features of the leniency policy, the legislator should be aware that the two are intrinsically 

linked. Recognising this interconnection, the 2019 OECD Recommendation provides that 

Adherents should aim to ‘[p]rotect leniency statements, as well as settlement submissions, from 

disclosure to ensure the right balance between public enforcement by competition authorities and 

private enforcement by victims of cartels’.71 

In the EU, for instance, where private enforcement, although growing, is less pervasive than in 

the US, particularly as regards stand-alone claims, the Private Damages Directive tends to carve 

out leniency statements from disclosure to third parties.72 This appears to reveal a public policy 

choice favouring preserving the functioning of the leniency instrument, knowing that follow-on 

private claims can still count on binding competition authorities’ decisions. 

In the US, the situation is different because stand-alone private damages actions are an important 

part of competition enforcement, and discovery requests are commonly used in the proceedings. 

Therefore, protection mechanisms have been devised with the specificities of this system in mind, 

including limiting successful leniency applicants’ liability to single damages. In addition, the 

Antitrust Criminal Penalty Enhancement and Reform Act (ACPERA) provides that leniency 

applicants are only liable for damages deriving from their own sales, thus eliminating the joint 

 
66 Council Directive (EU) 2014/104 on certain rules governing actions for damages under national law for 

infringements of the competition law provisions of the Member States and of the European Union [2014] OJ L349/1 

(Private Damages Directive). 

67 Forrester and Berghe (n 23) 168. 

68 Private Damages Directive, arts 9(1) and 17(2). 

69 Private Damages Directive, art 11(4). 

70 Forrester and Berghe (n 23) 169. 

71 OECD (n 7). 

72 Private Damages Directive, art 6(6). 
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and several liabilities for all the overcharges deriving from the cartel that would otherwise apply 

to all the co-participants.73  

Commenting on the possible trade-off between leniency regime and full compensation as a 

principle of corrective justice in the US, Professor Crane noted 

Compensation makes sense as an objective in many aspects of the justice system, 

but antitrust – with its sprawling and complex economic effects – is not a good 

candidate. Given the enormous apparent success of the leniency system in 

achieving deterrence, it would be foolish to weaken the instruments of leniency in 

order to pursue a compensation objective that is unlikely to be meaningfully met in 

any event.74 

Ultimately, whether to favour compensation of private claimants or the functioning of leniency 

system is an individual choice for each jurisdiction, but what was mentioned above shows that, in 

many cases, specific safeguards can ensure that their conflict is reduced to a minimum. 

3.3. Reporting by individuals 

i) Individual leniency policies  

Particularly in systems that provide for criminal sanctions against individuals, like the UK or the 

US, more than one ‘individual’ may race to the competition authorities’ door.75 This has to do 

with the fact that individuals are responsible for the cartel, in addition to the company they 

represent. In the US, for instance, where individuals can face fines of up to 1 million US dollars 

and jail time for up to 10 years, all officers, directors and employees of the first company to report 

a cartel forego jail time and criminal sanctions. Individuals whose liberty is at stake can also put 

pressure on the company’s management to report the cartel and seek immunity. However, on 

balance, companies may conclude that a leniency application is not the most appealing of 

outcomes. For this reason, some systems provide individuals involved in cartel activities with 

incentives to protect themselves regardless of the company's decision not to self-report. An 

example is, in the US, the Individual Leniency Policy, introduced in 1994, that ‘seeks to split the 

interest of the culpable individual and those of the firm recalcitrant in seeking amnesty’.76 This 

policy seeks to attract leniency applications, independently of any corporate leniency request, so 

that the company is in a race both externally (with competitors) and internally (with the 

representatives or employees involved).77  

There is some ambiguity regarding the effectiveness of this individual leniency policy, with data 

showing that most leniency applications, for example, in the US, are corporate leniency 

 
73 Daniel A. Crane, ‘Why Leniency does not Undermine Compensation, in Beaton-Wells and Trans (n 3) 263-271, 

267. 

74 Ibid 271.  

75 Maurice E. Stucke, ‘Leniency, Whistle-Blowing and the Individual: Should We Create Another Race to the 

Competition Agency?’, in Beaton-Wells and Trans (n 3) 209-230, 209. 

76 Ibid 214. 

77 Hammond (n 44). 
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applications.78 However, it seems probable that individual incentives add significant pressure on 

the company to report, and that ‘[t]he real value and measure of the Individual Leniency Program 

is not in the number of individual applications we receive, but in the number of corporate 

applications it generates.’79 

ii) Whistleblowing 

Several jurisdictions, such as Canada, Romania, South Korea, Denmark, Germany, Hungary, 

Pakistan, Singapore, Spain, the UK, and the EU, have adopted tools to encourage cartel reporting 

by third parties who are not complicit in the misconduct. Some of them also provide monetary 

compensation for the reporting and cooperation that allows the uncovering of an infringement, 

producing relevant information and evidence. For example, in the US, a reward may be given for 

reporting anticompetitive behaviour against the federal government, such as bid-rigging cartels in 

public procurement.80 No reward is currently provided to those who report other cartel 

infringements to the DoJ, but there have been recent proposals to establish a ‘bounty system’.81 

While some systems do not provide any financial compensation, they may allow whistleblowers 

to maintain anonymity and guarantee a high level of legal protection against retaliation, like in 

the EU.82 

In systems where a whistleblowing system for third parties is in place, reporting by third parties 

further creates a sense of urgency for cartelists. The perspective of a financial reward may further 

encourage the reporting by third parties, but its lack should not be understood as necessarily 

undermining the functioning of the system. It is reported that the financial incentive is not the 

main trigger of whistleblowers, and ‘the most important motivational factor in whistleblowing is 

an individual’s sense of ethical obligation’.83 

 

3.4. Coordination with leniency programmes in other jurisdictions 

A further source of complexity, which requires international cooperation between different 

jurisdictions, is the coordination between different leniency programmes. The evolution of the EU 

system in this respect is another example of the necessity to preserve the effectiveness of leniency 

programmes. Before the adoption of the ECN+ Directive and in the lack of an EU harmonised 

system of leniency programmes, much criticism had been addressed to the system due to the risks 

posed to the effectiveness of leniency programmes by the multiplication of competition law 

regimes envisaging a leniency policy. For example, it is unlikely that the same company will be 

 
78 United States Government Accountability Office, ‘Criminal Cartel Enforcement: Stakeholder Views on Impact of 

2004 Antitrust Reform Are Mixed, but Support Whistleblower Protection’, Report to Congressional Committees, 

GAO-11-619 (2011) <https://www.gao.gov/products/gao-11-619> 60.  

79 Hammond (n 44). 

80 Stucke (n 75) 218. 

81 See Senator Amy Klobuchar’s proposal for a Competition and Antitrust Law Enforcement Reform Act, available 

at <https://secureservercdn.net/166.62.112.219/f51.56e.myftpupload.com/wp-content/uploads/2021/02/CALERA-

Bill-Summary.pdf>. 

82 Council Directive (EU) 2019/1937 on the protection of persons who report breaches of Union law, OJ L305/17. 

 
83 Alisa Brink, Jordan Lowe, and Lisa Victoravich, ‘The Effect of Evidence Strength and Internal Rewards on 

Intentions to Report Fraud in the Dodd-Frank Regulatory Environment’ (2013) 32(3) Auditing: A Journal of Practice 

& Theory 87-104, 89. 

https://www.gao.gov/products/gao-11-619
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first applicant in all relevant jurisdictions in cross-border cartels. This may significantly smother 

the applicants’ enthusiasm to come forward with information, particularly where one of the 

relevant jurisdictions provides criminal sanctions for cartel conduct. Further, companies 

simultaneously applying for leniency or analogous discounts in different jurisdictions will be 

subject to dramatically different timings of the various procedures. For instance, a final decision 

will be obtained within very different timeframes for a leniency application in the EU and a plea 

barganing agreement in the US.84 

Building on the ECN Model Programme, the ECN+ Directive provides for a summary application 

system to eliminate this obstacle to applications and reduce the administrative burden faced by 

leniency applicants. When a leniency application concerns a cartel affecting more than three 

Member States, applicants can submit a full application to the EC and submit summary 

applications to national competition authorities (NCAs) in relation to the same infringement that 

may be completed later.85 

With the growth and increased interconnectedness of economies, the problems concerning 

coordination and administrative burden on leniency applicants concern an ever-increasing number 

of cartels, with the proportion of the solely domestic ones tending to shrink. Proposals to facilitate 

cartel reporting include coordinating deadlines for leniency submissions, witness interviews and 

other milestones in the cartel reporting procedure. It has also been submitted that allowing oral 

testimony, in addition to written statements, would enable to apply for leniency more easily in 

those jurisdictions for which written evidence is not available. Finally, suggestions have been 

made for a one-stop shop integrated global marker system, allowing one or more competition 

authorities to receive markers for international cartels centrally.86  

4. The challenges of leniency programmes for younger competition jurisdictions 

Jurisdictions that have not yet implemented leniency programmes have the significant advantage 

of being in a position to learn from the forerunners’ experiences, avoid foreseeable problems, and 

adopt better-suited programmes for their jurisdictions. However, the implementation of leniency 

programmes in jurisdictions with younger competition policies or developing countries also faces 

specific issues that do not characterise the experience of early adopters like the US and the EU, 

such as having to confront the scarcity of resources, difficulties in attracting talent, a weaker 

competition culture, or the lack of experience with competition law enforcement. 

 

A first challenge may be the lack of effective competition enforcement.87 As mentioned above, 

high detection rates, sanctions, and transparent and predictable procedures are considered as the 

 
84 OECD, Experience with Direct Settlements in Cartel Cases (2008) 

<https://www.oecd.org/daf/competition/cartels/44178372.pdf>, 73. 

85 ECN+ Directive, art 22 and paras 60-62. 

86 John Taladay, ‘Time for a Global One-Stop Shop for Leniency Markers’ (2012-2013) 27 Antitrust 43-49, 47. 

87 Dina I. Waked, ‘Antitrust Enforcement in Developing Countries: Reasons for Enforcement & Non-Enforcement 

using Resource-Based Evidence’ (5th Annual Conference on Empirical Legal Studies, July 2010) 

<https://ssrn.com/abstract=1638874>; Joan-Ramon Borrell, Juan Luis Jiménez, Carmen García, ‘Evaluating Antitrust 

Leniency Programs’ (2014) 10 Journal of Competition Law & Economics 107. 

https://www.oecd.org/daf/competition/cartels/44178372.pdf
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key pre-conditions for a well-functioning leniency programme.88 Benefiting from the experience 

of past cartels or other competition cases, applicants are better able to assess the risks of coming 

forward and estimate the penalty they would receive based on the use of authority’s discretion. In 

the lack of a credible enforcement threat,89 the incentive of cartel members to come forward to 

join the leniency programme may be weak. 

 

Second, unawareness about competition law may also weaken the effectiveness of leniency 

programmes. In addition to clear and predictable laws and strong institutions, the presence of a 

competition culture can play an important role in promoting the effectiveness of the leniency 

programme. For the public to comply with the law, more than mere legislation is needed. A key 

factor determining the degree of transferability of competition policies across different 

jurisdictions is competition culture. Drawing from the cultural dimensions of Geert Hofstede, 

studies90 have confirmed that leniency programmes are less effective towards relatively more 

collectivist societies vis-à-vis individualist ones.91. Thus, cultural factors could significantly affect 

the incentive to report. 

 

Third, since many late adopters are developing countries with developing institutions, resources 

may be severely limited. Issues like trust in institutions may affect public service delivery to a 

greater extent than in other jurisdictions.92 The implementation of leniency programmes in these 

jurisdictions has to be managed particularly carefully to ensure success. Many younger 

jurisdictions have suggested that, in such circumstances, it is better to have an imperfect 

mechanism in place rather than having nothing at all.93 To strengthen the efficacy of enforcement 

in these jurisdictions, leniency policies may benefit from being accompanied by early case 

resolution mechanisms, such as plea bargaining or settlement agreements,94 Amnesty Plus 

 
88 OECD, ‘Challenges and Co-ordination of Leniency Programmes’ (2018) 

<https://one.oecd.org/document/DAF/COMP/WP3(2018)1/en/pdf> 7-8. 

89 OECD, ‘Ex officio cartel investigations and the use of screens to detect cartels’ (2013) 

<https://www.oecd.org/daf/competition/exofficio-cartel-investigation-2013.pdf> 22; OECD (n 88) 7. 

90 Chokesuwattanaskul (n 35). 

91 Theoretically, the degree of collectivist environment decreases the value of future relationship or the discount of 

future values in the repeated-game setting. Therefore, it is more likely that the dynamic prisoner dilemma introduced 

by the leniency programme may have the collusive solution such as the grim-trigger or the tit-for-tat strategy.  

92 Dina I. Waked, ‘Antitrust Enforcement in Developing Countries: Reasons for Enforcement & Non-Enforcement 

using Resource-Based Evidence’ (5th Annual Conference on Empirical Legal Studies, July 2010) 13 

<https://ssrn.com/abstract=1638874> and Gonenc Gurkaynak, Öznur İnanılır, Sinan Diniz, ‘The Good and Evil of 

Leniency and Settlement Procedures in Formative Competition Law Regimes’ (2015). 2 International Antitrust 

Bulletin <https://ssrn.com/abstract=3149331>. 

93 Interview with commissioners. 

94 OECD (n 88) 12-13. 
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mechanisms,95 and compliance programmes.96  

 

Fourth, a significant challenge may arise from the abuse of authority or its perception. To prevent 

this, it would be important to ensure the limitation of discretion. The clarity and transparency of 

the leniency programme are key to fill the gap left behind by weak authority enforcement. Clarity 

and transparency must be attained, for instance, as regards coverage of the leniency programme, 

conditions to grant immunity and leniency, and confidentiality safeguards.  

 

The level of information that the agency requires to grant immunity or leniency also needs to be 

clear. The problem exists in all jurisdictions, but it is particularly acute in in developing 

jurisdictions where precedents may be sparse. Even if evidential standards are provided, in the 

form of a substantive test (e.g. the ‘decisive contribution’ or the significant added value test), it 

may take a few trials and errors before the common knowledge is spread and trust is developed 

among the authority and businesses. This is one of the reasons why several authorities find 

leniency essential as the all-or-none amnesty offer makes it more difficult for business to benefit 

from the programme.97  

 

One way to address this information asymmetry is to offer a confidential and anonymous pre-

consultation process for the potential applicant to decide whether to come forward. Alternatively, 

authorities may consider adopting in a first phase a more lenient approach when scrutinising 

applications, choosing to inflate the rate of short-run false positives (those who provide 

insufficient information yet still get the leniency) in order to boost the long-run rate of true 

positives (those who provide sufficient information gets the leniency). 

6) Conclusions: the ‘6Cs criteria’ for successful implementation of leniency programmes 

Considering all the above analysis, some common success factors seem to play a major role in the 

implementation of leniency programmes worldwide. We therefore propose the following ‘6Cs 

approach’ to the effective leniency programme in both older and younger jurisdictions. 

 

1. Clarity (Clear criteria and details of the whole process so that the applicants can ex ante 

evaluate their positions) 

In some jurisdictions, stepping into the leniency programme may feel like a leap in the dark.98 

However, clarity can emerge from the law (hard or soft) or from the decisional practice of the 

authority and can be fostered by practical tools like the anonymous pre-consultation process.  

 
95 Amnesty Plus types of programmes typically provide a discount from sanctions for the investigated cartel to 

subsequent applicants disclosing the existence of other cartels, different from the first one investigated, in addition to 

immunity for participation in these other infringements. 

96 UNCTAD, ‘The use of leniency programmes as a tool for the enforcement of competition law against hardcore 

cartels in developing countries’ <https://unctad.org/system/files/official-document/tdrbpconf7d4_en.pdf> (2010) 10. 

97 OECD (n 36). 

98 ICN, ‘Good practices for incentivising leniency applications’ (2019) 

<https://www.internationalcompetitionnetwork.org/wp-content/uploads/2019/05/CWG-Good-practices-for-

incentivising-leniency.pdf> 33. For more details on the uncertainty of leniency programmes, see Cristina Volpin, 

‘Protecting the effectiveness of leniency programmes: Applying for leniency is a leap in the dark: DHL Express’, 

(2017) 54(4) CML Rev, pp. 1179 – 1200. 

https://www.internationalcompetitionnetwork.org/wp-content/uploads/2019/05/CWG-Good-practices-for-incentivising-leniency.pdf
https://www.internationalcompetitionnetwork.org/wp-content/uploads/2019/05/CWG-Good-practices-for-incentivising-leniency.pdf
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2. Commitment from both sides (limited discretion on one side and duty of full collaboration 

on the other side) 

The trust between authority and business operators takes time to build, but it is fundamental to 

attract applications. Mutual commitments between applicants and the authority play a big part in 

determining the success of the leniency programme. While a limited margin of discretion of the 

competition authority cannot be eliminated, the exercise of its power must be bound by 

predetermined or predictable standards. Analogously, the applicant must be bound by a duty of 

full collaboration. 

 

3. Credibility (without applying for the leniency programme, cartels must be exposed to a 

credible threat of investigation and enforcement)  

Adequate powers and resources to detect and sanction cartels outside of leniency programmes 

establish enforcement credibility. Proactive detection tools, like screening methodologies, 

intelligence, or agency co-operation, strengthen the leniency programme by increasing detection 

threats.99 The authority must be capable, and be seen as being capable, of conducting an extensive 

investigation and gathering compelling evidence to sanction the wrongdoer. In addition, the 

sanction imposed must be substantial enough to push the potential leniency applicant to self-

report.  

 

4. Confidentiality (pre-consultation and during the process guarantee) 

The protection of the confidentiality of leniency information is necessary to maintain the 

attractiveness of the leniency programme. Ensuring complete confidentiality for the applicants 

preserves the incentives for applicants to come forward with self-reporting. The programme 

should include strictly observed mechanisms and controls to protect the confidentiality of 

potential and actual applicants at all stages of the enforcement process, not only during the 

investigation by the authority but also in the court proceeding. Safeguards mechanisms such as 

oral leniency applications must be put in place to protect leniency applicants from information 

leakage and disclosure. Whistleblowing tools and marker systems should require analogous levels 

of confidentiality. 

 

5. Cooperation and coordination between authorities (all areas/jurisdictions covered without 

major gaps) 

International co-operation in cartel enforcement is increasingly needed, given that the number of 

international cartels keeps rising.100 Co-operation is needed for the initiation of investigations in 

other jurisdictions and for gathering evidence in a timely manner. It also enables the formal 

exchange of information, and informal discussion varies between competition authorities and 

jurisdictions. The jurisdictions involved can prevent inconsistencies between their leniency 

programmes and pave the way for the unification of the marker system and the creation of regional 

one-stop systems in the future. Without proper coordination, authorities run the risks of 

 
99 OECD (n 16) 34-40. 

100 John M. Connor, ‘The Private International Cartels (PIC) Data Set: Guide and Summary Statistics, 1990-July 

2016’ (2016) <https://ssrn.com/abstract=2821254>. 
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jeopardising enforcement outcomes against the same cartel. Most importantly, trust needs to be 

built between agencies. 

 

6. Context and culture (adaptation to the leniency ecosystem and to the local context)  

First, leniency programmes require to be adapted to the specific ecosystem of that jurisdiction, 

affected, as seen above, by a number of internal and external factors. No standardised leniency 

policy would be effective in all jurisdictions. Each country is different in economic size, market 

structure, legal system, competition system, and business culture, which makes response to 

incentives vary. The adopted programme needs to be tailored for the local economic and legal 

conditions, whilst maintaining its attractiveness and rigour. Second, public competition awareness 

outreach should be promoted to create a fundamental understanding of competition law and the 

leniency programme. 

Culture, institutions, procedures and many other factors can affect how leniency programmes can 

be best tailored to each jurisdiction. One can hardly propose a ‘secret recipe’ or a ‘one-size-fit-

all’ approach to leniency to guarantee its success. The ‘6Cs criteria’ proposed above, however, 

identify a convenient checklist for the successful design, implementation and effectiveness of 

leniency programmes across jurisdictions.  

 


